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MONDAY, FEBRUARY 19, 1951 


Unrrep Srates SENATE, 
ComMMITTEE ON INTERIOR AND INsuLAR AFFAIRS, 
Washington, D. C. 


The committee met, pursuant to call, at 10: 25 a, m., in the committee 
room, 224 Senate Office Building, Washington, D. C., Senator Joseph 
©. O'Mahoney (chairman) presiding. 

Present: Senators Joseph C. O'Mahoney, Wyoming (chairman) ; 
James E. Murray, Montana; Herbert H. Lehman, New York; Russell 
L. Long, Louisiana; George A. Smathers, Florida; Hugh Butler, Ne- 
braska; Eugene D. Millikin, Colorado; Guy Cordon, Oregon; Zales N. 
Ecton, Montana, and George W. Malone, Nevada. 

Also present: Hon. William F. Knowland, United States Senator 
from California; Representatives J. M. Combs, Second District of 
Texas, and Clyde Doyle, Eighteenth District of California. 

The CuarmmMan. The committee will please come to order. 

The committee owes an apology perhaps to all of you who are in 
attendance here today for the crowded conditions under which the 
hearing opens. We had hoped to be able to get one of the larger rooms. 
In fact, we applied for the largest room available. Unfortunately, 
however, the custodian misunderstood our application and gave us 
the date March 19 instead of February 19, so we will have to do the 
best we can with our own committee room. 

The bill before us, Senate Joint Resolution 20, which will be made 
a part of the record at this point, was introduced by the Senator from 
New Mexico, Mr. Anderson, and myself. 

(S. J. Res. 20 is as follows:) 


[S. J. Res. 20, 82d Cong., 1st sess.] 


JOINT RESOLUTION To provide for the continuation of operations under certain mineral 
leases issued by the respective States covering submerged lands of the Continental Shelf, 
to encourage the continued development of such leases, to provide for the protection of 
the interests of the United States in the oil and gas deposits of said lands, and for other 
purposes 


Whereas certain mineral leases on submerged lands of the Continental Shelf were 
issued by coastal States under claim of ownership by such issuing States, and 
lessees have expended large sums of money in conducting operations under 
such leases; and 

Whereas the Supreme Court of the United States on June 23, 1947, rendered an 
opinion in the case of United States versus California and on June 5, 1950, 
rendered opinions in the cases of United States versus Louisiana and United 
States versus Texas, holding that the United States has paramount rights in, 
and full dominion and power over, the submerged lands of the Continental Shelf 
adjacent to the shores of California, Louisiana, and Texas, and that the respec- 
tive States do not own the submerged lands of the Continental Shelf within 
their boundaries; and 


1 
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Whereas it is in the national interest and important to national defense in the 
present emergency that the orderly development of the oil and gas deposits in 
the submerged lands of the Continental Shelf should continue without inter- 
ruption, and in view of the time required for consideration and enactment of 
permanent legislation covering the exploration, development, production, and 
conservation of the oil and gas deposits in the submerged lands of the Conti- 
nental Shelf, thus making it essential that this resolution be enacted in order to 
protect the interests of the United States pending the enactment of permanent 
legislation by the Congress respecting the submerged lands of the Continental 
Shelf: Therefore be it 
Resolved by the Senate and House of Representatives of the United States of 

America in Congress assembled, That (a) the provisions of this section shall apply 

to all mineral leases covering submerged lands of the Continental Shelf issued by 

any State or political subdivision or grantee thereof (including any extension, 
renewal, or replacement thereof heretofore granted pursuant to such lease or 
under the laws of such State) : Provided— 

(1) That such lease, or a true copy thereof, shall have been filed with the 
Secretary by the lessee or his duly authorized agent within ninety days 
from the effective date of this joint resolution, or within such further period 
or periods as may be fixed from time to time by the Secretary ; 

(2) That such lease was issued (i) prior to December 21, 1948, and was 
on June 5, 1950, in force and effect in accordance with its terms and provi- 
sions and the law of the State issuing it, or (ii) with the approval of the 
Secretary and was on the effective date of this joint resolution in force and 
effect in accordance with its terms and provisions and the law of the State 
issuing it; 

(3) That within the time specified in paragraph (1) of this subsection, 
there shall have been filed with the Secretary (i) a certificate issued by the 
State official or agency having jurisdiction and stating that the lease was 
in force and effect as required by the provisions of paragraph (2) of this 
subsection or (ii) in the absence of such certificate, evidence in the form of 
affidavits, receipts, canceled checks, or other documents, and the Secretary 
shall determine whether such lease was so in force and effect ; 

(4) That except as otherwise provided in section 3 hereof, all rents, roy- 
alties, and other sums payable under such a lease between June 5, 1950, 
and the effective date of this joint resolution, which have not been paid in 
accordance with the provisions thereof, and all rents, royalties, and other 
sums payable under such a lease after the effective date of this resolution 
shall be paid to the Secretary, who shall deposit them in a special fund in 
the Treasury to be disposed of as hereinafter provided ; 

(5) That the holder of such lease certifies that such lease shall continue to 
be subject to the overriding royalty obligations existing on the effective date 
of this joint resolution ; 

(6) That such lease was not obtained by fraud or misrepresentation ; 

(7) That such lease, if issued on or after June 23, 1947, was issued upon 
the basis of competitive bidding; 

(8) That such lease provides for a royalty to the lessor of not less than 
12% per centum in amount or value of the production saved, removed, or 
sold from the lease: Provided, however, That if the lease provides for a 
lesser royalty, the holder thereof may bring it within the provisions of this 
paragraph by consenting in writing, filed with the Secretary, to the increase 
of the royalty to the minimum herein specified ; 

(9) That such lease will terminate within a period of not more than five 
years from the effective date of this joint resolution in the absence of pro- 
duction or operations for drilling: Provided, however, That if the lease 
provides for a longer period, the holder thereof may bring it within the 
provisions of this paragraph by consenting in writing, filed with the Sec- 
retary, to the reduction of such period, so that it will not exceed the maxi- 
mum period herein specified ; and 

(10) That the holder of such lease furnishes such surety bond, if any, 
as the Secretary may require and complies with such other requirements 
as the Secretary may deem to be reasonable and necessary to protect the 
interests of the United States. 

(b) Any person holding a mineral lease which comes within the provisions of 
subsection (a) of this section, as determined by the Secretary, may continue 
to maintain such lease and may conduct operations thereunder, in accordance 
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with its provisions for the full term thereof and of any extension, renewal or 
replacement authorized therein or heretofore authorized by the law of the State 
issuing such lease. A negative determination under this subsection may be 
made by the Secretary only after giving to the holder of the lease notice and an 
opportunity to be heard. 

(c) With respect to any mineral lease that is within the scope of subsection 
(a) of this section, the Secretary shall exercise such powers of supervision 
and control as may be vested in the lessor by law or the terms and provisions 
of the lease. 

(d) The permission granted in subsection (b) of this section shall not be 
construed to be a waiver of such claims, if any, as the United States may have 
against the lessor or the lessee or any other person respecting sums payable or 
paid for or under the lease, or respecting activities conducted under the lease, 
prior to the effective date of this resolution. 

Sec. 2. The Secretary is authorized, with the approval of the Attorney Gen- 
eral of the United States and upon the application of any person holding a 
mineral lease issued by or under the authority of a State on tidelands or sub- 
merged lands beneath navigable inland waters within the boundaries of such 
State, to certify that the United States does not claim any proprietary interest 
in such lands or in the mineral deposits within them. The authority granted in 
this section shall not apply to rights of the United States in lands (a) which 
have been lawfully acquired by the United States from any State, either at the 
time of its admission into the Union or thereafter, or from any person in whom 
such rights had vested under the law of a State or under a treaty or other ar- 
rangement between the United States and a foreign power, or otherwise, or from 
a grantee or successor in interest of a State or such person; or (b) which were 
owned by the United States at the time of the admission of a State into the 
Union and which were expressly retained by the United States; or (c) which 
the United States lawfully holds under the law of the State in which the lands 
are situated; or (d) which are held by the United States in trust for the benefit 
of any person or persons, including any tribe, band, or group of Indians or for 
individual Indians. 

Sec. 3. In the event of a controversy between the United States and a State 
as to whether or not lands are submerged lands beneath navigable inland waters, 
the Secretary is authorized, notwithstanding the provisions of subsections (a) 
and (¢c) section 1 of this joint resolution, and with the concurrence of the 
Attorney General of the United States, to negotiate and enter into an agree- 
ment with the State or a lessee of the State, its political subdivision or grantee, 
respecting operations under existing mineral leases and payment and impound- 
ing of rents, royalties, and other sums payable thereunder, or with the State 
respecting the issuance of new mineral leases pending the settlement or adjudi- 
cation of the controversy: Provided, however, That the authorization contained 
in this section shall not be construed to be a limitation upon the authority con- 
ferred on the Secretary in other sections of this joint resolution. Payments 
made pursuant to such agreement, or pursuant to any stipulation between the 
United States and a State, shall be considered as compliance with section 1 
(a) (4) hereof. Upon the termination of such agreement or stipulation by 
reason of the final settlement or adjudication of such controversy, if the lands 
subject to any mineral lease are determined to be in whole or in part submerged 
jand of the Continental Shelf, the lessee, if he has not already done so, shall 
comply with the requirements of section 1 (a), and thereupon the provisions 
of section 1 (b) shall govern such lease. 

Sec. 4. (a) In order to meet the urgent need during the present emergency 
for further exploration and development of the oil and gas deposits in the 
submerged lands of the Continental Shelf, the Secretary is authorized, pending 
the enactment of further legislation on the subject, to grant to the qualified 
persons offering the highest bonuses on a basis of competitive bidding oil and 
gas leases on submerged lands of the Continental Shelf which are not covered 
by leases within the scope of subsection (a) of section 1 of this joint resolution. 

(b) A lease issued by the Secretary pursuant to this section shall cover such 
area as the Secretary may determine, shall be for a period of five years and as 
long thereafter as oil or gas may be produced from the area in paying quantities, 
shall require the payment of a royalty of not less than 12% per centum, and 
shall contain such rental provisions and such other terms and provisions as 
she cReeSPPRTe may by regulation prescribe in advance of offering the area 

or lease. 
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(c) All moneys paid to the Secretary for or under leases granted pursuant to 
this section shall be deposited in a special fund in the Treasury to be disposed 
of as hereinafter provided. 

Sec. 5. (a) Except as provided in subsection (b) of this section— 

(1) thirty-seven and one-half per centum of all moneys received as bonus 
payments, rents, royalties and other sums payable with respect to operations 
in submerged coastal lands lying within the seaward boundary of any State 
shall be paid by the Secretary of the Treasury to such State within ninety 
days after the expiration of each fiscal year; and 

(2) all other moneys received under the provisions of this joint resolution 
shall be held in a special account in the Treasury pending the enactment of 
legislation by the Congress concerning the disposition thereof. 

(b) The provisions of this section shall not apply to moneys received and held 
pursuant to any stipulation or agreement referred to in section 3 of this joint 
resolution pending the settlement or adjudication of the controversy. 

(c) If and whenever the United States shall take and receive in kind all or any 
part of the royalty under a lease maintained or issued under the provisions of this 
joint resolution and covering submerged coastal lands lying within the seaward 
boundary of any State, the value of such royalty so taken in kind shall, for the 
purpose of subsection (a) (1) of this section, be deemed to be the prevailing 
market price thereof at the time and place of production, and there shall be paid 
to the State entitled thereto 37% per centum of the value of such royalty. 

Sec. 6. The Secretary is authorized to issue such regulations as he may deem to 
be necessary or advisable in performing his functions under this joint resolution. 

Sec. 7. (a) The President may, from time to time, withdraw from disposition 
any of the unleased lands of the Continental Shelf and reserve them for the use 
of the United States in the interest of national security. 

(b) In time of war, or when the President shall so prescribe, the United States 
shall have the right of first refusal to purchase at the market price all or any 
portion of the oil and gas produced from the submerged lands covered by this 
joint resolution. 

(c) All leases issued under this joint resolution, and leases, the maintenance 
and operation of which are authorized under this joint resolution, shall contain or 
be construed to contain a provision whereby authority is vested in the Secretary, 
upon the recommendation of the Secretary of Defense, during a state of war or 
national emergency declared by the Congress or the President after the effective 
date of this joint resolution, to suspend operations under, or to terminate any 
lease; and all such leases shall contain or be construed to contain provisions for 
the payment to the lessee whose operations are thus suspended or whose lease 
is thus terminated of an amount determined by due process of law. 

Sec. 8 Nothing herein contained shall affect any rights that may have been 
acquired under any law of the United States by any person on lands subject to 
this joint resolution and any such rights shall be governed by the law in effect at 
the time they may have been acquired. 

Sec. 9. When used in this joint resolution, (a) the term “submerged lands of 
the Continental Shelf” means the lands (including the oil, gas, and other minerals 
therein) underlying the sea and situated outside the ordinary low water mark 
on the coast of the United States and outside the inland waters and extending 
seaward to the outer edge of the Continental Shelf; (b) the term “seaward bound- 
ary of a State” shall mean a line three miles distant from the points at which the 
paramount rights of the Federal Governement in the submerged lands begin; (c) 
the term “mineral lease” means any form of authorization for the exploration, 
development or production of oil, gas, or other minerals; (d) the term “tidelands” 
means lands regularly covered and uncovered by the flow and the ebb of the tides ; 
and (e) the term “Secretary” means the Secretary of the Interior. 


The Cuarrman. It is a modification of a similar bill which the 
chairman introduced in the last session of Congress—Senate Joint 
Resolution 195—before the Supreme Court had acted in the Texas and 
Louisiana cases. 

The introduction of the bill a year ago was prompted by the feeling 
that a long controversy, over whether or not Congress should convey 
the lands of the Continental Shelf and the deposits therein to the 
States, should be resolved. This controversy has been going on in 
Congress since the third session of the Seventy-fifth Congress in 1938, 
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while at the same time stopping, as such a controversy inevitably 
would, the production of oil and gas from the submerged lands. 

It sail to the chairman of this committee that the growing na- 
tional emergency was such that in the public interest it was highly 
undesirable to bring an end to exploration and development because 
of a technical legal controversy which requires legislative action. 

The Supreme Court has decided that the United States of America 
has the paramount right in the submerged lands, being those areas 
under the sea between the low-water mark and the end of the Con- 
tinental Shelf, not including, however, sumberged inland navigable 
waters. 

We read in the newspapers and hear on the radio that the Soviet 
Government has its military forces poised upon the Iranian border. 
It has been announced within the past 24 hours by those who seem 
to think they have knowledge that there may perhaps be an attack 
by the Russians upon this area in order to secure the rich oil fields of 
the Middle East. 

We all know that Hitler’s invasion of Russia during World War 
II was prompted by his desire to secure the same rich natural resources 
in that area. The facts before this committee indicate that the produc- 
tion off the California coast amounts to 1,300,000 barrels per month, 
and that in the Gulf of Mexico production amounts to some 481,000 
barrels per month. In the present situation, however, the operators 
have no knowledge whatsoever as to whom they should pay the rents 
and royalties, and in that situation it is quite obvious that they cannot 
keep up the drain upon their resources of continuing operations when 
possibly the titles under which they operate may be taken away from 
them. 

The Chair sees in the room Congressman Doyle, of Long Beach. 
The Congressman last year, when we held our hearings, was present 
and participated in the hearings. I would like to invite you, Congress- 
man Doyle, to come forward and take a seat at the table. We recog- 
nize the deep interest that the city of Long Beach has in this legisla- 
tion, and we welcome your participation, sir, this year as we did last 
year. 

Mr. Dorie. Thank you very much. 

The Cuatmman. I think I ought to say that nothing in this bill was 
intended to, and I think nothing in this bill does in any way, affect 
any of the lands belonging to the city of Long Beach, either as a 
grantee or by its own right, upon which the city of Long Beach or its 
contractors have been operating for oil. 

The boundary of the inland navigable waters of the city of Long 
Beach has not been established. That matter was assigned to a master 
by the Supreme Court. It has been before the master for more than 
4 years and no decision has as yet been made. 

Congress, of course, can draw that boundary if it so desires, but 
this committee did not have the opportunity in the last session of 
Congress to go to Long Beach or to send any representatives there 
to draw the boundary. I want it clearly understood that neither Sen- 
ator Anderson nor I, the sponsors of this bill, have any intention 
whatsoever of taking away from the city of Long Beach, Calif., or 
from any other city, any inland navigable waters, and inland navigable 
waters will be defined eventually either by the formula laid down by 
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the master in the Supreme Court case and approved by the Supreme 
Court, or by act of Congress. 

I cite the instance only to illustrate again one of the reasons why 
it was the feeling of the sponsors of this bill that action to preserve 
the development and production and exploration from these areas 
should not be held up in an era such as that in which we are living 
because of these technical details which can be settled later on. That 
is why we call this an interim bill. 

Senator Miriti«in. Mr. Chairman, does the committee have before 
it a straight quitclaim deed bill ? 

The CuHarrMan,. Such a bill has not been introduced in the Senate, 
not a straight quitclaim bill, but a bill which would have that effect 
was introduced in the House by Congressman Walters—H. R. 1089. 

That is before the Judiciary Committee of the House, and a com- 
panion bill to the one introduced here and now before us, is before 
the House Committee on the Judiciary, having been introduced also 
by Congressman Celler. 

Senator Corpon. I suggest, Mr. Chairman, that the Senator from 
Florida, with numerous other sponsors, expects to have such a bill 
before the committee as soon as it can be introduced. 

Senator Miiurkrn. It is perfectly apparent, Mr. Chairman, that 
all of the technicalities which are bothering us could be nicely resolved 
if we just turned the matter over to the States that are affected. That 
would solve the whole problem. Personally I am heartily in favor 
of doing it and would like the opportunity to vote on something of that 
kind. 

The Cuarrman. I think the opportunity will undoubtedly be pre- 
sented. 

Senator MirurKkin. If we get agreement all the way around this 
table and get it agreed in the Senate and House strong enough to 
override the veto, it would solve a lot of problems for this committee, 
the Congress, the people, and the States, It is an awfully nice way 
to deal with the complication. 

The Crarman. As the chairman has pointed out on several occa- 
sions in the past, there is a very large area of the Continental Shelf 
which was never claimed by any State. The area beyond the 3-mile 
limit for most of the States was regarded as in the international zone 
until the President of the United States by a proclamation in 1945 
set up a claim for the United States. 

Now, I do not know what others may think. I know, of course, 
what the Senator from Colorado thinks because he has just announced 
it, but for my part I do not believe that it would be good sense upon 
the part of the United States to surrender to the States along the 
shore line this great new area from the 3-mile limit out, which was 
claimed for the Nation for the first time by the President of the 
United States, and which must be defended by the United States 
Navy, by the military forces of the United States, which are now being 
supported by huge expenditures from the Treasury of the United 
States. ; 

Senator Minir«r. Of course, Mr. Chairman, the defense of the Na- 
tion is obligatory on the Navy regardless of the 3-mile or the further 
limits of this doctrine, and I do not see that that is a decisive argu- 
ment one way or the other. I assume that the Navy will not stop 
defending the United States within the 3-mile limit. ~ 
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The Crairman. I see no reason why the interests of the people of 
Colorado, the people of Lllinois, the people of Indiana, the people of 
Wyoming, the people of Ohio, and all of the other interior States 
should be surrendered by a quitclaim deed. 

Senator MiLLrK1n. We do not want to surrender anything, and I 
am not proposing that we surrender anything. , 

The Cuarrman. You are proposing to vote to surrender this newly 
acquired area of the United States to a certain few States along the 
coast. With that proposal I do not agree. 

Senator Miri. As to newly acquired territory, if we have ac- 
quired it, I venture no opinion. 

The CuatrMan. Well, I am glad to see that the Senator now has 
made his position more clear. 

Senator Minin: Give me time and I will always try to make 
myself clear. I have no opinion on newly acquired areas, but I have a 
most definite opinion on what has heretofore been thought of as exist- 
ing rights in the States. 

The CuatrMaNn. I am very grateful to the Senator for having clari- 
fied his position. 

The Senator from California. 

Senator KNowianp. Mr. Chairman, I want to express thanks to 
the committee for permitting me to be here at this hearing. Being 
from one of the coastal States, of course, we have a very vital interest 
in this matter, and at a later time I would like the opportunity to be 
heard. 

The Cuarrman. Why, of course. 

Senator Know.anp. Apropos of what the Senator from Colorado 
has said, I might fully agree with him that the clearest-cut way of 
solving this problem would be a straight quitclaim legislation, at 
least, out to the 3-mile limit where we believe historically the issue 
is clear that the States do have title, and then if you want some interim 
legislation to cover from the 3-mile limit out to the Continental Shelf 
and let that be the interim legislation, but give us title to what we 
feel we have had ever since the admission of California as a State a 
hundred years ago. 

Senator Lone. Might I complete the record to this extent, Mr. 
Chairman, by stating that as far as claiming their rights to the 3-mile 
limit, that the State of Louisiana 10 years before the President's 
declaration did claim its rights as a coastal State 27 miles into the 
Gulf of Mexico. 

The CHarrman. Both the States of Texas and Louisiana have 
claimed that. There is no question of that. 

Senator SmarHers. Mr. Chairman, may I make an inquiry here? 
Judge Combs, a member of the House Ways and Means Committee. 
is here too, 

The Crairman. Judge Combs, Representative from Texas, would 
you please come forward. I would like to have you sit around the 
table. , 

Senator SmarHers. He would like to know when he might have 
an opportunity to give a brief statement. 

The Cuamrman. We will give that opportunity to him just as soon 
as it is possible. 

I would like to start with the witnesses for the Department. Sena- 
tor Lehman. 
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Senator Lenman. I was just going to say that there is no quitclaim 
bill before us. It seems to me we are wasting time and I think we 
should hear the witnesses in connection with this bill. 

The CHarrman. Senator Lehman, I was about to apologize to the 
members of the committee for having started this debate among the 
members. I was merely trying to make an introductory statement 
of the reasons why the measure was introduced. 

The Solicitor General of the United States is present; and we will 
be very glad to hear from you, Mr. Perlman. 

Mr. Prertman. May I suggest that the record start with the letters 
which you have received from the Department of Justice. 

The CuHarrman. The letters from the Department of the Interior 
and the Department of Justice will be made a part of the record at 
this point. These letters endorse the legislation. 

(The letters above referred to follow: ) 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., January 29, 1951. 
Hon. JosePH C, O’MAHONEY, 
Chairman, Interior and Insular Affairs Committee, 
United States Senate. 

My Dear Senator O’MAnoney: This responds to your request of January 19, 
1951, for a report on Senate joint resolution to provide for the continuation 
of operations under certain mineral leases issued by the respective States cov- 
ering submerged lands of the Continental Shelf, to encourage the continued de- 
velopment of such leases, to provide for the protection of the interests of the 
United States in the oil and gas deposits of said lands, and for other purposes. 

This Department recommends the enactment of Senate Joint Resolution 20. 

The controversies between the United States, on the one hand, and the coastal 
States of California, Louisiana, and Texas, on the other hand, over the subinerged 
lands of the Continental Shelf situated below the ordinary low-water mark and 
outside the inland waters along the coasts of these respective States were re- 
solved by decisions favorable to the United States rendered by the Supreme Court 
in the cases of United States v. California (332 U.S. 19 (1947)). United States 
v. Louisiana (339 U. S. 699 (1950)), and United States v. Teras (339 U. S. 707 
(1950) ). 

Pending the enactment of legislation on the subject by the Congress, the Sec- 
retary of the Interior is presently administering the submerged lands of the 
Continental Shelf by virtue of Executive Order 9633 (10 F. R. 12305). 

Oil and gas operations are being conducted off the coasts of California, Louisi- 
ana, and Texas at the present time, with the authorization of the United States. 
The aggregate production from these coastal lands amounts to approximately 
1,950,000 barrels of oil per month. 

In the case of California, a proceeding in the Supreme Court to determine 
just where the seaward line of the inland waters and tidelands of the State 
should be drawn with respect to certain coastal areas, which include all the 
areas in which there are known oil and gas operations. Pending the Court's 
determination in this proceeding, oil and gas operations are being conducted 
in the coastal areas of California pursuant to a*so-called operating stipulation 
to which the United States and California are parties. The current stipulation 
is dated August 21, 1950, and covers the period ending October 1, 1951. The 
income from these operations is being held in segregated accounts for the benefit 
of whichever party may be entitled to the money in accordance with the line 
of demarcation ultimately fixed by the Court. A copy of the original stipulation 
and a copy of the current stipulation are enclosed. 

With respect to the submerged coastal areas in the Gulf of Mexico adjacent 
to Louisiana and Texas, some oil and gas operations are being conducted pur- 
suant to part II of a notice issued by the Secretary of the Interior on December 
11, 1950 (15 F. R. 8835). Under part II of the notice, persons who on December 
11, 1950, were conducting oil and gas operations in areas of submerged coastal 
lands of the United States adjacent to the Texas and Louisiana coasts are 
authorized temporarily to continue such operations, subject to the payment to 
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the United States of the equivalent of such rentals, royalties, and other payments 
as were provided to be paid the lessor in such State leases for and during the 
temporary period. This temporary authorization was granted in the exercise 
of an implied authority to provide for the protection of the oil and gas deposits 
and the elaborate installations against loss, damage, and deterioration. A copy 
of the notice of December 11, 1950, is enclosed. 

The maximum oil and gas development of the submerged coastal areas, con- 
sistent with good conservation practices, is vital to our national defense. At 
the beginning of World War II, our domestic production was about 3,840,000 
barrels of oil a day, with a reserve producing capacity of 750,000 barrels a day, 
or 20 percent. Our production reached a peak of 4,890,000 barrels a day in 
July 1945, an increase over 1941 of 27 percent, which consumed the 20-percent 
initial reserve capacity plus 7 percent added during the 4-year interval. At 
present, our production is 5,900,000 barrels a day, with a reserve capacity of 
only 700,000 barrels a day, or 12 percent. If a new war demand should call 
for an increase proportional to that required during the 1941-45 period, or an 
increase amounting to 1,600,000 barrels a day, and if we could not increase our 
production more than the present 12-percent reserve plus 7 percent new capacity 
in 4 years, our shortage would be 500,000 barrels a day. 

The reserves of the 14 new offshore fields discovered in the Gulf since 1947 are 
estimated at an average of 20 million barrels each, or a total of 280 million barrels. 
Full development of these proven fields would increase productive capacity by 
32,000 barrels a day to a total of 52,000 barrels a day. If exploration is encour- 
aged, there is every reason to believe that new offshore fields in the Gulf, equal 
in reserves and productive capacity to those found since 1947, will be found in the 
next 4or5 years. The result would be an increase in reserves of 280 million bar- 
rels and in producing capacity of 20,000 barrels a day. Such increases, when 
added to those which would result from full development of the proven fields in 
the Gulf, would amount to a total of 560 million barrels of additional reserves and 
52,000 barrels a day of additional producing capacity. 

Guidance from the Congress is needed for the program of expanded develop- 
ment referred to above. It is the view of the Department that Senate Joint 
Kesolution 20, if enacted by the Congress, would provide adequate authority and 
guidance for the administration and development of the oil and gas deposits in 
the submerged lands of the Continental Shelf, pending the enactment of per- 
manent legislation on this subject. 

There is only one section of the resolution which appears to require specific 
comment by this Department. This is section 1, under which persons holding 
leases issued by coastal States on submerged lands of the Continental Shelf 
prior to December 21, 1948 (which was the date on which the suits were filed 
against Louisiana and Texas), would be permitted, if such leases meet the condi- 
tions prescribed in subsection (a) of that section, to continue to maintain these 
leases and to conduct operations under them, except that the Secretary of the 
Interior would, in effect, be substituted for the respective States as lessor. 

In connection with section 1, it perhaps should be stated that the executive 
branch of the Government has consistently taken the position that the United 
States ought to recognize the equities of persons who obtained oil and gas leases 
on submerged lands of the Continental Shelf from coastal States at a time when 
such persons had reason to believe that the issuing States could validly grant the 
right to take oil and gas from submerged lands of the Continental Shelf. For 
example, Secretary of the Interior Harold L. Ickes stated on February 5, 1946, 
while testifying before the Senate Committee on the Judiciary with respect to 
Senate Joint Resolution 48 and House Joint Resolution 225, Seventy-ninth Con- 
gress, that— 

“* * * Leases and contracts for operations on submerged lands outstanding 
when the present suit [against California] was filed in the Supreme Court should 
be continued in force and effect by the Federal Government, at least as to royalty 
rate and time limit.” 

Also, Attorney General Tom C. Clark, in his oral argument before the Supreme 
Court in the case of United States yv. California on March 13, 1947, stated that— 

“The President has authorized me to say that the administration approaches 
this controversy with every desire to do substantial equity * * * to the pri- 
vate interests involved. * * * The President advised me he will recommend 
to the Congress that legislation be enacted * * *. Such legislation, in the 
view of the President, should * * * establish equitable standards for the 
recognition of investments made by private interests and should offer a basis for 
the continued operation of private establishments wherever consistent with the 
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national interest, and on terms which would be fair and just under all cireum- 
stances. There is no desire on the part of the President or any official of the 
executive branch to destroy or confiscate any honest and bona fide invest- 
ment * -* %,” 

In making recommendations to the Eightieth and Eighty-first Congresses on 
the subject of the recognition of the equities of persons holding State oil and gas 
leases on submerged lands of the Continental Shelf, the executive branch of the 
Government suggested that such recognition should be extended with respect to 
leases issued prior to June 23, 1947, which was the date on which the Supreme 
Court rendered its decision in the case of United States v. California. 

The question of the extent to which the United States, as a matter of grace, 
should grant Federal recognition with respect to oil and gas leases issued by 
coastal States on submerged lands of the Continental Shelf is, of course, a matter 
for determination by the Congress. If the Congress should decide, as proposed 
in Senate Joint Resolution 20, that equitable considerations warrant the granting 
of such recognition not only as to State leases issued prior to June 23, 1947, but 
also as to State leases issued between June 23, 1947, and December 21, 1948, this 
Department would have no objection. 

Insofar as California is concerned, that State has not issued any leases on 
submerged lands of the Continental Shelf since June 23, 1947, without the concur- 
rence of the Secretary of the Interior. 

Due to the imminent consideration of Senate Joint Resolution 20 by your 
committee, there has not been sufficient time to obtain the advice of the Bureau 
of the Budget with respect to the relationship of this proposed legislation to 
the program of the President. 

Sincerely yours, 
Oscar L. CHAPMAN, 
Secretary of the Interior. 
(Enclosures with the Secretary’s letter follow. ) 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, December 11, 1950. 


NoriceE—Om ANp GAS OPERATIONS IN THE SUBMERGED COASTAL LANDS OF THE 
GULF OF MEXICO 


I 


On June 5, 1950, the Supreme Court decided the cases of United States v. 
Louisiana and United States v. Texas in favor of the United States (339 U. S. 
699, 707). On December 11, 1950, the Court entered its decrees in those cases, 
adjudging that the Federal Government has paramount rights in, full dominion 
and power over, and ownership of the lands and the oil and gas deposits under- 
lying that portion of the Gulf of Mexico which extends from the line of ordinary 
low tide and from the seaward boundaries of inland waters along the coasts 
of Louisiana and Texas to the outer edge of the Continental Shelf in the case 
of Texas and seaward 27 marine miles in the case of Louisiana. Among other 
things, the decrees enjoin Louisiana and Texas, and their lessees, from carrying 
on any activities in the aforesaid areas of the Gulf of Mexico for the purpose 
of taking or removing therefrom any petroleum or gas, and from taking or 
removing therefrom any petroleum or gas, except under authorization first 
obtained from the United States. 

There appear to be a number of producing oil and gas wells, and other wells 
where drilling operations are now being conducted, in areas of the Gulf of 
Mexico which are within the scope of the Supreme Court’s decisions and decrees 
in the Texas and Louisiana cases. These activities presumably are being 
conducted under leases granted by the States of Louisiana and Texas. As a 
result of the decisions and decrees of the Supreme Court previously mentioned, 
such leases must be regarded as never having had any legal effect. 

Under Executive Order 9633 (10 F. R. 12305), the natural resources of the 
submerged coastal lands of the United States were placed under “the jurisdiction 
and control of the Secretary of the Interior for administrative purposes, pending 
the enactment of legislation.” This places upon the Secretary of the Interior, 
pending the enactment of legislation, the responsibility for the future protection 
of the Government’s interest in those submerged coastal lands adjacent to Texas 
and Louisiana which are property of the United States under the Supreme Court’s 
decisions and decrees. 
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The relationship between the known domestic supplies of petroleum and the 
present and potential national needs, military and civilian, for petroleum i* 
such that undue interruption of the present operations in the Gulf of Mexic> 
would involve the risk of injury to our national security and economy. Moreover. 
the producing wells and the elaborate facilities used in drilling for and producing 
oil and gas in the submerged coastal lands are subjected to unusual risks of 
loss, injury, and deterioration through action by the elements, which can only 
be avoided or minimized by continuous and vigilant operation and maintenance. 
Such loss, injury, and deterioration, if permitted to occur, would be an economic 
waste in an operation of benefit to the national security and economy and 
productive of income to the Federal Government. Therefore, it is desirable that 
appropriate arrangements be made, subject to future congressional action, for 
the continuance of present operations in order to protect the interests of the 
United States in this valuable property. The Solicitor of the Department of the 
Interior is of the opinion that, in such circumstances, the Secretary of the Interior 
has implied authority to make such arrangements under the principle relied 
upon by the Attorney General in 40 Opinions of the Attorney General 41. 

The extent of the relief to which the United States may be entitled because 
of trespasses upon and unauthorized leases of submerged coastal lands of the 
United States is still to be judicially determined ; and the question as to whether 
any equities in lessees of a State, or in those claiming under such lessees, may 
be recognized by the United States, and, if so, to what extent, is dealt with in 
proposed legislation pending in the Congress. 


II 


Persons now conducting under State leases oil and gas operations in those areas 
of submerged coastal lands adjacent to the Texas and Louisiana coasts which 
are seaward of the ordinary low-water mark and are outside the inland waters 
of those States (1) are hereby authorized to continue such operations for a 
period of 60 days after December 11, 1950, subject, however, to the payment to 
the United States of the equivalent of such rentals, royalties, and other payments 
as were provided to be paid the lessor in such State leases for and during 
the period from December 11, 1950, to the expiration of said 60-day period, and 
(2) may file with the Director, Bureau of Land Management, Department of the 
Interior, Washington 25, D. C., not later than 30 days after Docember 11, written 
requests for permission to continue such operations beyond the €0-day period 
previously mentioned. Each request should describe the nature of the current 
operations, and should be accompanied by two copies of the State lease pursuant 
to which such operations have been conducted and, if practicable, two copies 
of a map of the leased area. 

The authorization granted by or pursuant to this notice for the continuation 
of oil and gas operations by persons now conducting such operations under State 
leases is not to be construed, in any sense, as an adoption, confirmation, rat’ fica- 
tion, or validation of said leases by the United States, and is without prejudice to 
any rights of the United States. 


iil 


Any sum which the terms of any State lease covering an area of the afore- 
said submerged coastal lands require a lessee who is not now conducting opera- 
tions in such area to pay to the lessor during the period of 60 days from December 
11, 1950, may be tendered to the Secretary of the Interior in the form of a check 
payable to the order of the Treasurer of the United States, accompanied by two 
copies of such lease. Such a payment will be accepted on the following conditions : 

(1) The remittance will be deposited in a special account within the Treasury 
of the United States under 31 United States Code, 1946 edition, section 725r, 
subject to the control of the Secretary of the Interior, the proceeds to be expended 
im Such manner as may hereafter be directed by an act of Congress or, in the 
absence of such direction, as the Secretary of the Interior may deem to be proper, 
Which may include a refund of the money to the person who paid it. 

(2) The acceptance of such moneys will not amount to. or have the effect of 
being, an adoption, confirmation, ratification, or validation of the State 
lease by the United States and will be without prejudice to any rights of the 
United States, 

(3) The Secretary of the Interior will not grant, in return for such payment, 
any right to inaugurate operations for the discovery and production of oi! and 
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gas within the area of submerged coastal land covered by the State lease, or any 
other right respecting such land. 

(Nore.—The Secretary of the Interior subsequently submitted the following 
supplements to pt. II and pt. IIL:) 


NoricE—OIL AND GAS OPERATIONS IN THE SUBMERGED COASTAL LANDS OF THE 
GULF OF MEXICO 


This supplements part II of the notice issued by the Secretary of the Interior 
on December 11, 1950, concerning “Oil and Gas Operations in the Submerged 
Coastal Lands of the Gulf of Mexico” (15 F. R. 8835). 

Persons conducting oil and gas operations in accordance with part II of the 
notice dated December 11, 1950, are hereby authorized to continue such opera- 
tions for a period of 30 days after the expiration of the 60-day period mentioned 
in subdivision (1) of the first paragraph of part Il. This supplementary authori- 
zation is subject to the conditions prescribed in part II. 


Oscar L, CHAPMAN, 


Secretary of the Interior. 
FEBRUARY 2, 1951. 





[U. S. Department of the Interior, Office of the Secretary, Washington] 


Or AND GAS OPERATIONS IN THE SUBMERGED COASTAL LANDS OF THE GULF 
OF MExIco 


This is a further supplement to part II of the notice issued by the Secretary 
of the Interior on December 11, 1950, concerning “Oil and Gas Operations in the 
Submerged Coastal Lands of the Gulf of Mexico” (15 F. R. 8835), as previously 
supplemented by the notice issued by the Secretary of the Interior on February 
2, 1951 (16 F. R. 1203). 

Persons conducting oil and gas operations in accordance with part II of the 
notice dated December 11, 1950, as supplemented by the notice dated February 
2, 1951, are hereby authorized to continue such operations to and including May 
8,1951. This supplementary authorization is subject to the conditions prescribed 
in Part II. 

This notice does not authorize (as the notices of December 11, 1950, and Feb- 
ruary 2, 1951, did not authorize) the drilling of, or production from, any wells the 
drilling of which had not been commenced on or before December 11, 1950. 


Oscar L. CHAPMAN, 
Secretary of the Interior. 
Marcu 5, 1951. 


{F. R. Doc. 51-3086; Filed, Mar. 8, 1951; 8: 48 a. m.] 


[U. 8S. Department of the Interior, Washington] 


AMENDMENT OF Notice ENTITLED “Ort AND GAS OPERATIONS IN THE SUBMERGED 
CoastaAL LANDS OF THE GULF OF MEXICO” 


Part III of the notice issued by the Secretary of the Interior on December 11, 
1950, concerning “Oil and Gas Operations in the Gulf of Mexico” (15 F. R. 8835) 
is amended, effective December 11, 1950, to read as follows: 

Any sum which the provisions of any State oil and gas lease covering an area 
of the aforesaid submerged coastal lands require or permit a lessee who was 
not on December 11, 1950, conducting operations in such area to pay to the 
lessor may be tendered to the Secretary of the Interior in the form of a check 
payable to the order of the Treasurer of the United States, accompanied by two 
copies of such lease. Such a payment will be accepted subject to the following 
conditions : 

(a) ‘Lhe acceptance of such remittance will not amount to, or have the effect 
of being, an adoption, confirmation, ratification, or validation of the State lease 
by the United States and will be without prejudice to any rights of the United 
States. 

(b) The Secretary of the Interior will not grant, in return for such payment, 
any right to inaugurate operations for the discovery and production of oil or 


1 
: 
3 
x 
: 
4 
i 
4 


a 





hve demote 


earn De eae OS: 


> <> ht TH & oe 


o- 


aise oR 


Tecate 


sashes 


I Br Ah Ss RIEL em A Sil 


UEDA eb eH yon 4 


Scena cn tanto Mt 


SUBMERGED LANDS 13 


gas within the area of submerged coastal land covered by the State lease, or 
any other right respecting such land. 

(c) The remittance will be deposited in a special account within the Treasury 
of the United States under 31 United States Code, 1946 edition, section 725r, 
subject to the control of the Secretary of the Interior, the proceeds to be ex- 
pended in such manner as may hereafter be directed by an act of Congress or, 
in the absence of such direction, as the Secretary of the Interior may deem 
to be proper, which may include a refund of the money for reasons other than 
those hereinafter set forth. 

(ad) In the event that all or any part of the area covered by the State lease 
should later be determined to be above the ordinary low-water mark or within 
navigable inland waters, any sum tendered with respect to such area and 
held under paragraph (c) above will be refunded, either entirely or proportion- 
ately, as such determination may make appropriate, upon the request of the 
person who tendered such sum. 

(e) If the United States should fail to provide within a period of 2 years 
from December 11, 1950, for the granting to the person making such a tender 
of the right to conduct oil and gas operations on the land covered by the State 
lease, under provisions substantially equivalent to those of the State lease, the 
sum so tendered and held under paragraph (c) above will be refunded upon 
the request of the person who tendered it, unless (1) such person shall have 
accepted a grant from the United States of the right to conduct oil and gas 
operations on the land under provisions different from those of the State lease, 
or (2) such person shall have failed to tender to the Secretary of the Interior, 
during the 2-year period, a further payment required under the provisions of 
the State lease. 

(f) If, at the time for the making of a refund to any person under the pre- 
ceding paragraphs of this part, the United States should have a claim against 
such person, the right to offset the amount of such claim against the amount 
otherwise scheduled for refund may be asserted. 

Oscar L. CHAPMAN, 
Secretary of the Interior. 
JANUARY 26, 1951. 





In the Supreme Court of the United States, October Term, 1950. United States 
of America, Plaintiff v. State of California. No. 11, Original 


STIPULATION 


Whereas on July 26, 1947, the parties to this cause, through their respective 
counsel, entered into a stipulation which provided for the continuation of all 
operations within or upon tide and submerged lands lying along the coast of 
California, and in which the State of California agreed to segregate and hold in a 
special fund all rentals, royalties and other payments received from such opera- 
tions subsequent to June 23, 1947, for ultimate distribution pursuant to agree- 
ment of the parties or final judicial order or decree; and 

Whereas on July 28, 1948, pursuant to the provisions of paragraph numbered 
9 of said stipulation, the parties thereto again entered into a stipulation whereby 
the stipulation of July 26, 1947, was extended and continued in effect until the 
expiration of sixty days subsequent to July 31, 1949; and 

Whereas on August 2, 1949, pursuant to the provisions of paragraph numbered 
2 of the said stipulation of July 28, 1948, the parties thereto again entered into a 
sipulation whereby the stipulation of July 26, 1947, as extended by the stipulation 
of July 28, 1948, was extended and continued in effect until the expiration of sixty 
days subsequent to July 31, 1950; and 

Whereas pursuant to the stipulation of July 26, 1947, as extended, the opera- 
tions therein provided for have been continued and are presently being con- 
ducted, and the State of California has from time to time reported to the United 
States concerning the amounts received and segreguted by the State as rentals, 
royalties and other payments: and 

Whereas in paragraph numbered 2 of the stipulation of August 2, 1949, it is 
provided that the parties shall meet within thirty days after July 31, 1950, to 
consider the stipulation of July 26, 1947, as extended, and the effect thereon of any 
further proceedings or determinations in this cause, and to determine whether 
the said stipulation, as extended, or a revision thereof, should be continued for 
the further period; and 
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Whereas the parties, through their respective counsel, have met for the purposes 

contemplated by said paragraph numbered 2, and, as a result of such meeting, 
it is the opinion of the parties that the mutual interest of the parties and of the 
general public would best be served by a continuation of the stipulation of July 
26, 1947, as extended, for a further period, provided it be revised as herein set 
forth. 

Now, therefore, it is stipulated and agreed by the parties through their respec- 
tive counsel that: 

1. The stipulation entered into by the parties to this cause on July 26, 1947, 
as extended by the stipulations of July 28, 1948, and August 2, 1949, and as 
hereinafter revised, providing for a continuation of operations within or upon 
tide and submerged lands lying along the coast of California, be and the same 
is hereby extended and continued in effect until October 1, 1951. The provisions 
of this paragraph are not intended to preclude other arrangements adopted prior 
to the expiration date of this stipulation by reason of an order of the Supreme 
Court or an Act of Congress. 

2. Paragraphs 1, 3, 4, 5, and 9 of the stipulation of July 26, 1947, are superseded 
by the provisions of this stipulation. 

3. (a) With the advance approval or upon the request of the Secretary of 
the Interior, the State shall, during the period covered by this stipulation, and 
to the extent permissible under State law, call for bids for, and, with the addi- 
tional advance approval of the Secretary of the Interior, enter into, new leases 
in cases where it is necessary to do so in order to prevent drainage of oil or gas 
from tide or submerged lands by wells drilled in other lands, or to protect the 
respective interests of the parties hereto. During such time, the State may, and 
at the request of the Secretary of the Interior will require any of its lessees to 
drill new wells or approve their drilling, in accordance with their leases and 
pursuant to State law, for the purposes described in this paragraph, provided that 
it gives the Secretary of the Interior notice of its action at least 15 days before 
drilling is to commence and that, unless the Secretary has initially requested 
such action, the said Secretary shall during the said 15 days have the right to 
disapprove such drilling. 

(6) No change in the provisions of any lease subject to this stipulation, no 
acceptance of surrender, renewal, extension, or modification of any such lease, 
and no compromise or settlement of any controversy between the State and any 
lessee relating to any such lease, shall be made unless the State gives the 
Secretary of the Interior at least 45 days’ notice thereof: and the Secretary 
shall have the power during said period to disapprove such action. The Secre- 
tary of the Interior shall have the right to examine and inspect the area of, all 
operations under, and all records pertaining to any lease subject to this stipu- 
lation. Whenever requested by the Secretary of the Interior, the State shall 
take any action which it is required to take with respect to any lease subject 
to this stipulation or the parties thereto or any operations thereunder. 

4. The State of California agrees to segregate and hold in a special fund all 
rentals, royalties, and other payments received from said lessees or under said 
leases beginning on, and subesquent to, October 1, 1950, and to pay the amount 
of such receipts to the United States quarterly, commencing three months there- 
after by the check of the State drawn to the order of the Treasurer of the United 
States and delivered to the Secretary of the Interior. The United States agrees 
to segregate and hold the moneys so paid in a special fund. The State agrees to 
continue to segregate and hold in a special fund all the rentals, royalties, and 
other payments received from said lessees or under said leases in the period 
between June 23, 1947, and September 30, 1950, inclusive. It is further agreed 
that, notwithstanding the foregoing provisions of this paragraph, the State Lands 
Commission of California may expend not to exceed $12,000 per month from 
revenues in the special fund derived prior to October 1, 1950, from leases upon 
said tide and submerged lands to defray its expenses in administering the law 
respecting operations under such leases, and the Secretary of the Interior may 
use not to exceed $50,000 per annum of the funds paid by the State under this 
paragraph after September 30, 1950, to reimburse the Geological Survey and 
other agencies of the Department of the Interior for their expenses after Sep- 
tember 30, 1950, under this stipulation; and, upon the distribution of the special 
funds pursuant to section 5 hereof, there shall be an accounting with respect 
to the money so expended or used, based upon the same percentages applicable 
to such distribution. The State also agrees (1) to report oil and gas production 
under said leases to the Secretary of the Interior monthly, commencing one 


=< 


Seta aN eee 


tibet) 
























































es 
g, 
1e 
ly 
et 


if 


ben 


ae 


SOY OO SO 


sa nese 


Hin irae PAINS LG SENS ge Sh OAS ae BE OLS 


aanteogt 


ewe SL. 


ela NE 


RAH 


ir SeaTac aed aR al 8 OK 


SUBMERGED LANDS 15 


month after such date, and (2) to furnish the Secretary of the Interior with 
complete well records for all oil and gas wells subject to this stipulation. With 
respect to existing wells, such records shall be furnished within 30 days after 
the effective day of this stipulation; with respect to wells hereafter drilled 
pursuant to the terms of this stipulation, such records shall be furnished within 
30 days after the completion of each well. 

5. At such time as any particular area shall be finally judicially determined, 
or shall be agreed by the parties hereto, to be within or without the “three-mile 
marginal belt,” the moneys segregated and held in the special funds referred to 
in paragraph 4 of this stipulation shall be distributed and paid over pursuant 
to the agreement of the parties, or in the absence of agreement pursuant to a 
final judicial order or decree. The above provisions of this paragraph are not 
intended to preclude any other proper disposition by reason of an order of the 
Supreme Court of the United States or of an Act of Congress. 

6. The first sentence of paragraph 8 of the stipulation of July 26, 1947, is 
amended by inserting the word “mineral” immediately before the word “rights.” 

7. The parties hereto shall meet within 30 days after July 31, 1951, to 
consider the stipulation of July 26, 1947, as herein extended and revised, and 
the effect thereon of any further proceedings or determinations in this cause, and 
to determine whether the said stipulation as extended and revised, or a revision 
thereof, should be continued for a further period. 

(Signed) J. Howarp McGraru, 
Attorney General of the United States. 
(Signed) Frep N. Howser, 

Attorney General of California. 

Recommended : 

(Signed) Oscar L. CHAPMAN, 
Secretary of the Interior of the United States. 


Dated this 21st day of August 1950. 





In the Supreme Court of the United States, October Term, 1947. United States 
of America, Plaintiff, v. State of California. No. 12 Original 


STIPULATION 


Whereas on June 23, 1947, the Supreme Court rendered its decision in the 
above-entitled case and in said decision it was determined, among other things, 
“that California is not the owner of the three-mile marginal belt along its 
coast, and that the Federal Government rather than the State has paramount 
rights in and power over that belt, an incident to which is full dominion 
over the resources of the soil under that water area, including oil.” 
and 
Whereas the precise location of the “three-mile marginal belt” has not yet 
been determined, and it is the belief of the parties that further proceedings may 
be necessary in order to determine the line of demarcation between the “three- 
mile marginal belt,” and the tidelands and the inland waters of California (in- 
cluding ports, bays and habors) not claimed by plaintiff in this case, and 
Whereas the Court has not yet entered a decree in the above-entitled case, and 
Whereas prior to June 23, 1947, the State of California pursuant to its laws 
executed leases of, and granted easements and other rights in, tide and submerged 
lands for the production of oil and gas and for other purposes, and 
Whereas there are now many wells producing large quantities of oil and gas 
from such areas, and 
Whereas until a line of demarcation between the “three-mile marginal belt” and 
the tidelands, inland waters, ports, bays and harbors of the State is definitely 
fixed, it is difficult to determine whether some of the areas covered by said 
leases, easements, and other rights are within the “three-mile marginal belt”, 
and 
Whereas it is in the mutual interest of the parties and of the general public, 
pending the establishment of a line of demarcation, that the production of oil or 
gas from wells now in production shall continue and not be interrupted, and 
also that new wells be drilled in said tide and submerged lands wherever neces- 
sary to prevent drainage by wells drilled in other lands, or to protect the respective 
interests of either of the parties hereto, and 
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Whereas the Attorney General in presenting the case of the Government herein 
to the Supreme Court of the United States made the following statement in 
oral argument: 

We will recommend to the Congress that legislation be enacted designed to 
relieve California and those who have operated under State authority, from 
the necessity of accounting to the United States for revenues derived in the 
past from the exploitation of any of the lands here involved. Such legisla- 
tion, in the view of the President, should also establish equitable standards 
for the recognition of investments made by private interests and should offer a 
basis for the continued operation of private establishments wherever con- 
sistent with the national interest, and on terms which would be fair and just 
under all circumstances. 

And whereas the supplemental brief for the United States contained the fol- 
lowing representation at pages 5 to 6: 

In this connection it is pertinent to note, as stated by the Attorney 
General at oral argument, that the President had authorized him to say that 
there is no desire on the part of the President or of any federal official to 
destroy or confiscate any honest or bona fide investment, or to deprive the 
State or its subdivisions of any reasonable expectation of return from 
the areas that have been developed. 

The President recognizes that in the event the decision of this Court is 
favorable to the United States, it will be necessary to have Congressional 
action looking toward the future management of the resources of this 
area. And he also intends to recommend to the Congress that legislation be 
enacted recognizing both prospectively and retrospectively, any equities of 
the State and those who have operated under it, to the fullest extent con- 
sistent with the national interest. 

Now, therefore, it is stipulated and agreed by the parties through their re- 
spective counsel that: 

1. During the period fixed by paragraph 9 of this stipulation all operations 
within or upon the tide and submerged lands lying along the coast of California, 
carried on under the terms of any lease issued by the State of California prior 
to June 23, 1947 and now in force, may continue without interruption. 

2. Annexed hereto are a schedule and sample forms describing the leases 
heretofore issued which are the subject of this agreement. 

3. With the advance approval of the Secretary of the Interior, the State shall, 
during the period fixed by paragraph 9 of this stipulation, call for bids for, 
and, to the extent permissible under state law, enter into, new leases in cases 
where it is necessary to do so in order to prevent drainage of oil or gas from 
tide or submerged lands by wells drilled in other lands, or to protect the re- 
spective interests of the parties hereto. During such time, the State may re- 
quire any of its lessees to drill new wells or approve their drilling for the pur- 
poses described in this paragraph, provided that it gives the Secretary of the 
Interior notice of its action at least 15 days before drilling is to commence. 

4. The State of California agrees to segregate and hold in a special fund all 
rentals, royalties, and other payments received from said lessees or under said 
leases beginning on, and subsequent to, June 23, 1947, and to report the amount 
of such receipts to the Secretary of the Interior quarterly, commencing 3 months 
after the effective date of this stipulation. The State also agrees (1) to report 
oil and gas production under said leases to the Secretary of the Interior 
monthly, commencing 1 month after such date, and (2) to furnish the Secretary 
of the Interior with complete well records for all oil and gas wells subject to 
this stipulation. With respect to existing wells, such records shall be furnished 
within 30 days after the effective date of this stipulation; with respect to wells 
hereafter drilled pursuant to the terms of this stipulation, such records shall be 
furnished within 30 days after the completion of each well. 

5. At such time as any particular area shall be finally judicially determined, 
or shall be agreed by the parties hereto, to be within or without the ‘“3-mile 
marginal belt,’ the moneys segregated and held in the special fund referred to 
in paragraph 4 of this stipulation shall be distributed and paid over pursuant 
to the agreement of the parties, or in the absence of agreement pursuant to 
a final judicial order or decree. The above provisions of this paragraph are 
not intended to preclude any other proper disposition at an earlier time by reason 
of an order of the Supreme Court of the United States or of an Act of Congress. 

6. This stipulation is designed to regulate and protect the interests of the 
United States and of the State of California pending further proceedings in 
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this case. Nothing herein shall be deemed to waive or abridge any right or 
claim which the United States now has or may hereafter have against any 
lessee or grantee of the State of California; provided however, to insure the 
production of oil and gas necessary to meet the critical need now existing, 
plaintiff agrees that as to all operations conducted pursuant to this stipulation 
after June 23, 1947, under existing or new leases, and during the continuance 
of this stipulation, the extent of recovery against said lessees, if there be any 
right of recovery against them, “shall be the value of oil or gas at the time of 
extraction, without interest, after deducting all costs of development, operation 
and production, which costs shall include taxes and interest on all expenditures 
from the date thereof.” (Sec. 349%, Calif. Code of Civil Procedure). It is 
understood that “costs” as referred to in the foregoing sentence shall be deemed 
to include such necessary and reasonable expenditures as are recognized by the 
industry in the areas involved, as well as rents and royalties referred to in 
paragraph 4 hereof. And plaintiff further agrees that any purchaser fur value 
of oil or gas products purchased after June 23, 1947, from any of said lessees 
shall be entitled to resell or otherwise deal with such products on the same basis 
as products derived from undisputed lands not the subject of this litigation. 

7. It is understood that the policy of the executive branch of the Government 
of the United States with respect to proposals for future legislation regarding 
the subject matter of this litigation, as expressed in the recitals in this stipu- 
lation coneerning the statements of the Attorney General at the oral argument 
before the Supreme Court and in the Supplemental Brief for the United States, 
has not changed, and in fact is intended to be confirmed by this stipulation. 

8. The word “lease” as used herein shall be regarded as including any ease- 
ment, franchise, license, or permit under which the State of California receives 
rentals or royalties in return for rights granted by the State in tide and sub- 
merged lands lying along the coast of California. Nothing herein shall be deemed 
a waiver by the State of California of any right or equity held by it against a 
lessee. 

9. This stipulation shall remain in effect until pertinent legislation is enacted 
by the Congress; provided, however, that if no such legislation is enacted prior 
to July 31, 1948, this stipulation shall terminate as of sixty days subsequent to 
that date, and the parties hereto shall meet within 30 days after July 31, 1948, 
to reconsider the terms of this stipulation and to determine whether this stipula- 
tion or a revision thereof should be continued for a further period ; and provided 
further, that the moneys held in the special fund described in paragraph 4 of this 
stipulation shall be retained therein notwithstanding the expiration of this stipu- 
lation generally and that distribution of those moneys shall be made pursuant to 
paragraph 5 of this stipulation. 

10. This stipulation shall be deposited with the Clerk of the Court, with the 
request that it be brought to the attention of the Court at the opening of the 
October Term, 1947. Nothing herein shall be deemed in any way to abridge the 
power or jurisdiction of the Supreme Court with respect to the subject matter of 
this action. 

11. It is understood that the State of California has filed a petition for rehear- 
ing in the above entitled case, and it is agreed that if such petition is granted 
this stipulation shall nevertheless remain in effect during the pendency of this 
litigation, but in no event beyond the time fixed in paragraph 9 hereof. 

(Sgd.) Tom C. CLARK, 
Attorney General of the United States, 
Recommended : 
(Sgd) J. A. Krue, 
Secretary of the Interior of the United States. 
(Sgd) Frep N. Howser, 
Attorney General of California. 
Dated this 26th day of July 1947. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THRE DerpUTY ATTORNEY GENERAL, 
Washington, January 29, 1951. 
Hon, Josepu C. O'MAHONEY, 
United States Senate, Washington, D. C. 

My Dear SENATOR: This is in response to your request of January 19, 1951, 
for the views of this Department relative to the joint resolution (S. J. Res. 20) to 
provide for the continuation of operations under certain mineral leases issued by 
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the respective States covering submerged lands of the Continental Shelf, to en- 
courage the continued development of such leases, to provide for the protection of 
the interests of the United States in the oil and gas deposits of said lands, and 
for other purposes, 

The proposed legislation would authorize a continuation, under certain condi- 
tions, of oil and gas operations and development in the offshore submerged lands 
involved in the cases of United States v. California (332 U. 8.19). United States 
v. Louisiana (3389 U. S. 699), and United States v. Teras (339 U. S. 707). The 
conditions prescribed for such continuation would include, among other things, 
a requirement that the operations be conducted under a State lease covering 
such lands issued prior to December 21, 1948, and in force and effect on June 5, 
1950 (the date of the decisions of the Supreme Court in the Louisiana and Texas 
cases) or under a lease issued with the approval of the Secretary of the Interior 
and in force and effect on the effective date of the proposed legislation. It would 
also be required that all rents, royalties and other sums payable under the lease 
subsequent to June 5, 1950, which have not been paid in accordance with the pro- 
visions thereof, shall be paid to the Secretary of the Interior, who shall deposit 
such moneys in a special fund in the Treasury. June 5, 1950, is the date prior to 
which an accounting was denied to the United States in decrees entered by the 
Supreme Court in the Louisiana and Texas cases (340 U. S. 899; 340 U. 8. 900). 
All leases brought within the terms of the measure would be subject to a minimum 
royalty of 12% percent of the value of the production conducted thereunder. 

The Secretary of the Interior would be authorized to exercise such powers of 
supervision and control as may be vested in the lessor by the terms of the State 
leases and to impose such other requirements as he may deem to be reasonable 
and necessary to protect the interests of the United States. Where a State lease 
covers lands underlying inland navigable waters, the Secretary would be author- 
ized, with the approval of the Attorney General, to certify that the United States 
claims no proprietary interest in such lands, provided the submerged lands in 
question are not subject to certain specific proprietary claims of the United States. 
In the event of a controversy between the United States and a State as to whether 
or not certain submerged lands are situated beneath navigable inland waters, 
the Secretary would be authorized, with concurrence of the Attorney General, 
to negotiate and enter into an agreement respecting the continuation of operations 
in such lands, and the impounding of revenues therefrom, pending the settlement 
or adjudication of the controversy. 

In order to meet the existing urgent need for further exploration and develop- 
ment of mineral deposits in submerged lands of the Continental Shelf, the Sec- 
retary of the Interior would be authorized, pending the enactment of further 
legislation on the subject, to issue, on a basis of competitive bidding, oil and gas 
leases of such lands not covered by State leases, and the President would be 
empowered to withdraw from disposition any unleased lands and reserve them 
for the use of the United States in the interest of national security. All revenues 
derived from operations conducted under the proposed legislation, whether from 
continued State leases or from new leases, would be subject to the following 
disposition: 3744 percent of the moneys received from operations within the 
seaward boundary of a State would be paid to such State; all other moneys so 
received would be held in a special account in the Treasury pending the enact- 
ment o7 legislation concerning the disposition thereof. 

As the above summary of its provisions reveals, the proposed legislation is in 
the nature of an interim measure to provide authority for continued oil and gas 
operations and development in offshore submerged lands pending the enactment 
of permanent legislation dealing with the subject. The Department of Justice 
has, of course, along with the Department of the Interior and the Department of 
Defense, heretofore repeatedly urged the enactment of permanent legislation 
providing for such development under the authority and control of the Federal 
Government. This Department adheres to that position. However, in view of 
the needs presented by the current national emergency, we have concluded that 
Senate Joint Resolution 20, as introduced, appears to be adequate for the pro- 
tection of the interests of the United States until such time as the Congress is able 
to consider legislation of a permanent character. We, therefore, urge the early 
consideration and passage of the resolution. 

The Director of the Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Yours sincerely, 
PEYTON Forp, Deputy Attorney General. 
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STATEMENT OF PHILIP B. PERLMAN, SOLICITOR GENERAL OF THE 
UNITED STATES 


Mr. Pertman. Mr. Chairman and gentlemen of the committee, I 
am Philip B. Perlman, Solicitor General of the United States. I 
appear, with the approval of J. Howard McGrath, the Attorney Gen- 
eral, on behalf of the Department of Justice in response to the invita- 
tion by the chairman of this committee. 

The general views of the Department of Justice relative to Senate 
Joint Resolution 20, the measure under consideration, have been set 
forth in a letter to the chairman of the committee, dated January 29, 
1951, and signed by Peyton Ford, the Deputy Attorney General. 
However, I appreciate this opportunity to explain personally to you 
the attitude of the Justice Department with respect to the proposed 
legislation. 

I believe I am entitled to take advantage of the occasion to note 
in the record that more intelligent and intensive efforts to arrive at 
a fair solution of the legislative problems involved in the future admin- 
istration of the mineral resources of the open seas adjacent to the 
shores of this country have been made by this committee, under the 
chairmanship of Senator Joseph C. O’Mahoney, than by any other 
committee of the Senate and House which has considered the matter 
during the past 5 years and more. I first appeared before this com- 
mittee on October 4, 1949, in connection with S. 923, S. 2153, S. 155, 
and S. 1545, Eighty-first Congress, first session. At that time I 
informed this committee that all of the hearings previously held by 
both Senate and House Committees, were, and I quote: 
primarily concerned with the bills proposed by or at the instance of those who 
are seeking to deprive the Federal Government of its rights in vast mineral 
resources lying in the bed of the ocean—rights which, it should be said—— 

Senator Miuzixrn. Mr. Chairman, I would like to point out that the 
gentleman is assuming his case in that statement. 


Mr. PertMaAn (continuing) : 


are vital to defense of our country and our people, and which may prove to be 
absolutely necessary to our continued existence as a free, independent, and 
sovereign Nation. 


In October 1949, I also stated to this committee : 


The importance to all the people of the problems involved in the legislation 
pending before this committee cannot be overstated, despite the efforts during 
the past few years to make it appear that the issues are almost purely of local 
concern. The false propaganda through which many persons have been induced 
to believe that the controversy is merely one relating to the question as to 
whether certain administrative powers should be exercised by Federal or State 
authorities has been effective. Pressures from local governments, actually op- 
erating in most instances against even their immediate best interests, have been 
So great as to cause the Congress to pass a bill surrendering Federal rights in the 
sea, and relinquishing forever vast resources in oil and also in other minerals, 
the character and full extent of which are unknown. 


Senator Mriurrn. Mr. Chairman, the gentleman takes upon him- 
self quite a little bit when he assumes to determine the proper judg- 
ment of the States as to their self-interest. 

Mr. Pertman (continuing) : 


That bill was passed when the case of the United States v. California, brought 
to determine where these rights were vested, was pending in the Supreme Court 
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of the United States. It was vetoed by President Truman. In the Eightieth 
Congress, a similar piece of legislation passed the House but died in the Senate 
because its proponents, although confident of sufficient votes for passage, could 
not muster the number required to override the anticipated Presidential veto. 
The ERighty-first, and now the Eighty-second, Congress has witnessed the intro- 
duction of more and more bills designed to strip the Federal Government of its 
rights and its properties, some in the House and some in the Senate. 

Senator Muurxry. Mr. Chairman, the purpose of the bill is not to 
strip the Federal Government of its rights, but to strip the Federal 
Government of its claim of rights which some people think it does 
not have. 

The CuarrmMan. Does the Senator from Colorado, in that statement, 
mean to exclude the Continental Shelf beyond the 3-mile limit ? 

Senator Mirzrk1n. I told the distinguished chairman that I reserved 
decision on beyond the 3-mile limit until I can get more facts on it. 

Senator Smaruers. Mr. Chairman, may I add right there that I 
personally would like to take exception to this statement: “The false 
propaganda through which many persons have been induced to be- 
lieve that the controversy,” and so forth. I do not believe that the 
Solicitor General has any right to infer that the officials of the 
States—certainly their patriotism cannot be questioned—have been 
putting out false propaganda. That is matter of his own conclu- 
sion, and I am confident that they would be glad to put their record 
up against his anytime as to a matter of false propaganda. 

Mr. Pertman. May I continue, Senator? I was quoting from a 
statement made in 1949, and it never has been questioned, and it is true. 

Senator Smaruers. I would have questioned it had I been here, 
and I question it very much now. 

Mr. Pertman. You were here in the House, I believe, and I made 
a similar statement in the House and it was not questioned. 

Senator Smatruers. I was not permitted the opportunity of hearing 
it, but I think that that is an improper statement for anybody to make 
concerning the officials of a State. 

Senator Leuman. Mr. Chairman, it is merely a quotation from 
the testimony given in 1949, It seems to me perfectly proper to 
repeat it. 

Senator Mitiikin. The distinguished Solicitor General is just 
repeating the mistake that he made in 1949. 

Senator Lenman. That may be, but it is a quotation from 
testimony. 

Mr. Pertman. I am repeating the truth, Senator. 

Senator Mittrkin. That does not lend it sanctity because it is 
repetition. It compounds the error. 

The Cuarrman. The committee will judge the sanctity and the value 
of the statements when the time comes, I hope. 

Senator Cordon, 

Senator Corvon. I am always willing to take my turn, Mr. Chair- 
man. I just suggest to the chairman, while I am in entire agreement 
with him, that in the end the committee must make this decision; the 
witness has just suggested that inasmuch as he made this, in my 
opinion, utterly irrational and unfounded statement in 1949, and some 
of us felt that it was so silly that it did not need any controversy, that 
now it stands as sacred, and I do not like that kind of approach at 
-: er far as I am concerned, I will be happy when the witness is 
inished. 
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The Cuarrman. Well, as a matter of fact, I think it is only proper 
to say that the witness has claimed no sanctity for his statements. 

Senator Corvon. There is a difference of opinion there, too. 

The Cuarrman. The Senator from Florida, did you care to make 
a statement ? 

Senator Smaruers. I was merely going to say, Mr. Chairman, that 
just because we might disagree with the able Solicitor General we 
would not infer that it was false propaganda or begin to use the 
cliches that we see used today about communism and Americanism 
and all that sort of thing. 

This is a legal matter and a technical matter, and there is no sense, 
in my opinion, in inflaming and aggravating the situation, which has 
to do only with facts, by talking about propaganda, false propaganda, 
and casting aspersions on the patriotism or the intention of duly 
elected citizens of the various States. 

The Cnaimman. Of course, there is no doubt, the Chair will say, that 
this committee will proceed in this case as it has in all cases, and en- 
deavor to resolve the issues on the facts. Argument of course can 
be made at any time, and I think there are enough lawyers around 
this table to know what is a legal argument or a jury argument. 

Senator Miz1Kk1n. The Solicitor General should also know. 

The Cuarman. I think he does, and-I think he is doing pretty well. 

Senator Corpvon. I cannot find yet where the witness has reached 
any legal question involved. I hope he hurries on to that. 

The Cuarrman. Proceed, Mr. Perlman. 

Mr. PertmMan. The observations made in 1949 have become even 
more relevant and pointed as of today. The aggression by the North 
Koreans and by the Chinese Communists, which is being resisted by 
the United Nations, has resulted in great drains on our oil reserves and 
resources. The vast rearmament program, even if the area of hostili- 
ties does not spread, requires increased use of oil, and the immediate, 
vital need for continued and expanded exploration and development 
of sources and potential sources of supply. 

Legislation is needed because it has been determined (1) that the 
mineral resources of the ocean beds off the shores and outside of the 
inland waters of the United States are subject to the paramount power 
and full dominion of the Federal Government, and (2) that the adja- 
cent States have no title to or claim upon those resources. This de- 
termination has been made by the Supreme Court of the United States, 
and is the law binding upon the States and those who have obtained 
grants of any of such resources from the States. That, I may inter- 
ject, Mr. Chairman, is the situation today, whether these Senators who 
have spoken like it or not. 

Senator Mii. Mr. Chairman, whether the Solicitor General 
likes i it or not, the final court of appeals is the Congress. 

Senator SMaruers. Exactly. 

Mr. PertMan. When it was found that oil and gas could be recov- 
ered economically from submerged lands under the ocean, the States 
adjacent to areas in which such ‘pools were located assumed that they 
had proprietorship, and began the issuance of leases off their shores. 
As time went on, doubts as to the authority of the States appeared. 
At first, the administrative officials concerned with the situation were 
inclined to believe that the Federal Government lacked rights over 
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the mineral resources in the beds of the sea, but their mistaken views 
either were rejected or changed as the full implications of the questions 
involved were studied and more considered judgments reached. The 
first suit to resolve the question was filed at the express direction of 
President Truman. A district court action was followed by an orig- 
inal action against the State of California in the Supreme Court of 
the United States. The suit against California was argued during 
the early part of 1947, and was decided by the Supreme Court on June 
23, 1947. The suits against Louisiana and Texas were brought in 
December 1948, and were decided on June 5, 1950. So that the Su- 
preme Court has now decided the precise question no less than three 
times. Up to this time, however, the Congress, except for the effort to 
give the Federal oil and gas resources of the States of California, 
Lousiana, and Texas to those States, has neglected to pass any legis- 
lation on the subject. 

Senator Miniikin. I might add they passed it but it was vetoed 
by the President, as the Solicitor correctly states earlier in his argu- 
ment. There were not enough votes to override the Presidential veto, 
but that is not an immutable fact. That might change. 

Mr. Prertman. The administration bill, introduced in the Eighty- 
first Congress as 8S. 923, and previously at the joint request of the Sec- 
retaries of Defense and Interior and the Attorney General, con- 
tains the provisions we thought and still think are advisable. We 
have never been able to obtain a report on it, in either the House or 
the Senate. It has not yet been introduced, so I am informed, at this 
session. The administration’s companion bill, submitted to answer 
completely the unfounded assertions that the beds of inland waters 
are involved—and I desire to state emphatically again that such areas 
are not and never were involved—was introduced by the Chairman 
in the Eighty-first Congress as S. 2153. 

In an effort to meet the need of the national emergency caused 
by the Korean and Chinese aggression, you, Mr. Chairman, introduced 
at the last session interim legislation known as Senate Joint Reso- 
lution 195. Lengthy hearings were held on that proposed legislation 
from August 14 to 19, 1950, inclusive, but no report was made 
and Congress adjourned once more without action. You have, Mr. 
Chairman, introduced that measure, with some changes, at this 
session, and we are here again to discuss it. 

The proposed joint resolution (S. J. Res. 20) would provide, on 
an interim basis, greatly needed authorization for the development of 
the petroleum resources in offshore submerged lands, seaward of 
low-water mark and outside of inland waters, under the control and 
supervision of the Secretary of the Interior. This authorization 
would embrace both a continuation of oil and gas operations hereto- 
fore conducted in such lands under State leases and also new opera- 
tions in lands not covered by existing leases. Since the decisions of 
the Supreme Court last June, the executive branch has taken steps 
to provide for the continuation of all existing oil and gas operations 
in the offshore areas, this action being taken under the inherent av- 
thority of the executive branch to preserve and protect the resources 
of the United States and to prevent the waste of or injury to such 
resources. However, existing production facilities only are involved, 
and no provision has been made for new exploration and develop- 


Sis eg eR 





pi Spi Pe 5 


bv pp DEF 


ana tiek 















































wane DP 


—_—— 


. GY = 


Li KT-r _—_— Ser 


'(asweert 


== a 


SBA SERRE TE 


alacant UE ae 









¥ 
: 
4 
3 


tes 


pb Ree PRR pas b Cece Bia de 


CRB 


er er 








SUBMERGED LANDS 93 


ment, the requisite authority for which would be supplied by the 
proposed legislation. 

When the California case was argued before the Supreme Court, 
the Attorney General pledged the Government to forego any claims 
that would interfere with existing equities acquired in good faith, 
and forgive any losses to the Federal Goverment that had occurred 
during the years that the States asserted and acted under the assumed 
authority they never possessed. In the case of California, claim was 
made for the revenues accruing after June 23, 1947, the date of the 
decision, and a stipulation was entered into under which revenues 
after that date were required to be held in a special fund, to await 
judicial determination of the respective areas subject to Federal and 
State control under the principle set forth in the Supreme Court’s 
decision. More than $28,000,000 has been accumulated by the State 
in that fund. Last summer, when the previous stipulation expired, 
and at the instance of Secretary Chapman, the new agreement pro- 
vided that the State should begin to pay all such revenues to the 
Federal Government, to be held in escrow. There have been compli- 
cations in carrying out this agreement, due to the necessity for State 
legislation which has now been enacted, and it is understood that 
the Treasury has or will receive a first quarterly payment of more 
than $2,000,000. Also, since the decisions in the Louisiana and Texas 
vases, the States’ lessees off the shores of Louisiana and Texas have 
begun to pay royalties, rentals, and other revenues, under the terms 
of their leases, to the Federal instead of the State governments. ‘These 
payments have now amounted to approximately $1,286,000. 

In the administration bill, in previous Congresses, it was proposed 
that State leases made prior to June 23, 1947, would be ratified or 
confirmed. In the resolution now before this committee, it is con- 
templated that State leases made prior to December 21, 1948—the 
date of the filing of the suits against Louisiana and Texas—and in 
force and effect on June 5, 1950, would be recognized by the Federal 
Government. One good reason why this proposal can now be accepted 
by the Federal Government is that the Supreme Court has declined 
to order Louisiana and Texas to account to the United States for rev- 
enues received under such leases prior to June 5, 1950, the date of the 
decisions in those cases. 

Senator Minui«in. Mr. Chairman, that is mighty big of the Solici- 
tor General. 

Mr. Pertman. This means that Louisiana and Texas, in addition 
to the rents and royalties received prior to June 5, 1950, and after the 
date of the California decision, will be allowed to retain the large 
amounts, running into many millions, obtained by them as bonus 
payments. ‘These bonuses have operated to reduce the rate of royal- 
ties which otherwise would have been charged, and to that extent the 
Federal Government will continue to lose the full amount of revenue 
which it would otherwise receive. 

These facts should be considered by the committee in enacting even 
interim legislation, as there is no longer any doubt that the States are 
being most generously treated in being allowed to retain such great 
amounts of revenue to which the Federal Government otherwise would 
have been entitled. 

We still favor the enactment of the permanent legislation hereto- 
fore recommended. However, in view of the critical emergency now 
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confronting the country, it is believed that the Congress should 
promptly enact interim legislation to provide the necessary authority 
for continued and new development in offshore areas until such time 
as permanent legislation may be considered. Senate Joint Resolu- 
tion 20 would provide such interim authority, and the Department of 
Justice recommends the enactment of the measure at the earliest pos- 
sible time. 

The Cuamman. Any questions? Senator Long. 

Senator Lone. Mr. Perlman, I do not care to get into a mud-sling- 
ing contest of expressing contempt back and forth between State and 
Federal officials, but I would like to develop one or two legal ques- 
tions that I do not see discussed at all in this statement of yours. 

You do mention the fact that the Supreme Court denied your ap- 
plication to go back beyond 1950 in the revenues that the States have 
collected out of tidelands. What is your understanding of the Su- 
preme Court’s logic in allowing the States to keep their revenues prior 
to 1950—that is, particularly Louisiana and Texas, the dates on which 
those decisions were handed down ¢ 

Mr. PertmMan. Senator, the question was not argued in the Supreme 
Court. The only date that was mentioned in the pleadings was the 
one that was mentioned by us, the date of June 23, 1947, the date of 
the decision in the California case. 

In all the documents that were filed in Supreme Court that referred 
to accounting, that was the only date that was suggested. When the 
Supreme Court handed down its opinions in the Texas and Louisiana 
cases, there was no mention of date. We were ordered to submit pro- 
posed decrees to carry out the Court’s opinions. The Court’s opin- 
ions were rendered on June 5, 1950. We were given until some time, 
I believe, in September to file proposed decrees, which we did. 

The proposed decrees were objected to by Louisiana and Texas, 
and there were a number of different documents filed with reference 
to the decrees. 

When the decrees finally came down, they followed exactly the de- 
crees submitted by the Federal Government except the date had been 
changed from June 23, 1947, to June 5, 1950. I cannot speak for the 
Supreme Court. I do not know why that change was made. I have 
a theory about it that I will be glad to explain if you want me to. 

Senator Lone. I would like to hear your theory. 

Mr. PertMan. Senator, the situation, I think, is this, in attempt- 
ing to analyze the reasons for that change in date: 

The Supreme Court in all of these opinions rested the paramount 
authority of the Federal Government on the legal proposition that 
the areas off the shores of this Nation are in the international domain; 
in other words, when you reach the water's edge, when you reach the 
low-water mark, you are in an area that really belongs to, and the 
rights in it are determined by, agreement or acquiescence of other 
sovereign nations in the family of nations. They made that clear, 
I think, in the California case. | 

They repeated it in the Texas and Louisiana cases. The idea of 
the marginal sea, a 3-mile limit, is fairly recent. It was dealt with 
at the Hague Conference in 1930. It was generally accepted, al- 
though there was no treaty nor any document drawn. 
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It was generally accepted by nations that within 3 miles from the 
: low-water mark there was an area in which the sovereign nation adja- 
ih cent to that area had paramount power and full dominion. 

Some nations today claim areas in excess of 3 miles. Our State 
Department has consistently maintained in its relationship with other 
nations—and it has been found to be important rec ently—that no 
sovereign nation has a right to claim paramount power for all pur- 
poses to a distance exc eeding 3 5+ miles from its shore line, and we have 
felt it necessary to maintain that position for the United States, 
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1 especially when we insist on it with respect to every other nation in 
3 » the world. I think that, if you read those opinions carefully, what 
the Supreme Court was saying was that by acquiescence, by agreement 
P . in the family of nations, the Federal Government has paramount 
¥ power beginning at the low-water mark, beginning at the end of in- 
r : land waters where there is no low-water mark to be measured. the 
; mouths of rivers and bays and the like; that it acquired the rights 
\ . there as an incident of national external sovereignty, but that it has 
not until recently, with respect to minerals, attempted to exercise 
° 3 the rights which belong to it. 
> : I think, therefore, that what the Supreme Court was saying was 
: the thing that they have said in the Zoomer v. Witse/l case, a case 
s that dealt with the right of adjacent States to regulate the taking of 
> fish off the shores of this country. That happened to be in the At- 
lantic Ocean, and they confirmed the right of States, in the exercise 
_ of police powers, to issue licenses, and to charge for those licenses 
, for the taking of fish or shrimps. Now, whatever right the Federal 
Government may or may not have with respect to such matters, it 
has never exercised any, and, unless it does, I think the Supreme 
Court was saying the adjacent States might exercise it. 
I think that the Supreme Court meant, in fixing that date, that 
until the Federal Government chooses to make its claims and exercise 
its rights, it cannot go back and ask for reimbursement, ask for an 
accounting for minerals, for fish, for anything else that was taken 
, ' from the waters or from the beds of the ocean, when it stood by and 
: allowed that to be done. 
: It cannot go back and try to say, “Well, there was a trespass here. 


We have paramount power, and, although we stood by and let our 
property be taken, we now have changed our minds and we want 
to exercise our rights and we want reimbursement for ever ything that 
was heretofore taken.” 
I think the Supreme Court, in carrying out the theory under which 
, it found the States’ paramount power, was saying to the United 
States, “If you desire to step in and manage and take control and 
get the benefit of the revenues from resources over which you have 
the paramount power, you have to do it, and until you do it you 
cannot complain that somebody else has done it. 

Senator Lone. That same logic might explain the position of the 
Federal Government with regard to clams or to oyster beds. I know 
there are a lot of valuable resources with regard to oyster and clam 
shells at the present time being extracted from the undersea areas of 
Louisiana, and I presume that the same thing might be true—I am 
sure it is true to some degree—in Alabama and some other States. 

Now, the Federal Government until now has asserted no claim inso- 
far as the oysters or clams are concerned. Do you regard those State 
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leases for oysters and clams as being valid until the Federal Govern- 
ment attempts to displace those particular leases ¢ 

Mr. Pertman. Senator, I would not like to express an opinion, a 
flat opinion, on that. So far as inland waters are concerned 

Senator Lone. Of course we understand each other about inland 
waters. What I am asking you about are the outside waters. In 
other words, the waters beyond the inland waters. 

Mr. Pertman. In the ocean. 

Senator Lone. In the ocean or the Gulf of Mexico. 

Mr. Fertman. That isthe sea. I do not know what the Court would 
hold with respect to that issue really, but there was a case some years 
ago that dealt with the taking of sponges. I think that was 9 miles 
off the coast of Florida, and in that case the opinion was written by 
Chief Justice Hughes, if my recollection is accurate on it. Although 
it was 9 miles beyond any low-water mark, the Supreme Court found 
that the State of Florida had a right to regulate these sponge indus- 
tries off its shores. 

Senator Lone. That would certainly indicate that the States at least 
have some rights in their coastal waters, even out of that 3-mile limit, 
until the Federal Government chooses to exercise paramount power 
which the Supreme Court spoke of in the California case; would it 
not ? 

Mr. PertMan. Senator, in that case there was some discussion as to 
whether the person who was involved—I think the State of Florida 
undertook to prosecute somebody—whether or not he was a citizen of 
Florida, and I think a large part of the finding depended upon the 

right of the State to follow its own citizen. 

Now, what effect that would have on a general effort by the State, I 
do not know. You would have to have a concrete case and consider 
that opinion with reference to the circumstances. 

Senator Smatuers. Will the Senator yield there? 

Mr. Pertman. Let me just finish this thought. There are a number 
of fields in which the Federal Government has never exercised author- 
ity, where they do not exercise authority in a number of different areas 
that have nothing to do with the offshore problem that we are talking 
about now. 

It has been held that until or unless the Federal Government exer- 
cises its authority, the States may do it. I just cannot imagine at 
the moment any situation arising where the Federal Government will 
attempt to exercise authority or interfere with such things as oysters 
or clams or other seafoods that up to now have always s been within 
the jurisdiction of the States, so far as I know. 

It is true of my own State of Maryland where we have a great 
industry that is built on the resources of Chesapeake Bay. I can- 
not imagine it, but that is something that the Senate and the House 
of Representatives would determine. 

Senator Lone. Of course, I know you had to pass on this question 
and deal with it, although it does not directly involve the Federal 
Government’s power, but certainly my State and the States of Texas 
and California have been collecting royalties and rentals for years 
off their tidelands areas, off the areas beyond the inland waters, 
which, as you point out, run into millions of dollars. It occurs to 
me that there might be some question as to the right of our State 
to collect this at all. Now, the Supreme Court has declined to order 
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an accounting from the States back to the Federal Government. The 
question arises, Do the States owe an accounting to the companies 
that held those State leases 

In other words, did the States have any rights at all with regard 
to the right to lease prior to the time the F ederal Government exercised 
this paramount right, and I wondered if you had any opinion on that 
as to any rights that the States might have prior to the exercise of its 
paramount rights by the Federal Government. 

Mr. Pertman. I have not had occasion to consider what rights 
the companies may have against the States. You are dealing with 
two kinds of sovereignties, the State sovereignty and the Federal 
sovereignty, and I would not think that the chances of recovery by 
any oil company would be favorable, when the States have made those 
leases in good faith—certainly the ones that were prior to the Cali- 
fornia decision were made in good faith—and have collected the 
revenues from it, and the oil companies received all the benefits that 
they expected to get up to the recent decision, from the States. I 
would not think, first, that they had any claim, and I would doubt 
whether they could recover in any event unless the State consented 
that they should file a suit. I do not know how they can sue a State 
government without its consent. 

Senator Long. There is another question that arises. This partic- 
ular bill would recognize the existing State leases, I believe, and 
permit those leases to be ratified ; would it not ? 

Mr. Pertman. Up to December 21, 1948. 

Senator Lone. Does that seem to be a fair proposal to you? Do 
you agree with that proposal? I see no indication of any disagree- 
ment in your statement, but I do not see that you expressly agree 
with the proposal. 

Mr. Pertman. In the bill that we drafted and had introduced in 
the Senate several years ago we proposed to ratify all of the leases 
up to June 23, 1947, the date of the decision in the California 
ease, and that proposal was made in accordance with the express 
promise of the Attorney General, when he argued the California 
ase in the Supreme Court, that no equities would be interfered with, 
so far as it was possible to do it, and that all existing equities would 
be recognized. 

The Defense Department, the Interior Department, and the Justice 
Department concurred in a proposal to ratify all the leases prior to 
that time. Now every bill that has been introduced since at the 
instance of the States has undertaken to move that date forward. Of 
course, the lessees are very much interested in having it moved 
forward. 

Senator Lone. Certainly anyone who acquired a lease after the 
date you have in mind would be interested in that. 

Mr. Pertman. Up until this time we have opposed all efforts to 
have a cut-off date more recent than the date of the California 
decision. Our failure to obtain an accounting from the States prior 
to June 5, 1950, however, makes our previous objec tions not as impor- 
tant as they seemed to us when we had hoped to get an accounting 
from June 23, 1947, and that is the reason why we ‘have not opposed 
ratification. 
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We did propose, and we have right along wanted, the original date. 
If we had the original date, it might enable us to recover, if not 
against the States, against the oil companies, the lessees, after that 
date; but since they have paid the States, we would then be put in 
a position of asking them to pay twice. 

We cannot recover from the States, and if we made an effort to 
compel the lessees to pay us from June 25, 1947, if we succeeded in 
that, they would have to go back to the States and ask the States to 
reimburse them, and that would cause a complication, 

We felt that we would not be justified in attempting to bring that 
kind of a situation about. We did not advocate that date, but the 
Senators put it in, and under all the circumstances, we are willing 
to accept it. 

I ought to say this, Senator. After all, when we failed to get an 
accounting from June 23, 1947, to June 5, 1950, the Government lost 
an opportunity to recover large sums, the exact amount of which I 
do not know. I have been told that they exceed $30,000,000. After 
all, that seems like a lot of money. 

Senator Lone. Could you not get a fairly reasonable estimate of 
what the exact amount of those sums would be? 

Mr. Pertaan. That is the estimate that has been indicated. I do 
not know whether it was made } »y the Interior Department, but it is one 
that appeared in the public prints, and I have taken it as being some- 
where near accurate. 

But, after all, this is a tremendously important subject. The 
resources are tremendously important. If they are what the Federal 
Government believes they are and what I think you believe they are, if 
it transpires that in making a final adjustment of the situation that has 
arisen by reason of the decision—the paramount power over these 
areas is not, as has been said, newly acquired, but always did belong 
to the United States from the date of its formation and from the date 
when these other States came into the Union—if the Federal Govern- 
ment starts out to exercise the rights that it always has had, we cannot. 
help but feel that although these sums, 30 million or 50 million or 
whatever they may be, sound large, in the long run they are not so 
important if these resources are as great as all of us anticipate they 
may be, 

We also cannot overlook the fact that we are dealing with two gov- 
ernments, State governments and the Federal Government, and if the 
money that has been collected in the past should go to these three 
States instead of going into the Federal Treasury, we do not think 
that, if the situation can be adjusted finally ms for all time in the 
future, the Federal Government has any great cause for complaint 
merely because three States were enriched or skunitnaed D in the past 
through this situation. 

Senator Lona. If that happened, there would undoubtedly be some 
disap pol intment on the part of these Federal lease applicants who con- 
tend that the Federal leasing law applies, would there not? 

Mr. Pertaan. Yes: I imagine so, 

Senator Lone. What is your opinion as to their rights under the 
present circumstances as they exist tod: ay? 

Mr. Pertaan. Senator, the Attorney General of the United States 
some years ago gave an opinion. TI think the first opinion was given 
by Mr. Mastin White, who is here today and who is the Solicitor of 
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date. the Department of the Interior, and was then. He gave an opinion to 
f not © the effect that the Mineral Leasing Act does not apply to the marginal 
that > _ sea or to the Continental Shelf. 
ut in 4 That opinion was approved by the then Attorney General, Tom C. 
> Clark, who is now an Associate Justice of the Supreme Court, so that 
rt to > all of us come to this problem with those opinions given by the In- 
ed in > terior Department and by the Attorney General of the United States. 
es to > It is our considered opinion that the Mineral Leasing Act does not 
> apply and never has applied. I 
that 2 Benator Lone. Would you mind explaining the logic behind your 
t the ) opinion on that subject; in other words, the way you arrive at that 
lling 3 conclusion ¢ 
3 Mr. Pertman. There are a number of provisions in the Mineral 
ot an ’ Leasing Act which, on their face, are not applicable to these types of 
» lost ' operations in the sea. The act itself—I do not have it in front of me— 
ich I ' contains a number of provisions that are plainly designed for opera- 
\fter | tionson fast land, on Government-owned property on fast land. That, 
' I think, is fully set out in Mr. Mastin White’s opinion, which is the 
te of > detailed explanation of why the Mineral Leasing Act does not apply. 
: When it was passed in 1920, I believe it was, there was no thought of 
I do * this situation, and Congress certainly could not have had it in mind. 
3s one * Congress in those days was not faced with any effort by the Federal 
ome- > Government to manage these areas in the open sea. It was not con- 
» templated that it would, and the act was not designed to apply to the 
The ’ submerged lands lying underneath the ocean. 
leral It never was intended, it never was contemplated, it never was dis- 
re, if > cussed; and some of the provisions of the act are inapplicable to opera- 
- has » tions conducted in the submerged beds of the sea. 
hese : Senator Lone. I do not fully understand the operation of the Leas- 
long ' ing Act, but as I understand it it makes a distinction between actual 
date _ producing properties and those that have not been developed, does it 
ern- » not? In other words, there is a difference in the way the leasing would 
nnot, » proceed for properties that are known discoveries and properties that 
n or > are not, 
t so 4 Mr. Pertman. That is true, Senator, particularly under the original 
hey = act before there were amendments added to it, because in the lands that 
>’ they were dealing with in 1920, and thereabouts, there was a lot of 
rOV- > what I think the oil people called wildeatting. There was prospecting 
the 3 in areas as to which they had no indication whether or not any oil 
1ree » would be found. 
ink a The Cuarrman. May I interrupt, Mr. Perlman? Since Mr. Mas- 
the 4 tin G. White, the Solicitor of the Department of Interior, is here, 
rint * perhaps it would be appropriate for him to answer the question of 
vast * the Senator from Louisiana. Would you mind doing that, Mr. White? 
Mr. Wurre. Not at all, Senator. Senator Long, the Mineral Leas- 
yme ' ing Act of 1920 does make a distinction between the leasing of lands 
on- » which are within the known geological structure of a producing oil 
> or gas field, on the one hand, and lands which are not within the 
| known geological structure of a producing oil or gas field. 
the Senator Lone. Could I get those terms straight at this point? When 
it says “lands within a known geological structure of a producing 
tes field,” does that refer to an oil field that is actually producing or does 
ven that refer merely to a seismograph indication that there is a dome 
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Mr. Wurre. It relates to a field that is producing, but it relates not 
only to the immediate tract on which a producing well may have been 
drilled, but also to the surrounding portions of the structure, which has 
been defined as of a given time by the United States Geological Survey. 

Senator Lone. What is the basis for leasing on the known geological 
areas ¢ 

Mr. Wurre. Those leases must be issued competitively. The Secre- 
tary of the Interior is required to offer them for open competitive 
bidding, and he is required in each case to lease the particular tract to 
the qualified person who offers the highest bid at the offering. 

The CuamrMan. May I interrupt, Mr. White. I think perhaps the 
responses which you are giving, while they are accurate enough in 
themselves, completely accurate, as a matter of fact, do not cover the 
point which Senator Long probably had in mind. I call attention to 
the opening sentence of the Mineral Leasing Act of 1920. It reads as 
follows: 


Be it enacted— 
and so forth— 


that deposits of coal, phosphate, sodium, oil, oil shale, or gas, and lands containing 
such deposits owned by the United States, including those in national forests, 
but excluding lands acquired under the Act known as the Appalachian Forest 
Act, approved March Ist, 1911 (thirty-sixth statute, p. 961), and those in 
national parks, and in lands withdrawn or reserved for military or naval uses 
or purposes, except as hereinafter provided, shall be subject to disposition in 
the form and manner provided by this Act to citizens of the United States, or to 
any association of such persons, or to any corporation organized under the laws 
of the United States, or of any State or Territory thereof, and in the case cf coal 
oil, oil shale, or gas, to municipalities: * * * 

Then follows a proviso which is not important in this case. 

Now it is under that section that those who have claimed that the 
Mineral Leasing Act applies to the submerged lands assert their prin- 

~ ~ I 
cipal claim. They say that these are lands which belong to the United 
States, even though they are submerged lands, and that they are not 
among the lands which were excluded from the applicability of this 
law. 

Therefore they hold the Secretary of the Interior has the right to 
issue leases on the submerged lands, particularly since the Supreme 
Court has now asserted that the United States has the paramount 
right in the area outside of navigable inland waters from the low water 
mark seaward. That is the controversy, is it not? 

Mr. Wuire. Mr. Chairman, I believe that you were quoting from 
section 17 of the Mineral Leasing Act. 

The Cuamman. No; I was not. I was quoting from section 1. 

Mr. Wurre. That is correct. Section 17 relates specifically to oil 
and gas leases. 

Che CHarrMan. That applies only to known areas. Now my point 
is this, Mr. White: That section 1 established or attempted to establish 
the area under which the Leasing Act would apply. The rest of the 
law, some of it dealing with coal, some of it dealing with oil, some of it 
dealing with phosphate, and so forth, is a matter of detail with respect 
to those subjects. 

Phere are two classifications as to oil: Oil lands which are known to 
be within a producing structure, and oil lands which are not known 
to be within a producing structure, and a different rule is applied to 
these two categories. 
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Mr. Wurre. Yes, Mr. Chairman. That is what I was endeavoring to 
explain. 

The Cuatrman. So in order to explain the answer given by Mr. 
Perlman to the question of Senator Long, you ought to explain why 
the Department of the Interior, or you as Solicitor of the Department 
of the Interior, wrote the opinion that this act, from section 1 of which 
I have now read, does not apply to the submerged lands. That, I think, 
is the issue, is it not? 

Senator Lone. That is right. 

Mr. Wurre. I shall be glad to do that, Mr. Chairman. Perhaps I 
misunderstood the immediate question. 

Senator Lona. As a matter of fact, there are some points I want to 
develop in connection with that anyway. If you would, you might go 
ahead and explain the reasons why you do not think it applies. 

Mr. Wuire. Yes, sir. May I give a brief historical statement with 
respect to this problem ¢ 

The CuarrMan. Since you are going into a historical statement, 
will you not please be seated ? 

Mr. Wuire. Thank you. The chairman has read, accurately, of 
course, from the provisions of section 1 of the Mineral Leasing Act, 
which defines the lands and the mineral deposits which are subject 
to leasing by the Secretary of the Interior under the Mineral Leasing 
Act. Now, that act was originally passed on February 25, 1920. The 
question as to the scope of the statute arose at a fairly early time, 
specifically in 1924. The problem was considered in 1924 by the then 
Attorney General, Mr. Harlan F. Stone, and he reached the conclusion 
that the Mineral Leasing Act was only applicable to the public domain, 
or public lands, an opinion which was later confirmed by Attorney 
General Jackson, who reconsidered the problem in 1941. 

Senator Corvon. Will you indicate what the issues were that gave 
rise to the opinion ¢ 

Mr. Wuirr. Yes, sir. The opinion of 1924 was written because of 
a question which was submitted to the Attorney General by the Presi- 
dent, and by the then Secretary of the Interior, as to whether certain 
oil and gas leases which had been issued by a previous Secretary of 
the Interior on Indian reservation lands had been validly issued, or 
were improperly issued, and the Attorney General, Mr. Stone, con- 
cluded that those leases had been improperly issued for the reason 
that the act applied only to the public domain or public lands—in other 
words, those lands which were available for disposition under the 
public land laws, a category which did not include Indian reservation 
lands. 

Now, the second occasion for the construction of the statute arose 
because the Secretary of the Interior in 1941 wished to issue some 
leases under the Mineral Leasing Act upon lands that had been ac- 
quired by the War Department in connection with its improvement 
program on the Cerritos Channel in California. 

The then Attorney General, Mr. Jackson, confirmed the view which 
Mr. Stone had taken in 1924, that this statute is only applicable to the 
public domain or to public lands which are available for disposition 
under the public land laws, and Mr. Jackson concluded in 1941 that 
this category did not include acquired lands, such as those bought by 
the _ War Department for its rivers and harbors improvement 
work. 
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Now, that was in 1941. As Ithink you will have noted from my brief 
description of the questions involved in the 1924 and 1941 opinions, 
they did not, of course, relate specifically to the question whether the 
Mineral Leasing Act of 1920 is applicable to submerged lands of 
the Continental Shelf, as defined in Senate Joint Resolution 20; but 
they did lay down the general proposition that the statute was appli- 
cable only to the public domain or public lands, these being terms 
which, in Federal statutes relating to the disposition of land, have 
never been construed as applying to lands below the line of ordinary 
high tide at the coast. 

The first time of which I am aware when an official position was 
taken by the executive branch of the Government on the specific 
question whether the Mineral Leasing Act of 1920 is applicable to what 
are defined here as submerged lands of the Continental Shelf was 
in 1946. I exclude previous instances when it was assumed that these 
lands were owned by the coastal States. Secretary of the Interior 
Ickes on February 5, 1946, was appearing before a congressional 
committee which was considering the problem of the submerged coast- 
al lands. 

The question arose as to whether, if the Federal Government should 
succeed in the then pending case of the United States against Cali- 
fornia, the existing Federal law on the subject of the issuance of oil 
and gas leases would apply to the lands within the scope of the favor- 
able Supreme Court decision. Mr. Ickes took the position on that 
occasion that the Mineral Leasing Act would not apply to these 
lands. 

He pointed out that the Mineral Leasing Act contains various pro- 
visions which are unsuitable to the problem that weuld be involved 
in the administration of oil and gas deposits within. the submerged 
jands of the Continental Shelf. 

He also pointed out, as the Solicitor General did a moment ago, 
that the question of the submerged coastal lands was not even con- 
sidered by the Congress at the time when it was passing upon the 
provisions of the Mineral Leasing Act of 1920, and he expressed the 
opinion on that occasion that the Mineral Leasing Act was not ap- 
plicable to submerged lands of the Continental Shelf. Now, that was 
in 1946. 

The next significant step in this historical program occurred in 1947, 
when the Congress enacted a statute having the title of “The Mineral 
Leasing Act for Acquired Lands,” and which had for its specific 
purpose the expansion of the scope of the Mineral Leasing Act of 
1920 so that it would apply generally to Government-owned lands 
in addition to the public domain lands or public lands. 

However, Congress at that time wrote into the Mineral Leasing 
Act for Acquired Lands that although, generally speaking, it ex- 
tended the provisions of the Mineral Leasing Act of 1920 to all Gov- 
ernment-owned lands not theretofore within the scope of the Min- 
eral Leasing Act of 1920 

The Cuarrman. Do you remember the exact citation of that act? 

Mr. Wuire. The act of August 7, 1947, and it is in title 30 of the 
United States Code. I believe that it is in the Statutes at Large, 
volume 61, page 913, and it is in title 30 of the United States Code. 
I have forgotten the number of the first section in the code. 
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The CuHatrman. It is the act of August 7, 1947, which is Public 
Law 382 of the Eightieth Congress, chapter 513, of the first, session, 
being entitled “An act to promote the mining of coal, phosphate, so- 
dium, potassium, oil, oil shale, gas, and sulfur on lands acquired by 
the United States.” Is that the law to which you refer? 

Mr. Wurre. That is the one to which I refer, Senator, and it ex- 
cepted from the provisions of the statute certain -ategories of lands 
to which the Mineral Leasing Act would not be extended, and among 
those classes are tidelands and submerged lands. 

Senator Lone. It specifically excluded them in that act. 

Mr. Wuire. It specifically excluded those categories of land from 
the effect of the Mineral Leasing Act for Acquired Lands. 

Mr. Pertman. May I interrupt there? 1 have a reference to it 
here. It is the act of August the 7th, 1947, 61 Statutes 613. This is 
a brief reference to it which says this: This measure, known as the 
Mineral Leasing Act for Acquired Lands, authorizes the Secretary 
of the Interior to lease, with certain exceptions, “all lands heretofore 
or hereafter acquired by the United States to which the mineral leas- 
ing laws have not been extended, * * *.” 

It is expressly provided, howev er, “That nothing in this act is in- 
tended, or shall be construed, to apply to or in any manner affect 
any mineral rights * * * nor minerals that are or may be in an 
tidelands; or submerged lands; * * * or in lands underlying a 
3-mile zone or belt, or the Continental Shelf, * * *.” There are 
stars in there to indicate that some matter has been left out. 

The Cuarman. I want to get this thing clear on the record. What 
was that section from which you just now read, Mr. Perlman? 

Mr. Pertman. It is in the first main section of the act, Senator. 

The Caarrman. That is section 2, which reads: 

As used in this Act “United States” includes Alaska. “Acquired lands” or 
“lands acquired by the United States” include all lands heretofore or hereafter 
acquired by the United States to which the mineral leasing laws have not been 
extended, including such lands acquired under the provisions of the Act of 
March 1, 1911 (36 Stat. 961, 16 U. S. C., sec. 552). “Secretary” means the Secre- 
tary of the Interior. ‘Mineral leasing laws” shall mean “the Act of October 20, 
1914 (38 Stat. 741, 48 U. S. C., see. 482) ; the Act of February 25, 1920 (41 Stat. 
437, 30 U. 8. C., sec. 181) ; the Act of April 17, 1926 (44 Stat. 301, 30 U. S. C., see 
271) ; the Act of February 7, 1927 (44 Stat. 1057, 30 U. S. C., sec. 281), and all 
Acts heretofore or hereafter enacted which are amendatory of or supplementary 
to any of the foregoing Acts.” “Lease” includes “prospecting permit” unless 
the context otherwise requires. 

Now, that is section 2. Section 3, however, contains the language 
to which you point: 

That nothing in this Act is intended, or shall be construed, to apply to or in 
any manner affect any mineral rights, exploration permits, leases, or convey- 
ances nor minerals that are or may be in any tidelands or submerged lands; 
or in lands underlying the three-mile zone or belt involved in the case of the 
United States of America against the State of California now pending on applics 
tion for rehearing in the Supreme Court of the United States; or in lands under- 
lying such three-mile zone or belt, or the Continuental Shelf, adjacent or littoral 
to any part of the land within the jurisdiction of the United States of America. 

The law, however, contains section 9, and I read this because I 
would like to lay the whole record on the table as we go along. 

Senator Mmurkry. Mr. Chairman, I think it is perfectly obvious 
to the chairman that an exception might have resulted for procedural 
purposes to accommodate the lawsuit, but it might also have been 
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another congressional affirmation that the Government had no claim 
to those minerals. 

The CuHarrmMan. That might be true if it were not for section 9. 

Senator Mrmu1k1n. It would be interesting to know what the report 
had to say on that. 

The Cnamman. If it were not for section 9, which is also a part of 
this law, and which is involved in litigation now pending in the 
courts. Section 9 reads as follows: 

Nothing in this Act shall affect any rights acquired by any lessee of lands 
subject to this Act under the law as it existed prior to the effective date of this 
Act, and such rights shall be governed by the law in effect at the time of their 
acquisition; but any person qualified to hold a lease who, on the date of this 
Act, had pending an application for an oil and gas lease for any land subject 
to this Act which on the date the application was filed was not situated within 
the known geologic structure of a producing oil or gas field, shall have a prefer- 
ence right over others to a lease of such lands without competitive bidding. 
Any person holding a lease on lands subject hereto, which lease was issued prior 
to the effective date of this Act, shall be entitled to exchange such lease for a 
new lease issued under the provisions of this Act, at any time prior to the expir- 
tion of such existing lease. 

Now the argument is made under that section that since this act was 
approved August 7, 1947, and since section I of the Leasing Act appl es 
to all lands owned by the United States, that applicants who fi'ed 
under the Mineral Leasing Act prior to the 7th of August 1947 are 
protected by this section. 

Now the Solicitor of the Department of the Interior, in filing the 
opinion which was approved by the Attorney General, based his con- 
tention that the Leasing Act did not apply, as I recall it, primarily 
upon the fact that the phrase “the public domain” was.used in the 
title of the act of 1920. 

Mr. Wnuire. That was the basis primarily for the Attorney Gen- 
eral’s construction of the Mineral Leasing Act in the opinions of 1924 
and 1941. When I considered the problem in 1947, I based my opinion 
largely upon the constructions by the Attorneys General, rendered 
in the two opinions which I mentioned a moment. ago, and upon the 
action of the Congress in specifically excluding from the scope of the 
Mineral Leasing Act for Acquired Lands both tidelands and sub- 
merged lands. 

Senator Lone. Now here is the question I wanted to get to, if the 
chairman has made the record sufficiently clear at this point. If a 
person filed for a lease on a geologic structure that is not known as a 
producing structure, upon what terms would he acquire that lease? 

Mr. Wurre. Insofar as wildcat territory is concerned, the leases are 
issued noncompetitively under the Mineral Leasing Act to the quali- 
fied person who first files an application, and the lease carries a royalty 
rate of 121% percent. 

Senator Lone. What rental payments would have to be made? 

Mr. Wnuirrr. The rental payments are at the rate of 50 cents an 
acre for the first year, and 25 cents an acre for other years, except that 
the lessee is excused from paying rental for the second and third lease 
years, 

The lease is issued for a period of 5 years, and it is subject to an 
additional 5-year extension if, at the expiration of the primary term, 
the land is not then within the known geological structure of a pro- 
ducing oil or gas field. 
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Senator Lone. Since the passage of that act, of course the explora- 
tion of oil has developed as a science and it is more easily possible to 
find where oil is likely to be, particularly by seismogr aphic methods. 

I am sure you are familiar with the fact that’ in these tidelands, I think 
the average in Louisiana and Texas runs somewhere around $20 an 
acre for bids even in undeveloped structures. 

Mr. Wurre. I understand that very sizable sums were collected by 
Louisiana and Texas in the form of bonuses or rental payments in lieu 
of drilling. 

Senator Lone. Those persons who would apply on those areas, for 
example on a seismographic structure, in applying for a Federal lease 
if the Federal Leasing Act were held to apply, would be entitled to 
go and dispossess someone who had paid $20 an acre under a State 
lease, by the payment of 50 cents an acre under a Federal lease in some 
cases ¢ 

Mr. Wurre. If the Mineral Leasing Act applied to these lands, the 
leases would be issued on the basis that I mentioned a moment ago as 
to those areas which are not within the known geological structure of a 
producing field. 

Senator Lone. To apply that to a specific situation, let us assume 
that someone upon a State invitation to bid had sent a seismograph 
crew into the tideland areas, particularly in the offshore areas, and had 
discovered a very excellent prospect, and he had asked for the oppor- 
tunity to bid under a State law, and had bid, let us say, $20 an acre, 
assuming that he had found a worthy structure. 

Now after he had acquired that structure and gone to the expense of 
seismographing and exploring it, but before he had produced oil from 
it or commenced actual drilling, it would still be possible for a person 
applying for Federal lease, if the Federal Leasing Act were held to 
apply, to displace this person by a bid of 50 cents an acre for a lease, 
where the person under the State lease had paid $20 an acre, w ould 
it not? 

Mr. Wuirrr. That is right. The Department would issue a lease, if 
the Mineral Leasing Act applied, to the qualified person who filed the 
first application, and no bonus payment of any sort would be required, 
and the rental payments would be in the sums which I mentioned a 
moment ago, 50 cents an acre for the first year. 

Senator Miurgr. Mr. Chairman, it might be clarifying if it were 
said that the seismograph reduces the risk but does not eliminate it. 
In other words, the seismograph structure is not necessarily a produc- 
ing structure. 

Senator Lone. That is right. 

Mr. Wuirte. That is right, Senator. The producing structures are 
those from which oil is ‘actually being produced, and the limits of 
the structure are defined by the U nited States Geological Survey 
under a delegation of authority from the Secretary of the Interior. 

Senator Lone. I thank you very much. You have been most helpful 
at this point. I would like to discuss it with you later. 

Seantor Mri1K1n. Seismographs have helped the United States 
Geological Survey in making better definition of the structure, but 

it has not eliminated possible error in that field. 

Mr. Wurre. That is very true, Senator. 

Senator Lone. Mr. Perlman, I would like to ask you this further 
question. There has never been any real controversy, particularly in 
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the Louisiana and Texas cases, as to the right of the Federal Govern- 
ment in terms of navigation, national defense, or regulation of inter- 
state and foreign commerce. The States have never contested that 
point, have they ¢ 

Mr. Pertman. No, sir. 

Senator Lona. The sole contest on the part of the States has not 
been on the question of granting Federal authority to regulate com- 
merce and the Federal war powers and incidental powers thereto. 

The States contend that that would still not carry with it the actual 
ownership or title to any oil or resources on the Continental Shelf or 
off the shores of the States, is that about their position ¢ 

Mr. Pertman. That was their position, Senator. 

Senator Lone. That was the position they urged ? 

Mr. Pertman. That is the position they urged. The Supreme 
Court, however, has decided that the paramount power and the full 
dominion belongs to the Federal Government, and they have ordered 
Texas and Louisiana to account to the Federal Government for all 
revenues received from June the 5th, 1950, the date of their decision 
in both of those cases, and, in the case of California, we have a stipu- 
lation that has been renewed annually that provides for an account- 
ing from June 23, 1947, the date of the decision in that case. 

Senator Lone. Of course, Mr. Justice Frankfurter’s dissent in the 
California case—and his views were the same in the subsequent 
cases—did indicate that in his opinion the title question was com- 
pletely separable from the rights of the Federal Government in regu- 
lation of commerce, war powers, and things of that sort. 

Mr. Pertman. Mr. Justice Frankfurter dissented in the California 
vase. He, I believe, dissented in the Texas case. In the Louisiana 
case I do not think he dissented. 

Senator Lone. He said that his opinions were expressed in the Texas 
dissent, as I recall it. 

Mr. Pertman. He dissented in the California decision which was 
made in 1947, and he did not see any difference between the situation 
that affected Louisiana and the situation that affected California. 
He did not see any difference between those two situations. 

Of course, as you know, some of the members of the Court felt that 
there was a difference so far as Texas was concerned that did not apply 
in the case of Louisiana. 

Senator Lone. Now as I understand it, in those decrees that were 
submitted, your decree that you offered to the Court stated that the 


Federal Government had paramount right, and I believe full dominion 
over. 


Mr. Pertman. That is right. 


: Senator Lone. And it also said, “and title to these properties,” as 
recall. 


Mr. Pertman. No, sir. Maybe I could straighten you out on that, 
Senator. The California case had been decided just before I came into 
office in 1947, and I had to draft a decree in that case; while the Court 
decided it in June, they provided that the Government should submit 
a decree in September, and we did submit a decree. 

We had the word “proprietorship” in the decree that we submitted. 
The Supreme Court signed the decree as submitted, taking out the 
single word “proprietorship.” We did not repeat that word in the 
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decrees that we submitted in Texas and Louisiana cases, and those 
decrees were signed exactly as we submitted them except for the change 
in the date for accounting. 

Senator Lone. Do you place any significance at all upon the 
Supreme Court striking the word “proprietorship /” 

Mr. Pertman. I tried to explain it before at length. We have 
claimed ownership in all of the suits that we filed, in all of the papers 
that we filed. We have claimed technical ownership. The Supreme 
Court, however, in handing down its opinions and in these decrees, 
has confined itself to finding that paramount power and full dominion 
is in the Federal Government. 

In the Texas and Louisiana cases you will notice that the opinion 
written by Mr. Justice Douglas, for the majority of the Court, de- 
scribed the rights of the United States as something that resulted 
from a coalescence of title and sovereign power. 

He said they all coalesced into the paramount rights, and in Justice 
Black’s opinion, when he used the words “paramount power,” I think 
he made it clear that it was a title that was above and beyond the ordi- 
nary title such as we know in dealing with real estate, with fast land 
titles. It was something superior to ordinary ownership. It was 
acquired by reason of the national external sovereignty. 

The Cuarmman. In other words, was it not a fact that the rights 
in the marginal sea in this area seaward of low water in the area 
within the 3 mile belt and without the 3-mile belt had been held to be 
derived from international law, the law of nations rather than from 
the common law. 

Mr. Pertman. That is right. 

The CHarrman. In other words, was it not the position of the 
Supreme Court that this paramount right which it asserted was an 
attribute of the sovereignty not of the specific States of the United 
States but of the sovereignty of the United States under the Constitu- 
tion. 

Mr. Pertman. Senator, they went further than that. They said 
the States had no such title. In the California case there was an 
express finding—— 

Senator Lone. Said they had no title. 

Mr. Pertman. They had no title, and that finding, of course, applies 
in the case of the other States. They found the States had no title, 
whatever title there was, and certainly all the paramount right and 
the full dominion that they described are in the United States and 
not in any sovereign State. 

The Cuatrman. So that there are really two issues involved in this 
controversy. One issue, so far as the quitclaim bills of the past and 
of the present are concerned, is whether the Congress of the United 
States shail surrender its Federal sovereignty, a power and a dominion 
which it has acquired under the laws of nations as an attribute of 
its own sovereignty. Or whether the Congress shall protect the right 
which the Federal Government now has, and always had, while that 
controversy is being fought out as to what Congress may wish to do— 
whether we should in the public interest pass an interim bill, the pur- 
pose of which is to permit continued operation and production and 
exploration in this area. 

Mr. Pertman. That is right, Senator. I want to make it clear 
because the Senator from Louisiana is interested in that subject mat- 
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ter, that the paramount rights and the full dominion, which the 
Supreme Court found are vested in the United States, are of such 
a character as to make it clear, at least to us on the Government side 
who have worked on these cases in the Supreme Court, that the title, 
or the rights, or whatever you want to call it, are of such a character 
that they were not contemplated either by the language or the intent 
of the Mineral Leasing Act. 

That act deals with public lands, with lands held for disposition. 
I do not think that the rights of United States, whatever its rights 
are, the paramount rights in the marginal sea or in all of the sea, 
seaward of the low-water mark, are of such a character that the 
Federal Government can dispose of them, and certainly they are not 
of the character that are involved in the lands that were dealt with 
by the Mineral Leasing Act. 

Senator Corpon. Do I understand you to say, Mr. Perlman, that 
the Federal Government, in your opinion, cannot dispose of those 
lands? 

Mr. Peritman. I think it is very doubtful, Senator Cordon. 

Senator Corvon. What power is there above that paramount power 
of the sovereignty of the Federal Government that would deny it? 

Mr. PertmMan. The Federal Government holds its power over this 
area, as the Supreme Court has stated, by reason of its relationship 
to other sovereign nations in the family of nations. It can do a lot 
of things in that area, but it is somewhat doubtful, Senator, in fact 
itis highly doubtful, whether the United States Government can divest 
itself of something that the Supreme Court has held it holds by reason 
of national external sovereignty. There is that question in it. 

Senator SmarHers. May I ask a question there? Would you say 
that the Congress can divest itself of that property ? 

Mr. Pertman. I would doubt it, Senator. I say that is a question 
that the Supreme Court has not passed on, and I certainly do not want 
to pass on it here now, but I do think that if you read those opinions, 
the three opinions in the California, Texas, and Louisiana cases, you 
will have some doubt as to how completely the Congress may divest 
itself of an attribute of national external sovereignty. 

Senator Smaruers. In other words, there is a situation then, you 
are saying the Federal Government, neither the executive branch nor 
the Congress, the legislative branch, has the power to divest itself of 
a piece of property, we will say. 

Mr. Pertman. We go back to what Senator Long was asking me a 
little while ago. You say divest itself of a piece of property. The 
Constitution gives the Congress the right to dispose of public prop- 
erty, but the Supreme Court has been very careful in all of its opinions 
to say that we have paramount power and we have full dominion, and 
has been very careful, at the same time, to eliminate from these de- 
crees and from its opinions a flat declaration as to where title is as we 
know it with respect to ordinary real-estate holdings, if title as we 
know it with respect to fast lands may be acquired in the bed of the 
ocean. 

Senator Lona. Here is a question I wanted to reach. You have 
stated that the Supreme Court has said that the States do not have 
title. That is correct, and they have, so far as I know, in the Cali- 
fornia, Texas, and Louisiana cases. The Supreme Court has, as you 

said, been careful about one thing, not saying the States had any 
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rights whatsoever. Nevertheless the Court has not completely closed 
that issue in the Court’s opinion. 

For example, in the Texas case the Court, as I recall, used the 
language that it declined to pass on what rights a State could have by 
extending its borders as against individuals other than the Federal 
Government. In orther words, it did not close that question one way 
or the other. It tended to leave it open, did it not? 

Mr. Pertman. No, sir. Senator, your question involves another 
problem entirely. The question as to State boundaries and as to 
whether a State has the right by unilateral action to extend its own 
boundaries is involved there. , 

We were confronted with it when we went to the Supreme Court, for 
instance, in the California case. California had always claimed a 
State boundary of 3 land miles, 3 English miles, I believe, not nautical 
miles. 

The Supreme Court accepted that boundary as the boundary of 
California, but that boundary is a boundary for certain State pur- 
poses, a boundary within which a State may exercise its police powers. 
Crimes that are committed within that boundary are tried in the courts 
of California, and California can regulate certain State matters within 
that boundary of 3 miles. But, holding that that was the boundary 
of California, at the same time the Supreme Court held that the para- 
mount power and full dominion over the submerged lands of the 
sea starting from the low-water mark were in the Federal Govern- 
ment and not in the State Government. 

We were confronted with these acts of Louisiana, Senator, that ex- 
tended its boundary, I think—the last time—27 miles out into the 
Gulf. We considered what had happened in California, the insistence 
on that boundary. 

We determined to suggest to the Supreme Court that it should 
not pass on the validity of Louisiana’s unilateral action in extending 
its boundary. We asked them not to pass on like statutes that had 
been passed in Texas, the last one of which undertook to extend the 
boundaries of the State of Texas to the Continental Shelf. We told 
them that in our opinion it was not necessary to pass on the validity 
of that legislation in order to determine where the paramount rights 
were in the bed of the sea. 

The Supreme Court did adopt that view, and that is what it said in 
those opinions. It did not pass on it because Senator, it is clear from 
what they did in California, and what they did in those other two 
cases, that boundary is one thing and paramount power or ownership 
or title, whatever you want to call it, is something else. 

A State may on fast land have a boundry, but it does not own 
the lands within that boundary, unless it acquired them in some par- 
ticular manner, and here while your boundary—we do not see any 
necessity for challenging its validity at the moment—may go out 
27 miles in the Gulf, you ‘lo not have the paramount power or dominion 
over the beds of the sea within that boundary. You may acquire cer- 
tain police powers by extending your boundaries. The Federal Gov- 
ernment, so far as I know, has no reason to challenge or interfere 
with that, and it may be important to the State. 

Senator Lona. Of course the President declared that the United 
States claims 45 miles out now, did he not, or something to that effect ? 
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Mr. Pertman. No, sir. He claimed, I believe, the right to extract 
resources. 

Senator Lone. How far out would that be? 

Mr. Pertman. To the Continental Shelf. That was the proclama- 
tion in 1945. But, Senator, I think you will find that the Government 
has been careful not to claim a boundary farther out than 3 miles. 
Texas has claimed a boundary of 3 leagues, which is 1014 miles. We 
have no reason to object to that boundary so long as it does not inter- 
fere with our paramount rights from the low-water mark, although 
Texas itself undertook and has been undertaking lately to protest 
against a similar claim by Mexico. They think Mexico ought to be 
held to a 3-mile limit in order that they may proceed to take fish out 
of waters that are within 1014 miles of Mexico. 

The Cuarmman. How about the boundary between Texas and 
Louisiana in the submerged lands on the Continantal Shelf? 

Mr. Prertman. Between Texas and Louisiana? Well, I haven’t 
heard any question raised about that yet. It undoubtedly will be 
sometime or another. 

Senator Lone. That will be a completely different argument, I be- 
lieve. What, if any, interpretation do you place on the Supreme Court 
striking the words “of proprietorship” ¢ 

In other words, according to Mr. Justice Frankfurter, here the pro- 
posed decree in the California case would have said— 

The United States of America is now and has been at all times, pertinent 
hereto possessed of paramount rights of proprietorship in and full dominion and 
power over the lands, mineral and other things underlying the Pacific Ocean. 

What significance do you place upon the words “of proprietorship” 
being stricken after the sts “rights” ? 

Mr. Pertman. I thought I had explained that at length before. I 
think the Supreme Court has been careful. They eliminated that word 
because all of their opinions have been consistent. 

According to their determinations, what we own there, what we 
have there, what rights are vested in the Federal Government, are 
an incident of national external sovereignty, acquired by reason of 
comity in the family of nations. 

The Cuarrman. Mr. Perlman, is it not a fact that in the proclama- 
tion of the President which asserted the rights in the Continental 
Shelf, care was observed in the advice of the State Department not to 
use the word “proprietorship,” and that in that proclamation the 
assertions were only to the paramount right which the Supreme Court 
has recognized ? 

Mr. PertmMan. I do not know what the State Department advised. 
I was not here. 

The CHarrMan. Well, that is my recollection. There was no asser- 
tion of ownership in that proclamation. 

Mr. Pertman. We have been careful in all the investigations that 
the Justice Department has made on the subject, and we find that the 
State Department has been careful, not to assert any boundary rights 
exceeding 3 miles. , 

We think, by reason of the understanding between the nations in- 
terested, that 5 miles is to be recognized as a boundary, and they are 
3 nautical miles. We think that California is entitled to 3 nautical 
miles as a boundary, although it only claimed 3 land miles. 
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There is a difference there, but its boundary—and this is the thing 
that I would like to emphasize to the Senator—is one thing. The 
ownership or the title or paramount power is something else, and 
that was a reason why we did not question in this litigation in the 
Supreme Court the right of Louisiana to extend its boundary, because 
that, to our way of thinking, had nothing to do with the paramount 

ywer or ownership, or whatever you want to call it, of the mineral 
rights in that area. 

Senator Lone. Might I ask you this. What has been your experi- 
ence under the California stipulation following the California de- 
cision ¢ 

As I understand it, following that decree a stipulation was entered 
into by the United States Government and the State of California 
under which the oil companies holding State leases would continue 
to operate. Have you had satisfactory experience under that 
agreement ? 

Mr. Pertman. I have not had any real differences of opinion with 
California that have not been adjusted. We have two stipulations 
with California, Senator. One of them was the operating stipula- 
tion under which it was agreed that California would continue in the 
future as it had in the past, and all of the revenues that were collected 
were to be earmarked in a special fund to abide by the final decision 
of the Supreme Court, and the distribution made according to any 
action of the Congress. 

I just want to explain those two stipulations. One is the operat- 
ing stipulation ; the other one is a stipulation we entered into with the 
State of California in which the Federal Government and the State 
agreed that landward of certain lines set out in that stipulation the 
Federal Government was making and would make no claim, and that 
was done in certain areas so that operations could continue in those 
areas without any cloud on them or without any question as to 
regulation and the disposition of the revenues. 

‘he CuarrMan. I want the record to show that so far as the chair- 
man ig concerned, he does not recognize the lines drawn in that stipu- 
lation as binding upon this committee or as decisive of the question 
which is before the master as to what the real boundary of inland 
navigable waters might be. 

Mr. Pertman. That is made clear in the stipulation. 

Senator Lone. I understand that. 

Mr. Pertman. That is just done to make sure we would not claim 
anything landward of that. 

Senator Lone. Would you have any objection to the same approach 
as far as the States of Louisiana and Texas are concerned? In other 
words, that type of stipulation, an operating agreement, possibly, in 
lieu of this type of legislation ? 

Mr. PertMan. Senator, I do not think any such stipulation is needed 
in the case of Texas. There are very difficult problems in California 
by reason of the sinuosity of the coast and the existence of channels 
and the like which give rise to question as to whether it is open sea or 
whether it is inland water. Those things have to be judicially deter- 
mined. 

In the case of Texas, the shore line is such that we do not think any 
stipulation is needed. There is only one well, I believe, one oil well 
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that is operating in the area that is seaward of the low-water mark, 
so that there is no need for any stipulation there. 

With respect to Louisiana, we have had a line worked out on a 
map, and we have been advising, I think the Interior Department has 
been advising, oil companies who ask for information whether their 
operations are seaward of what we think the low-water mark is or 
landward of it. In cases where the Interior Department finds them 
landward of the line, they advise the lessees that the Federal Govern- 
ment has no claim and will make no claim, and seaward of it they ad- 
vise them that it is within the territory claimed by the United States. 

We do not think any stipulation is necessary in the case of Louisiana. 
We think we have worked it out. That line will be, if Louisiana de- 
sires to have it done, passed upon by the Court anyhow, but I certainly 
do not, if I can help it, want to get into the situation that I have been 
in with respect to the State of California, because after the decision in 
that case, after the stipulations we entered into, we filed a petition 
in the Supreme Court asking the Supreme Court to determine the 
status of three segments of the coast. They were the segments that 
are really involved in this controversy. They were the segments from 
which oil is being produced, and the only segments from which oil 
is being produced. 

We asked the Court to determine where our rights began and where 
the rights of the States ended, and it has been lying in Court ever 
since. The Supreme Court referred it to one master and then a sec- 
ond master, and the State of California has been plying that master 
with documents this high [indicating] every 6 months or more, and 
months and years go by and there is no determination. 

Congressman Doyle is here on a matter that he has a vital interest 
in, and one in respect to which I sympathize with him, in his effort 
to get it determined, but California could have had it determined long 
ago if it had cooperated to get the Court to fix that line. You would 
then know where you are today. 

It is not our fault, but I do not want any more such stipulations, if 
I can help it. 

Senator Lone. Is it your opinion that this act would have to be 
passed in its entirety? For example, there is one proposal here that 
would more or less recognize State leases. Then there are other pro- 
posals that would permit the Secretary to lease. Do you have any 
objection to the provision which would confirm State leases standing 
alone, that is that particular provision in itself, without relation to 
the rest of this bill ? 

Mr. Pertman. I do not quite understand, Senator. 

Senator Lone. Section 1 of this bill sets up a procedure whereby the 
existing State leases would be confirmed. Then another section sets 
up standards by which the Secretary would lease on the Continental 
Shelf. 

Do you have any objection to confirming the State leases standing 
alone without regard to further leasing by the Secretary of the 
Interior? 7 

Mr. Pertman, Well, I would, Senator, because I do not think that 
the Senate of the United States or the House of Representatives 
should pass legislation, the sole purpose of which is to confirm leases 
made by the States, and leave the matter there. 
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The need for this legislation does not arise, so far as the public is 
concerned, from the necessity for confirming or ratifying anybody's 
leases. It arises from the necessity of having additional exploration 
and development, and more important than anything in that bill is 
the authority given to the Secretary of the Interior to manage the 
Federal properties and to see that it is done with all expedition on 
account of the present national emergency. ; é' 

Senator Lone. Of course the need as I understand it is the need for 
additional oil production that could be produced in those areas. _ 

Now it is my impression that most of the better prospects, particu- 
larly those near shore that could be most economically produced, are 
already under lease by the States of California, Louisiana, and Texas. 

Mr. Pertman. You asked me about Texas. I do happen to know 
there is only one single well there, and that well is one of, I think, 
five that tap the same pool. It happens that one well, I think a bal- 
ancing well, was put on in the pool that is already tapped onshore, as 
to which wells, the other four, the Federal Government has no in- 
terest or claim. 

Therefore, while Texas has issued a number of leases, leases that 
were issued after the decision in the California case, there has been 
no production there. 

Senator Lone. Of course Louisiana has a great number of leases. 

Mr. Pertman. Louisiana has a great number of leases, and, of 
course, some of them were issued before the date of the California 
decision, and many of them have been issued since. 

How much exploration or development has been made under the 
recent leases I just do not happen to know. Maybe the Interior De- 
partment might know, but I think the purpose of this legislation is 
to meet the request or demand, or however you want to put it, arising 
from the necessity of allowing the lessees to proceed with both explo- 
ration and development, which they have been unable to do because 
of the uncertainties created by the litigation, and now by the legisla- 
tion, or the failure of the passage of legislation. 

Senator Lone. Of course you could not expect these people holding 
State leases to proceed to develop these leases with the present legal 
difficulties that they are confronted with at this time, could you? 

As a matter of fact, I believe that there is an order by the Secretary 
of the Interior that would prohibit them at the present time for the 
most part from proceeding to develop those leases or to drill further 
wells. 

Mr. Pertman. There is an order of the Court, a decree granting an 
injunction, and the injunction has been in effect since June 5, or 

‘rather since December 11, 1950. The decision was June 5, 1950, 
and the decree was signed on December 11, but the Secretary of the 
Interior and all of us who have been handling this litigation and this 
problem have carefully avoided interfering with continued produc- 
tion. 

We know that if you stop production of existing wells, you just ruin 
them, and we do not want to bring that situation about, so we have al- 
lowed the production to continue despite the injunction that we have 
from the Supreme Court of the United States. 

This legislation will resolve that difficulty, at least temporarily, will 
enable the lessees to continue, and will enable the Secretary to issue 
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new leases where applications are made, if exploration results in a 
request for it. 

Senator Lone. Of course the explanation of this bill went along the 
line that there is nothing really controversial in here. I see certain 
things that the States would expect to object about. 

Of course I do not believe any State could reasonably object to its 
own leases granted under the authority of the State being ratified, 
no matter what the outcome of litigation might be. 

It is proposed here, with the more or less concurrence of the United 
States Government or the Department of Justice as a part of this 
bill to ratify those leases. I just wondered if the Department objected 
to that being ratified in itself. 

Now if the purpose is to get the oil, I was advised by a representative 
of one oil company to the effect that on one particular dome where they 
had production, they could probably double or treble their production, 
and would like to, if they were permitted, to go ahead and do it, and 
they could feel free that the cost of exploring it would be protected, at 
least if they found further oil in there that they would have that 
protection, and if our purpose is to get oil for the emergency, it seems 
to me there is one provision we Ww ould at least agree is not controversial. 

I was trying to narrow the issues as to what point we might have a 
controversy over, but you would object to any provision along that 
line unless it included a proposal giving the Secretary the right to 
lease other areas. 

Mr. Pertman. Yes, Senator. I think that what you would do if 
you narrowed it down to a ratification, is that you would make the 
status of the lessees permanent. You would do that no matter who 
exerted paramount authority in the future, the Federal Government 
or the State. 

You would take the lessees and make their status permanent, and 
just leave everything else where it is, which would not resolve any- 
thing so far as the Federal Government is concerned. 

In fact, the Federal Government would be in a worse position than 
it has been in heretofore. You know, when you just look at this 
situation that has arisen, the States went into these areas, and it has 
not been so very long ago, say subsequent to 1920, thinking they had 
rights there, and they have benefited by it over the years. Now, it 
has been determined that those rights belong to the United States. 
What the Secretary of the Interior could insist on doing, what the 
Attorney General could have insisted on doing with the situation 
when it was found that the Federal Government had paramount 
power, is that the Federal Government refuse to recognize any State 
lessees, but go in there and readvertise all of the areas from the low- 
water mark, 

The Cuarman. But that was not done, Mr. Solicitor, and it is not 
contemplated. 

Mr. Pertman. It was not contemplated certainly prior to 1947, but 
since 1947 there were leases made by Louisiana and by Texas—I do 
not think California made any without the approval of the Federal 
Government since that time. The Secretary of the Interior could 
take the position that they should be readvertised because they were 
made in full knowledge of that which the Supreme Court had held 
with respect to the State of California. 
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oe Now that is not being done. It is not being done in an effort in 
this situation to bring about an adjustment of the controversy. One 
ihe of the things that we hoped would happen, for instance, in the bill 
7 that we introduced—I withdraw the word “introduced” because Sen- 
. ator Malone objects to that, but we submitted it and it was introduced 
ms 4 in the Senate as S. 923—was to suggest that there be no distribution 
ed, of revenues as between the Federal Government and the State, and 
that that whole matter be left to some other bill in which the Congress, 
bed q with the controversy over leasing and management out of the way, 
his 9 could determine what should be done with revenues. 
ed In this bill, that is not being followed. I think it was suggested 
. that some of the States were afraid that they would not get any 
oe revenues if it should be left to some future bill, so this bill provides 
ey that the States should be given 3714 percent of all of the revenues, 
— which amount is the amount that is provided under the Mineral 


nd ; Leasing Act. 





at z Senator Lone. The Mineral Leasing Act provides that with regard 
aa 4 to Federal lands located within a State, that the State would receive 
_ i 371% percent, I take it, of the revenue produced or the royalties that 
al. ' would flow from this production within that State. 
oe ; Mr. PertmMan. Yes, so it has been provided here that within the 
rat 3-mile limit 83714 percent would be distributed to the States. 

o The CuHatrMan. Senator, would you be good enough to suspend a 
: 4 moment until we can see whether we can accommodate Lieutenant Gov- 
a : ernor Knight of California. Mr. Mattoon, how much time will that 
= ; require ? ' 
vn a Mr. Matroon. One minute. 
| 3 The Cuatrman. Proceed, Mr. Mattoon. 

: Mr. Evererr W. Marroon (Assistant Attorney General, State of 
nd ‘ California). I am not going to take this opportunity to reply to 
y- g what the Solicitor General has said at this time, but I would like this 

z opportunity at a later time, and [ think it will be quite illuminating. 
= : Mr. Chairman and other distinguished Senators of this committee, 
_ 4 as you know, our Governor in California—I suppose some of you know 
- Z at least—is quite ill. He is in the hospital, has been for some time, 
ad s and still is. 
it i The Cuatrman. [I am sorry to know that. 
wi g Mr. Mattoon. He is unable to be present. However, we are very 
he 3 fortunate in having the Lieutenant Governor of our State here in 
on ¥ Washington, and he regrets the necessity for returning to California 
nt ‘ this afternoon, and so I thought it would be very pleasant and prob- 
te 4 ably appreciated by the members of this distinguished committee if 
wide ; his presence were made known and he were introduced to you at this 

* time. So I take great pleasure in presenting to you the Lieutenant 
m 3 Governor of the State of California, who is also the presiding officer 

* of our State senate and also a member of the lands commission, the 
ut 3 State Lands Commission of California, of which there are three 
lo members, The Honorable Goodwin J. Knight. 
al : The CuHarrman. Governor Knight, the committee is very happy 
ld indeed to greet you. Since you are the presiding officer of the State 
id 5 senate, you know from personal acquaintanceship the difficulties of 


legislation. Do you care to add anything to our record, sir, at this 
time ¢ 
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STATEMENT OF GOODWIN J. KNIGHT, LIEUTENANT GOVERNOR, 
STATE OF CALIFORNIA 


Mr. Knicntr. Nothing, Mr. Chairman, except to say that I am de- 
lighted to be here, and that the technical and the administrative 
problems which we experience in California in the administration of 
the State lands will be presented later to this committee by Col. 
Rufus Putnam. 

I have enjoyed immensely being here and meeting all the dis- 
tinguished members of the committee, and I assure you, sir, that I 
am “quite familiar with the problems with which you are confronted. 
The only difference is the cast of characters. 

The CuHarrman. We are very glad indeed to have had you present, 
sir. 

If there is no objection, the committee will now recess until 2:30 
this afternoon. 

(Whereupon at 12:45 p. m. the hearing was recessed to reconvene 
at 2:30 p. m. this same day.) 


AFTERNOON SESSION 


The CuammMan. The committee will come to order. It is my under- 
standing, Senator Long, that you concluded your questioning of the 
witness this morning. 

Senator Lone. I would like to ask him just one more question. 

The Cuarrman. You may proceed, 


STATEMENT OF HON. PHILIP P. PERLMAN—Resumed 


Senator Lone. Mr. Perlman, this is supposed to be an interim bill. 
It is offered as an interim bill, and I take it the theory would be that 
this is to bridge over the gap until Congress finally disposes of this 
question. 

Would there be any objection insofar as you know to writing a 
definite limitation as to the period of time this bill would continue 
in effect, for example, to limit the leasing authority to a period of 
2 years, or 3 years, until Congress acted on 1 this subject ? 

Mr. Pertman. Senator, I think the views of the Interior Depart- 
ment would be more valuable on that than mine. 

Senator Lone. Of course I can ask them for their views. But I 
am asking you for yours. 

Mr. Pertman. I would be opposed to it, because I think that if the 
Secretary of the Interior is given authority to make leases, he ought 
to be able to make them for, I think the usual term is, 5 years ; and 
thereafter, in accordance with the usual custom, they allow the opera- 
tions in effect to continue. 

I would not know why it would be necessary to limit the period of 
leasing, as you have suggested. The Government has not made any 
objection to the term of the leases issued by Louisiana or Texas, and 
as to the operations under those leases. And if they are to be ratified 
and carried on under Federal management, it would be hard to under- 
stand why the Federal Government, which the Court has found has 
paramount authority here, should be limited, when there has been no 
limitation put in the past, even in the California decision, on the 
length of leases entered into by the States. 
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Senator Lone. You mentioned that you had a map available on 
what you regarded as being the line between inland and outside waters 
insofar as the Department was concerned. You would have no ob- 
jection to making that available to the committee, would you? 

Mr. Pertman. No, sir. 

The Cuamman. That material is already before the committee. 

Mr. Pertman. I do not think so, Senator. 

The CuarrMan. We have a map here showing the precise line set 
down in the stipulation, I think. 

Mr. Pertman. This is not a stipulation. 

The Cuarrman. I beg your pardon. 

Mr. Pertman. The Senator refers to a map which we have, and 
which the Interior Department is using to determine whether leases 
are inside or outside of the areas claimed by the United States. I did 
want to tell you—I did not before; I neglected to—when you 
asked me about Louisiana with reference to the existing situation, that 
I had told your Attorney General, who came to see me one afternoon 
and we had a conference about the situation, that we had a map and 
I showed him the map. I promised to send him a copy of it. 

The CuarrMan. Let us have a copy for the committee. 

Mr. Pertman. I just want to tell him this, that I wrote him within 
a day or so afterward telling him that I did not think I ought to send 
him a copy of the map, because when we discussed it I assumed that 
the case in the Supreme Court was over; but the afternoon before, or 
that same afternoon, I forget which, Louisiana filed a motion for re- 
hearing on the decree. 

That probably will not be acted on until February 26, when the 
Court reconvenes. I thought, in view of the fact that that matter 
is still open in the Supreme Court, it would not advantage anything to 
have discussions about a map when Louisiana was still asking that 
the decree be reconsidered. 

We have a map, and the Interior Department has it. They are 
responsible for it. We have been acting under it, and so has the In- 
terior Department. If the committee wants it, we will furnish it. 

The Cuarrman. It will be important to the committee, and we 
would like to have that. 

(The above-mentioned map was subsequently supplied for the 
committee files by the Department of Justice. ) 

Senator Lone. No further questions. 

The Cuarrman. Senator Malone? 

Senator Marone. I would like to ask the witness if he personally 
favors the proposed legisiation as it is now before the committee. 

Mr. Peruman. Senator, I am in favor of the bill that was known 
as S. 923, which was the bill the Defense Department, the Interior 
Department, and the Justice Department drafted together. How- 
ever, in the absence of action on that bill, I would urge that this bill 
be enacted. 

The Cuamman. Your position is that you would prefer the bill 
which you drafted yourself, but you are willing to take the bill which 
the chairman and others drafted. 

Mr. Pertman. Under present conditions, Iam. May I add this— 
and I do not want to unduly prolong this testimony—I would like 
to tell the Senator that in this bill there is a provision that was not 
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in Senate Joint Resolution 195 last year, and that I think is important 
in arriving at any policy decision for the Justice Department. It is 
the provision that gives the Defense Department, should I say, a 
veto power; it gives the Federal authorities, the Defense Department, 
the right to reserve from leasing areas which may be determined by 
the appropriate Federal agencies to be withheld for purposes of 
national defense. 

That was not in the other interim bill. It is in here. It is also the 
provision that gives the President, in the case of war, and I believe 
in a national emergency, the right to suspend the operation of these 
leases, or to terminate them. I think that those kinds of provisions 
are advisable from a Federal viewpoint. 

Senator Martone. You say those provisions are in this legislation? 

Mr. Pertman. Yes, sir. 

Senator Matonr. Then diverting on that for a moment, as long as 
you have brought up the matter of the reserved areas, was that not 
the original reason former Secretary of the Interior Ickes gave for 
bringing up the matter in the first place, was to save these areas as 
reserve oil for national defense in the future; and that was his first 
statement to the public a few years ago? 

The Cuatrman. May I say that Secretary Ickes has asked to be 
permitted to testify, and he will probably be heard on Wednesday. 

Senator Matone. That is very fine, but this witness has been there 
for a long time, and I just wondered if he remembered that, as long 
as he is bringing it up. 

Mr. Pertman. I did not get to the Department, Senator, until 1947; 
and what Secretary Ickes said before that time, outside of some state- 
ments he made at hearings here which have been germane and which 
we have looked up, I do not know. 

Senator Martone. For your information, I think it will be estab- 
lished when he arrives here that that is the reason he gave the public 
for bringing the matter up in the first place—that the oil supply 
was being depleted very rapidly and it was necessary to reserve cer- 
tain areas for future national defense. 

Mr. Pertman. If you are referring to his testimony in 1946, that 
testimony, I believe, was given after the Attorney General had in- 
stituted suit. 

Senator Martone. I am now referring to trying it in the news- 
papers first on the basis of the need for the conservation of the petro- 
leum for future uses by the Navy. 

Mr. Pertman. That I do not know. I do not know anything about 
that. 

Senator Martone. Going back to the questions I had to ask you in 
the beginning: You do recognize the right of Congress to legislate 
in this field, I presume ? 

Mr. Pertman. Yes, sir. 

Senator Martone. Even to quitclaim any Federal rights if they 
so desire ? 

Mr. Pertman. I said this morning that there may be some doubt 
as to the authority of Congress to make a quitclaim of all of its 
rights. There are other suggestions that have been made to accom- 
plish practically the same result, but I do have some doubt as to 
= Congress could make an absolute conveyance of all of its 
rights. 
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Senator Martone. To States? 
Mr. Pertman. To anybody. 
Senator Lone. Let me ask you this question: If that is true, do you 

doubt that France validly sold Louisiana to the American Gov- 

ernment ? 

Mr. Pertman. No, I do not doubt that. 

Senator MaLone. T was just going to bring that matter up. We 
purchased Alaska, too. Do you think that Russia’s claim to it now is 
still valid ? 

Mr. Pertman. Oh, no. We made a purchase of Alaska. 

Senator Matone. Suppose then we let California purchase these 
rights for the customary $1, as deeds, and so forth, are transferred. 
Would that make it legal? 

Mr. Pertman. I said this morning, Senator, I was not passing on 
that question finally. But my own opinion is there is considerable 
doubt as to whether the United States, retaining sovereignty over the 
area, could quitclaim for any consideration the things which come to 

it by reason of national external sovereignty. 

To oe of a possession is one thing, but to retain the posses- 
sion, and retain sovereignty over it, and to attempt to dispose of 
rights which are incident to that sovereignty, is something else. 

‘Senator Martone. Do you suppose that the United St: rates would 
have the right to dispose of Alaska if it wanted to? 

Mr. PertmMan. I suppose so. 

Senator Manone. Your ideas are very interesting to me and have 
been all along, especially your assumption that ‘the opinions ex- 
pressed by the Justice Department will be accepted always by the 
Supreme Court and the Congress. 

Mr. Pertman. If I intimated that, I certainly withdraw it. They 
agree with us sometimes and disagree with us at other times. 

Senator Marone. I did have in mind having part of the statement 
reread in regard to a statement you made about expression of opinion 
of the Senators, but I do not think that is now necessary. 

You apparently do not think the Congress has any right to pass 
legislation here establishing the legality beyond question, of the 
operation by the States? 

Mr. Pertman. I have not said that. I have tried to avoid saying 
just that thing. 

Senator Matoner. I understood you to make that statement. That 
is the reason for clarifying it. 

Mr. Pertman. I do not say that. I say that what the Congress 
may or may not do with respect to this area is a matter that I do not 
want to express any opinion about at the moment. I do think that 
it is clothed in some doubt because of the reasoning of the Supreme 
Court in the three cases already decided. That is all I say 

Maybe Congress has the authority, but maybe it has not. It is 
a matter that, to me, there has been some doubt about because of the 
reasoning of the Supreme Court in three decisions already handed 
down. 

Senator Martone. I think you have made yourself very clear and 
you have answered my question. In other words, you Pree to 

vast a doubt on the validity of anything Congress would do to clarify 

a situation in favor of the States. 
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Mr. Pertman. No, sir; I do not want to cast any doubt on any- 
thing Congress may do. I think it is my duty, as Solicitor General, 
responsible for the handling of this litigation in the Supreme Court, 
to tell you frankly what doubts I may have in my own mind, I do 
not think I have any right to have some doubts and to withhold them 
from the members of this committee. 

Senator Martone. Then if I still understand you correctly, you 
are casting a doubt on the validity of anything Congress would do 
to clarify this matter in favor of the States. 

Mr. Pertman. Not anything. There are a lot of things Congress 
could do, 

Senator Matone. Just give us one example, if we cannot do what 
we have proposed to do. 

Mr. Pertman. I think there are some people in some of the States 
that may think the doubts I have expressed are sound ones. 

Senator Martone. It does not make any difference what they think. 
I am asking what you think. 

Mr. Pertman. You are asking me and I am telling you that, where- 
as originally there was introduced in the Congress, on behalf of the 
States, absolute quitclaim legislation, that has been followed in a 
number of instances by legislation which would recognize the Federal 
Government’s paramount rights and title; but which would under- 
take to delegate to the States, the ones involved here, the right to act 
as agent for the Federal Government in the management of this prop- 
erty and in handling the proceeds therefrom. 

That approach to it may or may not be sound, either. I do not 
pass on it, just like I do not pass on the other. But I could call your 
attention to the fact that there are those who, for some reason or 
other, think that there is some doubt as to the power of Congress to 
make an absolute conveyance in fee simple. That is what the original 
bills provided. 

Senator Martone. Now you have injected something new and in- 
teresting in the answer, and that is that the States would be made an 
agent. That was not the original proposal at all, as I understood it, 
to make the States an agent. “It was simply legislation providing that 
there would be no question, if that legislation passed, but what the 
States were in the clear in what they were doing originally and long 
admitted by the government, not asking them to act as an agent of 
anyone. Am I right in that? 

Mr. Pertaan. That is right. 

Senator Matone. Then why do you insist on bringing something 
new into the picture ? 

Mr. Pertman. I do not insist on it, Senator. You insist on asking 
me. 

Senator Matone. I did not ask you that question at all. 

Mr. Pertman. You asked me whether there was anything Congress 
could do, and I am telling you of something that had been suggested, 
apparently on behalf of the States. 

Senator Martone. Then you said they could not do it. 

Mr. Pertman. I did not say they could not do it. 

Senator Matong. You cast a doubt on it. 

Mr. Pertman. I do have a doubt on the whole subject. 

Senator Matone. Then bring up something that you are sure you 
think Congress could do in that regard, not something that you are 
just going to cast a doubt upon, if. you say there is something. 
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Mr. Peruman. I have not thought about it. 

The CuarrMan. Have you not thought about this bill? 

Mr. Peruman. I have thought about this bill. 

The Cuarrman. That is one thing we could do, is it not? 

Mr. Pertman. He is asking me to suggest something that Congress 
could do to put the whole matter in the hands of the States. He is 
not, I take it, interested in this particular bill because he knows that 
is before the Senate and before this committee, and it is a bill that 
we have already indicated we approve. 

What has been suggested, the method that I have just outlined, was 
suggested on behalf of the States. I have not passed on it. I do not 
know. There may be other methods. I do not know. 

My only interest in it is the Federal Government’s interest. 

Senator Martone. As I understand you now, you are not for this bill, 
but you will take it if you cannot get the one you wrote. 

Mr. Pertman. That is not exactly accurate, Senator. It is accurate 
to say I would prefer the bill that the three departments proposed, 
but, if that is not to be considered or acted upon, I think that it is 
important that this bill be passed, and I am for it, and the Depart- 
ment of Justice is for it. 

Senator Matone. That is a very good answer. Now then, I just 
want to clarify what you have already said. You cast a doubt in 
your testimony on the validity of anything Congress would do along 
the line of the first legislation introduced, which would simply leave 
the States alone in the position that they had already assumed, and 
to which the Government long approved. You have cast that doubt. 

Mr. Pertman. I feel that doubt, and I thought it was my duty to 
advise the Senate that there is that problem involved in it. I know 
you would not want the Department of Justice to sit quietly by and 
witness the passage of a quitclaim bill, one that attempted to vest 
in the States ahestate fee simple title, and then have the Department 
later on raise some objection to it. I do not think that would be 
fair 

Senator Martone. It would not be fair for the Department to raise 
the objection if the Supreme Court did not. 

Mr. Pertman. The Supreme Court does not initiate any objections, 
and I do not think that you would think that the Department of Jus- 
tice was acting fairly. 

The CHarrman. Mr. Perlman, let me interrupt you. Is it not a 
fact that the only doubt you cast upon the power of Congress to act 
in this case respects what you conceive to be the power of the Congress 
to surrender any part of the sovereignty of the United States which 
it derives from the fact that under the Constitution it was made a 
sovereign state of the world, and all international power was delegated 
to it by the States? 

Mr. Pertman. That is right. 

The Cuatrman. That is all you mean, is it not ? 

Mr. Pertman. That is all. 

_ Senator Martone. I see now that the United Nations are brought 

in it, that now we have found we were established by the States as a 

of the world and now we may be bound by anything they may 
0. 

The Cuarrman. The United Nations was not brought in by any- 
thing that the chairman said; certainly by nothing that the witness 
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said; and I do not believe that the Senator from Nevada has brought 
it in. 

Senator Marone. I am bringing it in now because if we have been 
made a part or one of the nations of the world by any action which 
Congress has taken and our position changed by that action, it is time 
to reexamine the action. 

The Cuamman. We have been, and have been since the constitu- 
tion was signed and ratified by the peoples, a sovereign state of the 
earth. 

Senator Matone. That is right. 

The Cuatrman. And that is all I said. 

Senator Matone. I suppose now, by your conclusion, that we are 
one of the nations of the world and probably will have to submit the 
question to the United Nations before we can settle it. 

The Cuatrman. Nothing of that kind at all. 

Senator Marone. Mr. Witness, if you are ready to proceed, what 
chance do you believe that there would be of any further legislation 
passing in Congress in regard to the clarification of the States’ rights if 
this bill were passed? You have a definite idea of what the Supreme 
Court is going to do and what Congress is going to do and what the 
President is going to do. I thought maybe we could carry this one 
step further. 

Mr. Pertman. Senator,I wish you would not say I have definite 
ideas as to what the Supreme Court is going to do. I have no idea, 
and I have said that several times. 

Senator Martone. Did you not say this morning you had made sug- 
gestions about the language that would be used in certain decisions, 
that you had “told” the Supreme Court certain things? 

Mr. Pertman. I said that we, in our brief, had told the S Supreme 
Court that it was not necessary to pass upon the validity of the acts 
of Texas and Louisiana in extending their boundaries. We did that 
in formal briefs, and the Supreme Court did not pass on that question. 
They agreed, apparently, that it was not germane to the issues then 
before the Court. That is all I said. 

Senator Matonr. I am glad that you have clarified that, because I 
was brought up in the sc hool where you did not tell the Supreme Court 
to do anything. You argue before it, but that would be as far as we 
would go. 

Mr. Pertman. We have never told the Supreme Court anything. 
We have asked them, and we have argued. We have submitted our 
views, as all other lawyers do. That isall we have done. What ques- 
tion is it you would like me to answer? 

Senator Matonr. You have changed your original statement. 

The Crarrman. Senator Smathers, did you have any questions ? 

Senator Smarners. Mr. Chairman, just one. I wanted to make this 
assertion, if I might, in view of the fact of what was said earlier this 
morning about the war effort. 

We all want to proceed with the war effort, which certainly we all 
do, but I would like to read this to you: Article I of the Florida Con- 
stitution says this—I will not read it all: 

The boundaries of the State of Florida shall be as follows: Commencing at 
the mouth of the River Perdido, from thence up the middle ‘of s said river to 


where it intersects the south boundary line of the State of Alabama and the 
thirty-first degree * * *; thence southerly along the coast to the edge of the 






aici tl 


ea 


er 


att 
ee 


Sy uh 
ee 


Ci ei aia aa Riera 


Res 


CER SS 


best 


Bi RAE RR A ie a RS RR ett a aC 


F 
2 
at 
7 
oe 
= 















































SUBMERGED LANDS 53 









ght Gulf Stream; then southwesterly along the edge of the Guif Stream in Florida 

5 reefs to and including the Tortugas Islands; thence northeasterly to a point 3 
een a leagues from the mainland; thence northwesterly 3 leagues from the land to a 
rich i point west of the mouth of the Perdido River ; thence to the place of the beginning. 
ime 4 I mention that 3 leagues, because this was adopted in 1885 and rati- 
F % fied by the people of the State of Florida. Later on, in the last year, 
itu- % at the session of the legislature, they adopted a resolution there asking 
the 4 their congressional delegation to do everything that they could z= see 

a that Florida maintained its title in what they ‘considered the submar- 

4 ginal land. 

4 So any effort that we make here to question you, I want it clearly 
are 2 understood the people of Florida are not doing it because they are 
the » trying to hold up the Korean War effort or keep this country from 

3 receiving oil. They have what they feel is a legitimate historical 

4 right to ‘this land.’ What we are trying to do is to work out some 
That 2 compromise whereby possibly they can pr roduce the oil while we argue 
tion 2 the academic question as to who owns the lands. 
ts if % The Cuairman. The Senator recognizes that the chairman, in mak- 
eme 2 ing his opening statement, did not undertake to pass upon that issue 
the a at all. The chairman was only explaining that he sponsored what is 
one 3 called interim legislation because of the belief that we should not 

a suffer the production of oil to lapse; we should not suffer exploration 
nite a to lapse, because of the controversy which apparently is going to take 
dea, s a long time to settle. 

& That was the only statement that I made. I recognize, of course, 
sug- 2 that there are questions of the kind that the Senator from Florida 
ons, 4 has raised, and those raised by the Senator from Louisiana, the ques- 

2 tion raised by reason of the fact that the State of Texas came into 
eme F. the Union as a sovereign State—it was a free republic when it entered 
acts % the Union, and it did have certain rights as a sovereign State. So 
chat = those questions are not determined in this bill; they are not foreclosed 
ion. s in any manner. 
hen 4 Mr. PeruMan. May I just say this to you, Senator, because I know 

@ you are interested in the original question. I did try to explain 
se I z this morning that, although “California undoubtedly had a three 
murt 4 English mile boundary, the Federal Government was given the power 
we 3 within that boundary; and while it is true that Florida may have 

¥ a 3-league ee that boundary and a paramount power over 
ing. 4 the lands of the sea are two separate and distinct things, as the 
our 4 Supreme Court found, not only in California but in Texas, where the 
1es- 4 1014-mile boundary, the three leagues there, was not disturbed. 

% But the court found that we alw: ays had a paramount power and 

,: full dominion. That, of course, is our position, and it would be the 

a same with respect to Florida. 
this 4 Senator Smatruers. Right in that connection, as I gather it, what 
this % the Federal Government maintains is that they have actually had 

a dominion and control which in effect decided whether they had a 
all 3 property right; but they had dominion and control of all the sub- 
/on- J marginal lands from the time that this Nation became a part of the 

3 nations; but that the only reason they had not heretofore exercised 
> at q it was because they just had not gotten around to doing that. Is that 
r to q a correct assertion as to the Government's theory ? 

a Mr. Pertman. I would not say, Senator, that they just had not 


gotten around to doing it. I think that the resources of the marginal 
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sea never were an issue; they never were important until it was found 
that oil could economically be taken from the bed of the ocean. Then 
the question was raised after some time as to who had the rights 
there, and this litigation was brought to determine it. They just 
never had any occasion to assert, never asserted, their claim. 

Senator Smaruers. The Court determined, however, that the Fed- 
eral Government did have title to or proprietorship of the sub- 
marginal lands. 

Mr. Pertman. I want to be careful about that. They expressly 
declined to use that word “proprietorship,” but they did say that the 
Federal Government had paramount power and full dominion—and, 
in the last opinion—I think the Texas opinion—Justice Douglas 
wrote that title and power and sovereignty all coalesced into full and 
complete dominion over the submerged lands. 

Senator Smaruers. Are you able to make a distinction between 
power and dominion and proprietorship and title, as opposed to pro- 
prietorship and title ? 

Mr. Pertman. The text writers, going back to the beginning of 
history, have dealt with two things, going back to the Roman law. 
They deal with “imperium” and “dominium.” Those two words are 
used in discussing rights in areas such as this. 

Imperium, from the Roman law, connotes the power, the sovereign 
power, over an area without necessarily asserting title, the right to 
rule. Imperium is the sovereign power over an area. 

Dominium gets closer to what we know as title, actual dominium 
and actual title to and ownership of land. Now, in this proceeding it 
was argued, and argued forcibly, by some of the best authorities in the 
world that here the Federal Government had imperium but not domin- 
ium. Texas, I think, employed some of the greatest experts in the 
whole world who signed the briefs that were filed in the Supreme 
Court; and the Supreme Court rejected those arguments and found 
that the Federal Government had both imperium and dominium with 
respect to the submerged lands of the sea. 

Senator SMAtTuers. Mr. Witness, that is fine for me. You need not 
go any further on that. I took that subject, too, when I was in college; 
but this is far beyond that. 

Mr. PertmAn. There is one sentence here, Senator, from the Texas 
case. I cite this from the majority opinion written by Mr. Justice 
Douglas, page 719 of 339, United States Reports; just this one sentence 
answers the question that you have put to me. 

And so, although dominium and imperium are normally separable and separate, 
this is an instance where property interests are so subordinated to the rights of 
sovereignty as to follow sovereignty. 

Senator Smatuers. I feel sorry for the poor students who go back to 
law school after this case, but may I just say this. I am seeking infor- 
mation. The Government has imperium and dominium over the sub- 
marginal lands, and at the same time they hold that they do not have 
that power for the oysters which cling to the bottom of the land. Is 
that right? 

Mr. Pertman. Senator, I do not want to again express opinions on 
matters I have not studied in this connection and are not before the 
committee. I think, as I said this morning, there are many fields in 
which maybe the Federal Government could exercise authority ; but it 
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never has, and this Congress has never authorized it to do it; and there 
are many fields which the Congress never will authorize it to enter. 

Senator Smaruers. My whole point is this, Mr. Witness. We have 
off the Florida coast a great sponge industry. They have here off 
Maryland, your State, a lot of clams and oysters. If the Federal 
Government has had this right, we will say, from the beginning of its 
associationship in the family of nations, the right inherent in it for 
dominium and imperium, but has never exercised it, then it seems to me 
that, if this is the principle which you are arguing here, then the 
State of Florida cannot, nor can the State of Maryland, make a lease 
with even men who are out to collect oysters off the bottom of the 
ocean in the submarginal lands because, while they are getting away 
with it now, they are only getting away with it now because the Fed- 
eral Government has not thus far chosen to move in and exercise its 
right. 

But, if this is the right principle, as you expounded, then the Fed- 
eral Government can step in at any time and exercise that right, and 
these leases that you have for oysters and clams and sponges are going 
to be like the oil leases. ‘They will not amount to anything. 

That is why I address these questions to you to try to get some 
indication as to what we might expect even in those fields. 

Mr. Pertman. Senator, of course I cannot answer for what future 
Congresses may decide to do. There are, as you know, a lot of fields, 
a lot of areas, in which the Federal Government has never been given 
authority by the Congress; and some Congress might do it for what 
they conceive to be the best interests of the people of this country, 
depending on circumstances at some given time. 

[ am no fortune teller, and I cannot prophesy what might happen. 
All I do know with respect to the things that you mentioned is that the 
Federal Government has never been authorized by the Congress to 
enter into any such fields; and, so far as I now know, and I think so 
far as you now know, it never will. 

Just one other thing I would like to call to your attention, in that 
respect, is that there was a complaint made in the courts several years 
ago that the State of South Carolina had imposed license taxes on 
shrimp fishermen, some of whom came from your State of Florida, 
and were operating off the coast of South Carolina. 

South Carolina undertook to stop them. South Carolina attempted 
to charge its own fishermen a license fee of $25, and undertook to 
charge the Florida fishermen $2,500 for the same privilege. The 
Supreme Court said that, while the State of South Carolina had ample 
authority under its police powers to regulate fishing in the sea off 
the coast of South Carolina, it could not do it in such a way as to dis- 
criminate against the citizens of the other States. , 

Senator Smatuers. That is right. You, as an able solicitor, know 
that is an entirely different point upon which that was decided. 

_ Mr. Pertman. Not entirely, Senator, because in that very case, it 
is the case of Toomer v. Witsell, the Chief Justice of the Supreme 
Court, who wrote the opinion, pointed out that rights in the subsoil of 
the sea were not enjoyed by even the Original Thirteen States. He 
made that statement in that very controversy, a statement that was 


used by us again when we came to argue the cases against Louisiana 
and Texas. 
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The Cuamman. Was there not a distinction made in the Supreme 
Court between the subsoil and the contents of the water above the 
subsoil ? 

Mr. Pertman. I do not recall any such distinction. They did say 
something about the fish. 

The Cuarrman. Yes; I recall that distinctly. In other words, the 
question here is: If the Supreme Court decision was the law, the con- 
stitutional law, that does not affect oysters, clams, sponges, or any- 
thing of that kind because all of those are above the surface of the 
subsoil. The Supreme Court case and the California and the Texas 
and the Louisiana cases were dealing solely with the contents of the 
subsoil, and that was the distinction that was made. 

Senator Smarners. There was a case, as I recollect, which the Su- 
preme Court decided in which it said that the submarginal land ac- 
tually belonged to the State to which it was contiguous. We could 
debate that back and forth. There are no further questions. 

Mr. Pertman. The Supreme Court did not hold that. 

Senator Matonr. Mr. Chairman ? 

The Cuarrman. Senator Malone. 

Senator Matong. One further question for my own information. I 
am not a lawyer; and, therefore, it is necessary for me to understand 
it. If I get the distinction now so ably made by the Senator from 
Florida, and admitted by the witness, there is a difference between 
anything you find on the surface under the water in these tidelands, 
and something that you find in the subsurface. 

Then, if you found minerals on the surface under this subsoil, they 
belonged to the States under that ruling, I suppose; and, if you had 
to dig for the minerals, they would belong to the Government. Would 
that be the distinction ? 

Senator Smaruers. That is right; that is the distinction. 

Mr. PertmMan. In my opinion, there would not be any such distinc- 
tion. I do not make the admission—you are always making admis- 
sions for me, Senator—and I do not want to make any admissions. 
I do not want to admit anything. 

Senator Matonr. Iamsorry about that. But I have been interested 
in your very positive opinion about what the Supreme Court is going 
to do and what the Congress is going to do. We do not know what 
it is going to do. 

Mr. Pertman. Again you are going back and doing the thing that 
I pleaded with you not todo. Idonot know what the Supreme Court 
is going to do, and I have no opinion. 

Senator Martone. I am glad you admit that now. 

Mr. Pertman. I do admit that. 

Senator Martone. Let me just put this once more, then, for my own 
information. Your explanations are a little hazy to me, not being 
a lawyer. That is, if the oysters and the sponges are not affected 
because they are on the surface, would a mineral deposit be affected, 
being on the surface of the ground under the water? 

Mr. Pertman. I do not admit that oysters or other shellfish may 
not be affected. All I said was, and I stand on that, that Congress 
had never authorized any department of the Federal Government to 
have anything to do with oysters or clams or sponges; and, until or 
unless they do, I think the States are free to pass what police legisla- 
tion the States deem necessary to regulate that. 
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Senator Matone. Mr. Chairman, one further question. What leg- 
islation was it that the Congress passed to give you the authority to 
claim what you have now claimed ¢ 

Mr. Pertman. That point was made that there had not been any 
act passed relating to this subject matter, and the Supreme Court said 
that the Attorney General had ample authority under the law to bring 
an action to determine where the rights lay. ‘That is all. 

But it is up to Congress to determine what should be done with the 
minerals over which ‘the Federal Government has paramount power 
and authority, or the revenues from them. It is up to Congress to 
determine what should be done with them. 

Senator Martone. Why should it be up to Congress to determine 
about the minerals when it was not up to Congress to determine about 
the oil? What makes the difference? If you laid claim to the min- 
erals out there on the surface, or if you laid claim suddenly to the 
oysters and the sponges, what is to prevent it being the same type 
of case as the Senator from Florida so ably outlined? Would you 
give me that distinction ? 

The Cuatrman. The witness made no distinction between oil and 
minerals. 

Senator Matonr. He made a distinction that, in order for him to 
claim the sponges, it would take legislation; and he did not make that 
distinction in anything else. I wondered what made him so hesitant 
in claiming sponges and oysters and minerals when he claimed the 
oil without legislation ? 

Mr. Pertman. The question was raised, Senator, as to where the 
rights lay, and all that has happened is that the Supreme Court has 
determined that the right is vested in the United States. 

Senator Martone. Who raised the question ? 

Mr. Pertman. I do not know. 

Senator Matone. You raised the question; did you not? Why 
could you not raise the next question ? 

Mr. Pertman. I do not know what the next question is. 

Senator Maronr. That you took it up from there. If the Depart- 
ment of the Interior raises the next one, which we certainly believe 
they will, those of us who have watched it, if they get away with this, 
you would naturally follow through; w ae you not? 

Mr. Pertman. I do not know, sir. I did not fix the policy on this. 
It was done before I arrived. 

Senator Marone. You are very clever now, but let us get back to 
the question. 

Mr. PertmMAn. My understanding is that this suit was filed by the 
Attorney General at the express direction of the President of the 
United States. 

Senator Maronr. That is wonderful. Now then, if he directed them 
to do that again after the Secretary of the Interior, or whoever might 
have jurisdiction, claimed the other properties, would you allow it? 

Now, let us get back to the question: You were directed by the Presi- 
dent of the United States to enter the suit, and presum: ibly the idea 
was put in his head by the Department of the Interior. Is that right? 

Mr. Pertman. That is my understanding. 

Senator Maron. If that again happened and he directed you to 
again enter the suit to claim the oysters and the sponges and the min- 
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erals that were on top of this land, and we do know that there are some 
in different places—for instance, the black sands in Oregon that con- 
tain chromite—then you would begin the suit in the natural course of 
events; would you not? 

Mr. Pertman. You give an instance, Senator, of the black sands 
within Oregon. I do not think that any Attorney General would begin 
such a suit. He would know in advance that the Federal Government 
had no legitimate claim to them. 

Senator Smatuers. I wonder if you would yield right on that point? 

Senator Martone. I would be happy to yield. 

Senator SmarHers. You say the Federal Government has no legiti- 
mate claim to it. In the case of the United States v. Texas, in the 
opinion it says: 

Today the controversy is over oil. Tomorrow it may be over some other sub- 
stance or mineral or perhaps the bed of the ocean itself. 

So it seems to me that possibly in this decision they did not recog- 
nize this very fine distinction the Senator from Nevada points out. It 
applies one principle which is applied if you do not have to dig for it; 
but if you have to dig for it, then there is another principle that comes 
into it. 

Justice Douglas apparently did not recognize that, because it may 
be that if we say we are going to have the submarginal lands oil under 
the dominium of the Federal Government, the first thing you know the 
clams off Maryland and the sponges off Florida also are under the 
dominium of the Government, and the contracts which have thus far 
been made are no good if the Government decides to step in. 

Senator Matone. And the black sands carrying the chromite of 
Oregon. 

Senator Smaruers. The black sands carrying the chromite of 
Oregon. 

Senator Matone. And the black sands can very easily be utilized for 
a substance that is now a strategic mineral and very hard to get, and 
will have to be shipped from foreign countries; and it is just as im- 
portant as the oil and may be more important because there are a hun- 
dred billion barrels of oil shale out in Colorado and other places, and 
an unlimited supply of coal. 

Mr. PerumMan. Senator, I did not understand what you said about 
Oregon before. Are you talking about sands that are in the sea off of 
Oregon; is that the location ? 

Senator Matoner. Off the shore. It starts on the shore and carries 
right out into the ocean, And that is not the only thing; I just made 
that as an example because it would be easy for you. 

Mr. Pertman. I would think that, as I indicated this morning in my 
testimony, there are large areas in which the Federal Gover nment has 
never attempted to exercise its authority; and, if an effort were made 
with respect to the minerals or the materials that you have just men- 
tioned in an area where the Federal Government could make the 
claim—if a situation arose in this country that made it advisable to 
make such a eal, I suppose the claim would be made. 

I do not draw any particular distinction, Senator—and I want you 
to suleeiaie me on that—between things that you have to dig for in 
the subsoil of the ocean and other materials. All I say is the Federal 
Government has never entered those fields; so far as I know, they never 
will. 
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But if it came to a situation where the Federal Government, perhaps 
by express direction of the Congress of the United States, had to take 
action in such fields, I would assume that such action would be taken. 

Senator Matons. Now, Mr. Chairman, the witness covers three or 
four fields and gets on both sides of the question. No legislation has 
been passed by the Congress to direct the Government to claim the oil. 
He says it will not be passed. : 

He says that the Justice Department will never make such a claim. 
I am wondering, having been Nevada’s State engineer at one time, 
certainly this Congress would never try to commit a future Congress. 
The witness thinks he can commit a future Department of Justice, and 
he certainly is going far afield. He said that five or six times in his 
testimony all morning. 

The Carman. I think in justice to the witness, Senator, it ought 
to be said that in response to your repeated questions, he merely made 
a prediction. He did not attempt to commit any future Department 
of Justice. He said it was his opinion that they would. That was not 
committing it. 

Senator Martone. That was not necessary either. 

The CuarrMAn. It was in response to your question. 

Senator Mavone. I was not asking him that question as to whether 
they were ever going to claim it or what the Congress was going to do. 
He volunteered that information. 

Mr. Pertman. I said that if a situation arose where it was advisable 
to claim it, I assume a claim would be made. 

Senator Martone. Mr. Chairman, I want to make that particular 
point. If the situation arose and Congress passed such a bill, there 
certainly would be no question of legislation here to upset it. But 
Congress has not passed such legislation ; they have indicated no desire 
to pass such laerietilticn, 

Therefore I ask the witness why they could not, or if they could, as- 
sert the same claim on surface minerals under the ocean, or sponges or 
anything else, as they have here. I did not ask him to say that the 
next Secretary of Defense, which we hope we will have in due time, 
would not assert such a claim. I asked him if it could be done. 

Mr. Pertman. In my opinion it could be done. 

Senator Matone. That is right. That is the question I have been 
after now for 2 hours. 

Senator Murray. It is your question of preserving the sovereignty 

of the United States, and if anything is necessary for the protection 
of that sovereignty in the United States, it could claim it. 
_ Mr. Pertaan. It seems rather remote to deal in such situations; but 
if, for instance, we had a great food shortage in this country, if it 
became necessary for the Federal Government to preserve the food 
supplies, if it became necessary for the Federal Goverment to regulate 
the taking of fish off its shores to protect the lives and the welfare of 
the people of this country, Congress would do it. 

Senator Martone. Could I have an answer to my question? 

The CuHatrman. Yes. aie 

Senator Matonr. Could the Federal Government do this thing that 
you have just outlined without any Congressional action ? 

Mr. Pertman. I have not considered that question, Senator. 
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Senator Matonr. That is very wonderful—that you outline exactly 
what the Federal Government would do if necessary. But how would 
it doit? Does it do it by its own order, or by an executive department, 
or does it do it through an act of Congress? 

Mr. Pertman. I imagine Congress would pass an act authorizing 
proper parties to do it. 

Senator M. ‘LONE. Then I point out for the record that what he has 
said has nothing whatever to do wit] 1 the case under discussion. 

The CuarrMan, ms think we might point out that he would have been 
off the stand a long while ago if he had not answered the que ‘stion. Are 
there any other questions to be ad ee to the witness? 

Senator Cornon. Mr. Chairman, I desire to go into the matter of 
imperium and dominium a bit, and IT have reached the conclusion 
that it is wholly irrelevant at this time, and the witness has now sug- 
gested that he is simply expressing a doubt, because he has not gone 
into the matter, and that makes it even more irrelevant, and I will 
forgo 1 it. 

The Cuairman. Mr. Perlman, apparently you are excused. 

Mr. Perpman. Thank you, sir. 

The Cuamman. Thank you very much for your presence. 

Mr. Mastin G. White is the next witness. 

Mr. Warre. Mr. Chairman and gentlemen of the committee 

The Cuamman. Mr. White, will you identify yourself, please, for 
the committee ¢ 

Mr. Wuirre. Yes, sir. 

The Cuarrman. We all know you, but this is for the record. 

Mr. Wurre. Yes, sir. 





STATEMENT OF HON. MASTIN G. WHITE, SOLICITOR, 
DEPARTMENT OF THE INTERIOR 


My name is Mastin G. White, and I am Solicitor of the Department 

of oe Inte rior. 

nator Corpor. Mr. White, may I interrupt there? Iam familiar 
with Mr. White’s testimony of the last session, and I am going to 
have to be excused to go over to the floor. I will be back as soon as 
the vote is had. 

Mr. Wire. I have been authorized and directed by the Secretary 
of the Interior to appear before the committee for the purpose of 
stating briefly that the Interior Departnient Si pports Senate Joint 
Resolution 20, and recommends its enactment by the Congress, and 
does not have any changes to propose with respect to the provisions 
of the resolution. 

I might go further and say that the need for legislation of this 
sort is even more urgent at the present time than it was on the occa- 
sion of my appearance before this same committee in August 1950, 
with respect to a somewhat similar measure which the chairman had 
introduced in the Eighty-first Congress. 

The total domestic consumption of oil during the year 1950, ac- 
cording to the best figures available to the Department of the In- 
terior, aggregated 2.356,000,000 barrels of oil, whereas the total 


domestic production of oil in the year 1950 amounted to only 
2.158,00,000 barrels of oil. 
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In other words, during the year 1950 there was a deficit of about 
556,000 barrels of oil a day in the domestic production of oil with 
respect to and in comparison with the domestic consumption of oil. 

Now, for the year 1951, it is estimated by the economists in the 
Interior Department that the total domestic consumption of oil by 
this country will aggregate 2,527,000,000 barrels of oil, whereas the 
domestic production of oil will only aggregate about 2,289,000,000 
barrels. 

In other words, the spread this year between the total domestic 
production and the total domestic consumption of oil is expected to 
average about 651,000 barrels of oil a day. The unfortunate develop- 
ment of a general war would not only result in a great increase in the 
demand for oil in this country, but the situation might well deprive 
the United States of some of the sources of foreign oil with which 
we are now bridging the gap between the domestic production, on the 
other hand, and the domestic consumption of oil, on the other hand. 

Consequently, it is of the utmost importance, not only that all the 
known deposits of petroleum in this country be developed to the 
fullest extent consistent with sound conservation practices, but that a 
program of expanded exploration and development to discover new 
fields and to develop new fields should also go forward with the 
utmost speed. 

It is in that connection that the submerged lands of the Continental 
Shelf, as that term is defined in Senate Joint Resolution 20, are 
becoming increasingly important. 

The total production from the submerged lands along the coast of 
California during the year 1950 amounted to 15,200,000 barrels of oil. 
The production at the present time is averaging about 42,000 barrels 
a day in that area. The production in the Gulf of Mexico in 1950 
aggregated 4,261,000 barrels of oil, but the significant thing is that 
there was a great increase in the rate of production during the course 
of the year. Whereas the production during the month of January 
1950 amounted to only 150,000 barrels in the Gulf, it had increased 
by December 1950 to 480,000 barrels for the month. 

The production in the Gulf at the present time is averaging about 
16,000 barrels a day, and it is expected that the production from the 
existing wells and from those that were in the process of being drilled 
us of December 11, 1950, when the decrees were entered by the Supreme 
Court in the Louisiana and Texas cases, will increase the average daily 
production in the Gulf to about 20,000 barrels a day. 

However, the important thing about the Gulf is that it is regarded 
by the geologists as one of our most favorable sources for further 
exploration and development. The geologists in the Geological Sur- 
vey are of the opinion that if an aggressive program of further 
exploration were to be carried on in the area, it would be possible, 
during a period of 4 or 5 years, to increase the known reserves in 
the Gulf from the present figure of about 280,000,000 barrels to double 
that amount. 

It is unfortunate that because of the legislative picture, or rather 
the lack of applicable legislation, the Interior Department regards—— 

Senator Lone. Might I interrupt? What did you say was the 
estimated known reserves of the Gulf at the present time ? 

Mr. Wuire. About 280,000,000 barrels. It is unfortunate that we 
(lo not have any statutory base at the present time for the continuation 
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of existing production in the Gulf of Mexico or in the submerged 
coastal lands of California, for that matter, and we have no legislative 
base with respect to a program of expanded exploration and develop- 
ment in any of these submerged coastal areas. 

In my preliminary appearance before the committee this morning, 
I indicated briefly, in a sort of fragmentary way, the reason why it is 
believed and has been held by the Solicitor of the Interior Department 
and by the Attorney General of the United States and by the former 
Secretary of the Interior that the Mineral Leasing Act does not apply 
to these lands. 

Insofar as existing production is concerned, that is taken care of, in 
the case of producing wells adjacent to California, by the stipulation 
which was entered into by the Attorney General of the United States 
on the recommendation of the Secretary of the Interior and the 
attorney general of California on July 26, 1947, and which has been 
extended from time to time since that date, and is presently in effect 
until October 1, 1951. 

In the case of the producing wells and the wells that were being 
drilled in the Gulf of Mexico as of the date on which the Supreme 
Court decrees were entered in the Texas and Louisiana cases, we worked 
out a theory under which it is believed that, by virtue of the Executive 
order which the President issued at the same time that he issued the 
proclamation mentioned this morning, namely, on September 28, 1945, 
and under which the Secretary of the Interior has jurisdiction and 
control of these lands, for administrative purposes, pending the enact- 
ment of legislation in regard to them, the Secretary necessarily has 
an implied power to protect the oil and gas deposits in these lands 
and the elaborate installations that are necessary in drilling for and in 
producing oil from the submerged coastal areas—that he has implied 
power to protect the deposits and the installations from depletion, 
deterioration, damage or loss, by taking appropriate measures to that 
end, pending the enactment by the Congress of legislation with respect 
to these matters. 

And so the Secretary has issued a general authorization which would 
permit existing operations—and by existing operations I mean those 
that were in progress on December 11, 1950—to continue temporarily. 

He first granted the general authorization for a period of 60 days, 
and then he extended that for a further period of 30 days, and he is 
prepared, I believe, either to grant a further general authorization or 
to make individual arrangements with the respective operators for a 
reasonable period of time, so as to permit setaad operations in the Gulf 
to continue, in the hope that Congress will resolve the difficulties 
through the enactment of appropriate legislation, which will cover not 
only the matter of existing operations, but will also take into account 
the need for furher exploration and development. 

It is the belief of the Interior Department that Senate Joint Reso- 
lution 20 appropriately provides the necessary authority for these 
types of programs, not only a program for continuation of the exist- 
ing production, but also a program for further exploration and de- 
velopment, so as to utilize to the fullest extent the oil and gas resources 
of the Gulf of Mexico in the national interest during the period of 
the present emergency. 

For these reasons, the Interior Department urgently recommends 
that Senate Joint Resolution 20 be canal by the Congress. 
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I believe that concludes my brief general statement, Mr. Chairman, 
but I should be glad to endeavor to answer any questions that members 
of the committee might want to ask me. 

The Cuatrman. Are there any questions? 

Senator Ecron. Mr. Chairman 

The CHatrman. Senator Ecton. 

Senator Ecron. I think it would be very helpful to the committee 
in considering this type of legislation if you would tell us exactly, 
Mr. White, just how Senate Joint Resolution No. 20 will affect the 
leases now outstanding or those that are under application. 

Mr. Wuirr. You are speaking of the leases issued by the States, 
Senator Ecton ? 

Senator Ecron. Both. I understand that the Federal Govern- 
ment has issued some, too, is that true? 

Mr. Wurrr. No, sir. The Federal Government has not. 

Senator Ecron. There have been applications, is that it? 

Mr. Wuirre. That is correct, sir. <A total, I guess, of about 900 
2pplications for Federal leases have been filed with the Interior 
Department over a period of about 17 years. Most of those applica- 
tions, I would say about 700, relate to areas along the coast of Cali- 
fornia, and about 200 of them relate to areas in the Gulf of Mexico 
adjacent to Louisiana and Texas. 

I can, if the committee wishes, indicate my views with respect to 
the recognition of the State leases, and also discuss the matter of the 
applications for Federal leases which were submitted to the 
Department. 

The Cuamman. That will be quite appropriate. 

Mr. Wurrer. The Solicitor General, in his testimony this morning, 
touched upon the problem of the recognition of the leases issued by 
the respective States of California, Texas, and Louisiana. With 
respect to submerged lands of the Continental Shelf adjacent to their 
chores, 

Now, this bill would provide that such leases, if they meet the pre- 
scribed standards which the Congress would lay down in the legisla- 
tion itself, should be continued in force and effect under their terms 
and conditions, except that the Secretary of the Interior, in effect, 
would be substituted for the issuing State as lessor. 

The areas involved in the leases issued by the respective States are 
considerable. That is especially true with respect to Louisiana, which 
State has issued leases on large areas of submerged lands of the 
Continental Shelf. And let me interject the explanation that when I 
use the term, I mean the areas claimed by the executive branch of the 
Government as being submerged lands of the Continental Shelf. 

The State of Louisiana has issued leases on these lands aggregating 
a total acreage of approximately 2,043,000 acres. The State of Texas 
has issued leases on these lands aggregating a total of 377,848 acres. 

Now, the State of California, because the Continental Shelf is rela- 
tively narrow there and the submerged coastal areas known or thought 
to contain oil and gas deposits a ire less numerous, has issued leases 
which aggregate only 10,705 acres. 

If this ‘proposed legislation were to be enacted, it is assumed that 
virtually all of the leases which I mentioned a moment ago would be 
recognized by the Federal Government, and the lessees would be 

permitted, that is, the persons holding the State leases would be per- 
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mitted to continue existing operations under their leases, and they 
would be pe — to inaugurate new operations under their leases, 

and to hold the areas under lease with the sanction of the Federal 

Government for the remainder of the terms prescribed in the leases 
issued by the several States. 

Senator Ecron. Then what effect would it have on those people 
who have made application to the Federal Government for leases, 
to the Interior Department? What will be their status? 

Mr. Wuire. The resolution itself provides in section 8 that the 
provisions of this measure shall not affect the rights, if any, which 
may have been acquired by any person under any law of the United 
States on lands that are subject to the provisions of the joint resolu- 
tion. As I understand it, the purpose of that provision is to preserve 
for the persons who have filed applications for Federal leases the 
right to continue their court cases—and there are several cases pend- 
ing at the present time—in an effort to overthrow the decisions of the 
Solicitor of the Interior Department and of the Attorney General 
with respect to the applicability of the Mineral Leasing Act. 

Now, if they were to succeed in these efforts which they are making 
in court, they presumably would be able to mandamus the Secretary 
of the Interior and compel the issuance of Federal leases on the par- 
ticular areas involved, which, of course, would mean that the attempt 
to recognize conflicting State leases or the attempt to authorize the 
Secretary of the Interior to issue new leases on the same areas would 
not become effective under this joint resolution. 

Senator Ecron. Then Mr. White, is it your opinion as the Solici- 
tor for the Interior Department that no one, whether he has a lease 
now or whether he has an application in the Interior Department for 

lease, will be hurt by this Senate Joint Resolution No, 20? 

Mr. Wurre. It is my opinion that they will not be hurt. 

Senator Ecron. You honestly believe that no one interested can be 
hurt by this Senate Joint Resolution No, 20. 

Mr. Wuirrr. I believe that people of the categories that you men- 
tioned would not be hurt: (a) the people who hold State leases: (pb) 
the people who seek to assert rights under applications for Federal 
leases, 

Senator Ecron. Yes. 

The CrarrMan. I think it ought to be clear, Mr. White, that the 
purpose of section 8 was to preserve any rights that such applicants 
under the Federal Mineral Leasing Act may be able to establish in 
their pending lawsuits. They are all well advised that it is the opinion 
of the Department of the Interior and the Department of Justice 
that the Mineral Leasing Act does not cover the submerged lands, 
and therefore that these applications for permits and leases never 
had any validity. That, however, is a question to be determined by 
the court, and this committee has received a request from former 
Senator Wheeler and from others who desire—Secretary Ickes, | 
think, is coming, too— to discuss that problem before the committee. 
And they will be heard. 

Senator Ecron. There is one other question that I want to ask 
Mr. White while he is on the stand. 

Is it true that we could assume that Senate Joint Resolution No. 20, 
for all practical purposes, is a moratorium on the controversal issues 
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involved in this matter? Is that a natural assumption? Is that 
reasonable ? 

Mr. Wuire. It is my understanding that the purpose of the reso- 
lution is to permit existing operations to continue and to provide a 
means whereby further exploration and development may be under- 
taken, pending the time when the Congress endeavors finally to dis- 
pose of this whole problem, either through the enactment of what is 
called a quitelaim bill or through stab ilizing and making permanent 
some sort of Federal administration. 

Senator Ecron. That has been my opinion, and I just wondered if 
you interpreted that that way, too. 

" Mr. Wurre. That is my understanding of the purpose of the measure. 

The Cuamman. Are there any other dieaticna? 

Senator Lone. Yes. I want to ask one or two. How much demand 
have you had for leasing in the Gulf of Mexico and leasing off Cali- 
fornia at the present time, in addition to these present State leases ? 
That is, areas not covered by these existing State leases ? 

Mr. Wuirr. I have mentioned that approximately 900 applications 
for leases under the Mineral Leasing Act have been filed with the 
Department. Other than that, we have had only—— 

Senator Lone. Do you know how many of these areas that you have 
had application for are not covered by the existing State leases? Do 
you have any idea to what extent that would be ? 

Mr. Wurre. They would be relatively few, I think, for this reason. 
I believe that the people who filed applications for Federal leases, 
generally speaking, filed on areas which are now within the geological 
structures of producing fields. 

Senator Lone. And these State leases apparently cover most of the 
better seismograph prospects relatively near the shore, do they not? 

Mr. Wuire. It is my understanding that such is the case. 

The Cuairman. Senator Long, your attention is called to the map 
which has previously been presented to the committee. 

Senator Lone. 1 wonder if that map does show that. In other 
words, this is a map that was submitted to the committee of the leases 
in the Gulf of Mexico, which are very extensive, particularly off the 
Louisiana shore, and, as I understand it, those do cover the best seo- 
logical prospects that have been covered to date. Is that correct? 

Mr. Warrr. That is my understanding; yes, sir. 

Senator Lone. Now, those prope holding those leases under pres- 
ent circumstances, because of the legal doubts and because of the 
orders of court, cannot develop those leases; is that correct ? 

Mr. Wuirr. That is true, sir. 

Senator Lona. The question I had in mind was what objection there 
would be to the first phase of this bill standing alone, that is, to 
permit those persons who hold leases under the States to simply go 
ahead and develop and produce on those leases, more or less assuring 
them that the assertion of Federal authority was not going to divest 
them of any rights that they had by virtue of their State leases. 

Mr. Wuire. It has been the view of the Interior Department— 
and by that I mean primarily the view of the Secretary of the Interior, 
who has given this matter ‘a great deal of persone! attention—that 
the matter of recognizing State leases is just one phase of a large and 
important problem, and that it would be unfortunate if the Congress 
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were to confine its efforts merely to that one phase of the problem 
and were to fail to make provision for the issuance of new leases 
which would permit further exploration to discover new deposits. 

I think I mentioned a moment ago that the geologists in the 
Geological Survey think that further exploration would result in the 
discovery of new fields that would probably double the amount of 
the known reserves in the Gulf within a period of 4 or 5 years. 

Senator Lone. Of course, merely drilling the areas that are leased 
that have not been drilled would accomplish the same effect, would 
it not? In other words, most of these present leases beyond the inland 
waters have not been drilled, and merely drilling those would un- 
doubtedly increase the known reserves, would it not ? 

Mr. Wuire. It would certainly increase the production substan- 
tially, although I think that most of them, or at least a great many 
of the leases, do cover known structures, so that it might very well 
be that drilling under existing leases would not tremendously increase 
the known reserves of the area, but it certainly would result in an 
expansion of production. 

Senator Lona. I am sure you know that there is only a small number 
of these existing leases in the Gulf of Mexico that have been drilled 
to the present date. 

Mr. Wurre. Yes, sir. 

Senator Lone. And even in those that have been drilled, in many 
cases they involve a relatively large structure, where one dry hole 
does not condemn the structure, where it would in some cases require 
quite a large number of dry holes, possibly 10 or 20 exploratory wells, 
to condemn such a structure as that. 

Mr. Wurrr. I think that the point you are making, Senator, is very 
well illustrated by the fact that the leases under which actual opera- 
tions were in process on December 11, 1950, aggregated only 217,000 
acres, whereas the total acreage under lease from Louisiana alone 
amounted to 2,043,000 acres, and the acreage under lease from the 
State of Texas aggregated 377,000 acres. 

Senator Lone. Now, using your figures, that would illustrate that 
there is in fact less than 10 percent of the Louisiana leases that are 
presently being drilled, and that in other words, there are drilling 
operations going on in only about 10 percent of the Louisiana leases, 
leaving 90 percent of them yet to be drilled if materials could be 
obtained. 

You are familiar with the fact, I am sure, that to drill in the Gulf 
of Mexico requires material tremendously in excess of that necessary 
to drill dry land. It is necessary to fabricate an entire platform and 
take it out and sink it in the Gulf of Mexico. Usually I believe it is 
a steel platform. 

You are familiar with that, I am sure. 

Mr. Wurre. I have seen movies of it; yes, sir. 

Senator Lona. The problem is tremendous, even from an engineer- 
ing point of view, and it requires a large amount of equipment. There- 
fore, it would seem to me that the present leases would require just 
about all the materials that could conceivably be made available any 
time in the near future to develop the existing leases, if those leases 
were confirmed by the Federal Government, and if those operators 
were turned loose to develop them. 
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Mr. Wuire. I am not sure to what extent that is true, Senator. 
Iam not informed as to the availability of materials, although I assume 
they are rather tight at the present time. 

Senator Lone. That is the reason it occurred to me that we could 
immediately increase production if the present operators under State 
leases were permitted to go ahead and develop their leases. That one 
phase alone is one thing that, of course, the States would be in no 
position to object to, the States having granted such leases, and that 
is one phase of the bill that to me does not seem necessarily controver- 
sial unless the Government should say that that standing alone is not 
a good proposal. 

Now, avout some of these other proposals, there are some doubts, 
and there will be objections, as you will see. But I have as yet heard 
no objection on behalf of the States to at least ratification of the exist- 
ing leases. But certainly no one could expect a man who went out 
and leased under a State lease and on whom a Federal application has 
been filed, not knowing whether his lease is going to be upheld or 
not, to go and invest millions of dollars in attempting to drill a well 
in those areas. 

Mr. Wuirr. That is very true. Certainly, the situation is unfortu- 
nate in that the lack of certainty is a detrimental factor in the present 
situation. 

Senator Lona. Sooner or later someone is going to have to decide, 
either the Congress or the courts or someone else, whether these people 
who have made application under Federal leases, who have no leases 
now, but are applying for the leases, are on the side of those persons 
who actually hold leases and have been working to explore and develop 
those State leases. 

Mr. Wurre. Of course, the Supreme Court has ruled with respect 
to the State leases, since there has been a determination in each of the 
three cases that the lessor had nothing to grant to the lessee which 
necessarily means that the lessee actually got. nothing in the way of 
legal rights. The question as to the legal rights of per sons who have 
filed for Federal leases under the Mineral Le asing Act is pending in 
court at the present time, and there has been no court decision on it as 
yet. 

If I may just add a word there, I would say that in my opinion, 
the problem both as to the States’ lessees and as to those persons who 
have sought Federal leases under the Mineral Leasing Act is one ra at 
lies in the field of equity rather than in the field of legal rights. I do 
not believe—in fact, I am positive—that the States’ lessees have no 
legal rights in these areas. They have claims based on equitable con- 
siderations ar ising from the fact that they took leases from the States, 
which asserted the power as soverigns, to grant the leases, and they 
have maintained their leases in good standing, either through drilling 
and production or through the payment of rentals or such other steps 
as ‘vere required by the provisions of their leases. 

So they say, now that the Supreme Court has held that the States 
under whose authority they took the leases did not have any legal 
power to grant them, that the F ederal Government ought, as a matter 
of equity and fair play, to recognize them for Federal purposes and 
permit the States’ lessees to continue to maintain their leases in force 
and effect. 
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Now, as to that, I think that the Solicitor General dealt with it 
properly this morning. The executive branch of the Government has 
consistently taken the position that the persons who obtained leases 
from the States on submerged lands of the continental shelf at a time 
when here was reason to believe that the issuing State had the power 
to issue valid leases, and who have maintained those leases in force 
and effect since that time, do have equities which ought to be recog- 
nized by the Federal Government. That position was first taken by 
Secretary of the Interior Ickes on February 5, 1946, when, in dis- 
cussing the then pending case of the United States versus California, 
he said that if the United States should win in that particular case, 
he felt that the leases which had been issued by the State of California 
up to the time when that suit was begun in the Supreme Court ought 
to be continued in force and effect by the Federal Government, at 
least as to royalty rate and time limit. 

That position was confirmed by Attorney General Clark in his oral 
argument before the Supreme Court in the California case, when he 
quoted the President as having authorized him to tell the Court that 
if the United States should be successful in the suit, the President 
would recommend to the Congress that legislation be enacted which 
would recognize the equities of the State's lessees to the maximum 
extent consistent with the national interest. 

For that reason, the executive branch of the Government is not 
opposed to the provisions of the Senate Joint Resolution 20 which 
would recognize the State leases, if they meet certain standards pre- 
scribed in the legislation, and would permit the lessees to continue 
to hold them and to conduct operations under them. 

Senator Lone. ‘The Supreme Court action in not requiring an ac- 
counting prior to 1950 of Louisiana and Texas would also indicate the 
recognition of at least some right on the part of the States, would it 
not, prior to the assertion and upholding of the entire area by the 
Federal Government ? 

Mr. Wuirre. I think that is generally true, and I subscribe to the 
Solicitor General’s belief as to the reasons behind the Court’s action. 

The Crarrman. Would it not be better to state it in this fashion, 
that the Supreme Court, in refusing to allow an accounting prior to 
that date, in effect held that since the Government of the United States 
stood by for a long period while these operations were going on and 
acquiesced in the operations until the suits were actually filed, it would 
be improper to hold the States responsible in an accounting ? 

Mr. Wurre. I think that they were swayed by equitable considera- 
tions of the sort that the chairman mentioned. 

Senator Lone. As a matter of fact, however, the Court did not go 
so far as to hold, just based on the Federal Government’s standing 
by, that the Federal Government was permitting the States to collect 
these royalties, because using the date of 1950, it was using the date 
when the Court actually made its decision rather than the date that 
the Government actually filed its case. The case was filed in 1947. 
Is that correct ? 

Mr. Pertman. 1948. 

Senator Lone. And I believe the Solicitor took the position in that 
case that an accounting should be ordered based on the date of the 
California decision, which was in 1947, and the Court held instead 
that the accounting should be up to date as of the date of the decision 
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of the Supreme Court, which was against Texas and not Louisiana. 

The Cuatrman. I would like to say that an inference cannot be 
drawn from that, because of the specific statement in the decision that 
the States had no concern in the ownership of the land. 

Senator Long. Here is the question I am getting to. The States 
feel that their claim at least within the 3-mile limit should be upheld, 
and on that, the great majority of them are in complete agreement. 
And based on that. I believe you will find that they will “object to 
any leasing by the Federal Government within that jurisdiction. 

If anyone wants the Federal Government to finance a lease there, 
that is not an interim bill, that is a permanent bill. But it seems to 
me that if a thing is right, it is right, and not depending on whether 
something else is right or wrong. And if the President of the United 
States and the Attorney General of the United States and the Secre- 
tary of the Interior of the United States have from time to time 
consistently taken the position that if the Federal Government does 
1OSSes s and own these lands, they will ratify the State leases, why is 
that wrong unless it is tied toa provision that the Secretary is going 
to lease these lands ¢ 

Mr. Witrre. The position of the executive branch, I believe, Sen- 
ator, Was that leases issued up to the time of the California decision 
ought to be ratified and confirmed. The matter of rec ognizing leases 
issued by the coastal States between the date of the California 
decision and the date mentioned in Senate Joint aie 20, which 
is December 21, 1948, or the date when the cases were filed against 
Texas and Louisiana, is regarded by the executive branch as a sort of 
acceptable compromise if the matter can be wrapped up for the interim 
on that basis. 

Senator sone Either you are going to have to ratify those leases 
after 1947 or turn them down, one way or the other. Now, when the 
decision a made on whether to ratify them or confirm them, wh y 
should it be tied to the question of whether or not the Secret: ry 1s 
going to make further leases ? 

Mr. Wuirre. Just for the reason that I mentioned—that it is re- 
garded as being in the nature of a compromise, under which the execu- 
tive branch of the Government would be willing to waive the position 
which it took in the Eightieth and Eighty-first Congresses to the effect 
that the recognition date should not be subsequent to June 23. 1947, 
if by doing that the whole problem could be resolved, at least for the 
interim. 

Senator Lone. How about the leases prior to 1947? Would there 
be any reason why that stipulation should be made with regard to 
those leases that existed prior to the California decision ? 

Mr. Wuire. I do not think anybody in the executive branch would 
oppose that at all. : 

Senator Lone. In other words, as far as you are concerned, there 
would be no objection to ratifying the leases that existed prior to the 

California decision regardless of “whether the Secret: ary had the au- 
a ity to lease in the same bill or not ¢ 

Mr. Wurrer. I would see no objection to that, for the reason that it 
would be consistent with the position taken throughout the whole con- 
troversy by the Secretary of the Interior and by the Attorney General 
on the authorization of the President. 
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Senator Lone. You mentioned that the Secretary had permitted 
certain operations on these wells for a period of 60 days and then 30 
days. The effect of those orders has been nothing more than simply 
to permit these people to flow wells, as a practical effect, is that not 
true? 

Mr. Wurre. Plus the authorization for wells which were in the 
process of being drilled on December 11, 1950, to be continued to the 
producing sand. 

Senator Lone. To completion ? 

Mr. Wuriter. Yes, sir. 

Senator Lone. But still these authorizations, if they were suddenly 
stopped—for example, if at the end of 30 days, it was not continued, 
these people would not even be able to flow a well, would they # 

Mr. Wurre. That is true, because the Supreme Court has enjoined 
the State and the State’s lessees either from taking oil or gas from 
these lands or from doing anything designed to take oil or gas from 
these lands, without an authorization from the United States. 

Senator Lona. It would certainly seem that if the Nation needs oil, 


the persons holding these leases, having drilled the wells, should be. 


permitted at least to let the oil flow out of them, should they not ? 

Mr. Wuirer. That was the view of the Secretary of the Interior in 
issuing this general authorization, on the legal theory that I indicated 
previously in my remarks a few minutes ago. 

Senator Lone. Can you see any reason why the leases should not 
be permitted simply to flow the wells? As a matter of fact, if they 
are not permitted to flow, many of those wells will sand up, and have 
to be worked over at the expense of great amounts of money. 

Mr. Wurre. That is true. I do not think anybody would advocate 
closing them down in the present emergency. 

Senator Lone. That is all. Thank you, Mr. White. 

The Cuatrman. Thank you very much. 

Senator Lone. IT believe Judge Combs would like to ask a question. 

Mr. Comps. Would it be permissible, Senator ? 

The CHarman. Yes, indeed, sir. The Congressman from Texas 
has equal rights at this table with any member of the committee. 

Mr. Comes. Thank you, Senator. That is very gracious of you, 
and I appreciate it. I just wanted to ask Mr. Perlman and Mr. White 
a question or two while they are here, anticipating that they might 
not be able to be here after I testify. Now, this bill is an interim 
bill. It does not cover any period of time. It does not fix any limit 
specifically in the bill. Now, just what is the interim that it is antici- 
pated it will cover? The happening of what event would terminate 
it? What is the interim ? 

The CuatrmMan. Inasmuch as I introduced the bill, perhaps I ought 
to be the person to answer that. 

Mr. Comrs. Senator, they have been testifying, and I thought they 
would be able to answer it. But anybody can answer it. 

The Cuamman. This bill was introduced in recognition of the fact 
that there were going to be bills in the nature of quitclaims, bills 
which previously failed. In view of the long period of unsuccessful 
effort to surrender the rights of the United States in the open sea it 
would be desirable to have interim legislation to permit the continued 
production and exploration for oil so long as Congress had not made 
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up its mind by the enactment of suitable legislation to follow some 
other bas 

Mr. Comps. Now, may I ask Mr. Perlman this then: Mr. Perlman, 
do you consider that the question of title of the States or ownership 
of 1 the submerged lands and the minerals in them within their sea- 
ward boundaries has been finally determined? Is that the interim 
that you have in mind? Just additional legislation to exploit or use 
them by the United States Government? Or do you consider that th e 
question of the ownership of the States has been finally itled 9 
~ Mr. Pertaran. I think the question of the ownership of the States 
has been finally settled so far as the Court can settle it. So far as 


Congress is concerned, no matter what is passed at this session, 
Congress is always at liberty to pass something else, alw ays. 
Mr. Comps. My reason for asking you that was that you expressed 


some doubt that Congress had any right to settle that question as I 
erpreted your testimony. 

Mr. Pertman. No. I said there was some doubt, and I thought I 
ought to express it, as to whether Congress could grant an absolute 
fee-simple title, and that is all. 

But the question as to the exploration of the mineral resources, the 
question as to the disposition of them, I think it is always open for 
Congress to determine. And no matter what legislation is passed 
here on the subject, if it were passed today, tomorrow, or the next day, 
or the next year, Congress can still legislate with respect to the area 
which the Supreme Court has held is an area over which the Fede 
Government has paramount rights ind authori ity. 

Mr. Comps. Now, Mr. Perlman, in view of the fact that on these 
occasions in which the Congress or either branch of it has taken objec- 
tion to this question, they “have decided in favor of the States and 

inst the Government; that is, the Congress has. 

"ha PrerutMan. That was once. 

Mr. Comns. The whole Congress decided it once, and the House in 
the Kightieth Congress voted by a vote of 257 to 29 in favor of the 
States’ ownership. 

Mr. Pertman. That is right. 

Mr. Comns. Within the limits of their seaward boundari a 
in view of that, do you not concede that there is a possibility, at les 
if not a probability, that ultimately it will be determined that the 
States own these submerged lands within their boundaries and the 
minerals in and under them? 

_ Mr. Pertman. Mr. Congressman, it cannot be determined that the 
Ss tea own them, because that is a judicial question that has been 
resolved by the Supreme Court. 

Mr. Comns. I do not think so, It is a governmental question that 
must be resolved by Congress. It is not a legal question at all. That 
is my own concept of it. 

Mr. PERLMAN. The Supreme Court has undertaken to decide that. 

Mr. Comrs. Yes. And the Supreme Court for 100 years and more 
than 200 opinions of subordinate courts have held contrary. So, the 
Court may not keep that present mind. 

Mr. Pertaan. Mr. Congressman, you say they have held to the 
contrary. But the Supreme Court held that none of those previous 
decisions had any relationship to this problem. 
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Mr. Comes. Only because they invented a new doctrine of par: 
mount right that nobody had ever heard of. I do not want to se 
that with: you, because I do not think that we can arrive at any conclu- 
sion. I just face the situation that the Supreme Court has decided that 
the paramount right is in the United States. 

Now, Mr. Perlman 

Mr. Pertman. Let me finish my thought, it will take just a moment. 

Mr. Comps. All right. 

Mr. Pertman. Congress must legislate with respect to it, because 
there is no Federal official that has authority, because none has been 
granted by Congress, to enter into leases to manage the area. Con- 
eress must legislate with respect to it; and, whatever legisl: ation the 
Congress passes on the subject, it is, of course, subject to repeal o 
amendment, just the same as the Mineral Leasing Act has ena 
amended from time to time. 

So, when you get down to it, any legislation that the chairman 
recommends, if it is peere, is subject to your amendment and is sub 
ject to your repeal and is subject to some other disposition of 1 
whenever Congress feels so inclined to act. That may be. 

The Cuamman. Mr. Perlman—— 

Mr. ee May I just say this? I want to make certain in 
answer to the Congressman that our position is that Congress must 
legislate on this subject—just as with these other things that he was 
afr: iid the Federal Government, through its agencies, would attempt 
to seize—or none of the officials of the Federal Government is author- 
ized to do anything. 

The Crarmman. We are in a situation between heaven and earth 
without any direct congressional authority. The operation of these 
lands depends upon 60- ds ay extensions of a stipulation or an agree- 
ment wholly dependent upon the Court, ona it seems, at least to the 
chairman, to be an utterly undesirable situation to be permitted to 
exist. 

So far as the chairman is concerned, this is not a technical, legal 
question at all. It is a practical question, and the bill here is intended 
to provide a practical answer to that question, to get the oil flowing 
again and the revenue flowing once more to the State of Texas and 
some to the Federal Government. 

Mr. Comps. Now, Mr. Perlman, right along the line of the chair- 
man’s comment was what I wanted to ask you. You do see the possi 
bility that Congress might decide that these lands belong to the 
States? 

Mr. Pertmaan. No—— 

Mr. Comns. I say, ‘you can see that possibility ? 

Mr. Pertaan. Not that they belong to the States. 

Mr. Comnrs. And the fact that you are asking now, or that legislation 
is sought—— 

The Crarmman. May I get that straight, Judge Combs? The dif 
ference between the two of you is that you are using the same words 
with different meanings. 

Mr. Comers. I see. 

The CHatrrman. When Mr. Perlman says that the States cannot 
own the land, he is talking about the national sovereignty and the 
ruling of the Supreme Court that ownership is not involved in the 
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submerged lands, but only a paramount right. So, therefore, his 
answer merely is: the Congress cannot give the States, in his opinion, 
ownership, because ownership flows from the common law, whereas 
the paramount right of the Federal Government, under the Supreme 
Court decision, flows from international law, wholly independent. 

Mr. Comps. I see. Anyway, Mr. Perlman, the Congress, at one 
time at least, passed a bill confirming to the States their title in these 
lands. That is true; is it not? 

Mr. Per-Man. Yes. 

Mr. Comps. Assuming that is done again, let us assume that for the 
purpose of the argument—— 

The CHatrmMan. To be quite accurate, Judge, the Congress did not 
dothat. It just quitclaimed. It passed a bill which merely surrendered 
whatever claim the United States might have. Now, that is very 
different from transferring ownership, as every lawyer knows. It is 
the difference between a quitclaim deed and a formal deed of transfer 
with warranty or guaranty of title. 

Mr. Comss. To avoid any technicality in that field, it is conceivable 
that Congress may decide that the States involved have a right to take 
and to use and appropriate that oil, by whatever title or law you might 
see ¢ 

Mr. Pertman. Yes. 

Mr. Comps. That is true; is it not? 

Mr. Pertman. Yes. 

Mr. Comps. Now, in view of that possibility, and especially in.view 
of the fact that the Court itself is divided as to that matter, and the 
Congress the only time it has spoken has decided in favor of the States, 
would it not be a lot better for us to pass an interim bill, if one is 
needed, to permit the States, which have the machinery in operation, 
who made the leases, who have the supervisory staff, and the know-how 
and long experience of producing this oil—would it not be better to 
authorize them, rather than the Department of the Interior, during 
this interim, to go ahead and produce? Would that not be the sensible 
thing? It would not cost the National Government a dime, and it 
would not cost the States very much, because they have the machinery. 

Mr. Pertman. If you ask me, I am the Solicitor General. It is my 
duty to urge the claims of the Federal Government. What you are 
asking to be done is a method by which three States of this Union 
could be advantaged and benefited and enriched at the expense of the 
other States in the Union, That is what would happen. ‘These assets 
belong to all the people of the United States, and not just to three of 
the States. 

Mr. Comps. Now, Mr. Perlman, when the States established their 
boundaries, they located them some distance seaward, some 3 miles, 
some 101%, 

Mr. Pertman. That is right. 

Mr. Comps. And, of course, it has been repeatedly held that the 
Continental Shelf under those waters is an extension of the adjacent 
land. Now, what does that language mean in this case that was de- 
cided in 1842. I want to read it to you. This language and this 
holding have been repeated in perhaps 100 cases: 

When the Revolution took place, the people of each State became themselves 
sovereign, and in that character hold the absolute right to all their navigable 
waters and the soils under them for their own common use, subject only to the 
rights since surrender by the Constitution to the General Government 
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which, of course, is the rights of imperium or the right to regulate 
traffic, and protect this oil. 

Mr. Pertaan. Mr. Congressman, you asked me what this means. 
And the Supreme Court said that it meant, when it handed down that 
decision, that the States had the rights to the beds of all navigable 
waters, Just as you read it, within their boundaries, the beds of the 
rivers, the beds of bays, the beds of all inland waters belong to the 
States, and the States have sovereign authority over them. It had 
nothing to do with the beds of the ocean. And that is what the 
Supreme Court said. 

Mr. Comgs. The Abby-Dodge case dealt with the ocean. 

Mr. Perutman. But as to the Abby-Dodge case, as well as some 52 
other cases, I think, in all, that were cited by the attorneys for Cali- 
fornia, ‘Texas, and Louisiana, in answer to all of them, the Supreme 
Court reaflirmed its holding that the States had fee-simple title to the 
beds of their inland navigable waters. But nothing in those cases 
had any relationship to the paramount power and full dominion over 
one nerged ocean lands, which the United States acquired as an inci- 
dent of national external sovereignty, and which no State was ever 
eee of. 

The CHarmman. Are there any other questions to be addressed to 
Mr. White? 

(No response. ) 

Mr. White, the committee is very much indebted to you for your 
statement. As is always the case, you amaze the chairman by your 
memory for detail and figures for the most complicated aspects of 
the whole case. 

Mr. Wuire. Thank you, Mr. Chairman. 

The Cuarmman. The committee will come to order, please. We 
now have the opportunity of listening to the testimony of Mr. Walter 
S. Hallanan, president of the Plymouth Oil Co., who is the sole repre- 
sentative, at least at this time, of the industry. 

He will testify, as I understand it, with respect to the position of 
the lessees in the entire area. 


STATEMENT OF WALTER S. HALLANAN, PRESIDENT OF THE 
PLYMOUTH OIL CO., PITTSBURGH, PA. 


Mr. Hartanan. Thank you, Senator. My name is Walter S. Hal- 
lanan. Lam president of Plymouth Oil Co., an independent pro- 
ducer and refiner, which owns a substantial interest in ap proximately 
120,000 acres of oil and gas leases acquired through competitive bi d- 
ding from the State of Texas in 1947 on submerged lands in the Gulf 
of Mexico. 

I think I might say parenthetically, Senator O'Mahoney, that I 
am not a lawyer; so I do not attempt to inject myself into some of the 
highly technical discussions and legal aspects of this controversy. I 
am appearing before you as chairman of the Offshore Lessees Com- 
mittee, which consists of representatives of most of the holders of 
leases on surmerged lands off the coasts of 'Texas, Louisiana, and Cali- 
fornia, 

The CHairman. You mean State leases? 

Mr. Hattanan. State leases. The committee will recall that at 


the hearings held in October 1949 on the subject of submerged lands, 
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the offshore lessees presented detailed and comprehensive testimony 
in order to give you as complete and accurate a picture of our offshore 
operations as was possible. We showed you a motion picture of our 
operations, which I think was enlightening to your committee. 
Mr. E. F. Bullard, president of the Stanolind Oil & Gas Co., dese ribed 
the geology of and the geophysical work accon ‘plished on the sub- 
merged lands in the Gulf of Mexico. 

Mr. H. H. Kaveler. assistant to the vice president in charge of pro- 
duction of Phillips Petroleum Co., testified with respect to drilling 
operations and production practices. Mr. Hines H. B: aker, | resident of 
Humble Oil & Refining Co., discussed the equities of the holders of 
leases acquired from th ie respective States. Mr. Ernie E. Pyles, vice 
pre sident of Jergins Oil Co., presented the facts concerbDinge offshore 
operations in California. 

At the hearings held before this committee last August on Senate 
Joint Re solution 1! 5, Mr. Clayton Orn, counsel for The Ohio Oil os 
Mr. W. W. Clary, counsel for Signal Oil & Gas Co., and myself 
peared in behalf of the offshore lessees to supplement the testimor Ly 
previously given you and the committee. It is my underst ieshiens that 
the records of both those hearings during the Eighty-first Congress 
have been formally adopted as a part of the record of this hearing. It 
is the purpose of my testimony today to bring up-to-date the record 
with respect to offshore operations for oil and gas. 

I am advised that current production from State leases on sub- 

merged lands off California—exclusive of production | from the city 
of Long Beach—averages about 50,000 barrels per day. These leases 
cover 10,600 acres of submerged land. This oil is being Dp yroduced from 
about 400 wells, the well-heads of which are located on the uplands 
but the wells are drilled at an angle and bottomed out under the water. 

Operations off California are continuing under a series of stipula- 
tions which have been entered into annually by the State and the 
United States pending the determination of the location of the s onward 
line of California’s inland waters—that is, the line where the rights 
of the State end and the paramount powers of the United States begin 
under the Supreme Court's opinion in the case. 

Of the total of 2,925,000 acres leased since 1945 by 30 operators from 
the States of Texas and Louisiana through competitive bidding, there 
remain outstanding leases covering 1,550,000 acres, or about 50 percent 
of the area originally leased. Leases covering about 400,000 acres have 
been surrendered within the past 6 months. 

As of February 14 of this year, 235 wells had been drilled on these 
leases, resulting in 91 oil wells, 28 gas condensate wells, 4 dry gas 
wells, and 112 dry holes. These wells are located at distances from 
shore varying from 1 to 27 miles. The total oil produced up to the 
present time is estimated to be about 9,500,000 barrels. Present pro- 
duction, practically all of which is off Louisiana, amounts to about 
20,000 barrels per ‘di ay. Offshore operators have expended in excess 
of $250,000,000 in the search for oil in the Gulf of Mexico. The gross 
revenue from the oil produced has amounted to about $20,000,000. 

I would like to call to your attention these facts which illustrate 
the extent to which activities in the Gulf have declined. Three and 
one-half years ago, 48 geophysical crews were in operation, At pres- 
ent there are only four in operation, all off the coast of Texas. Eight- 
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een months ago 26 drilling rigs were in operation. Six months ago 
the number had dropped to 14. At present five rigs are drilling off 
Louisiana and none off Texas. Unless some relief is forthcoming, 
when these five wells are completed, drilling in the Gulf will be at 
a complete standstill. 

On last. December 11, the Supreme Court of the United States en- 
tered its decrees in the Texas and Louisiana cases. In these decrees 
the lessees were enjoined from carrying on any activities on these 
submerged lands except under authorization first obtained from the 
United States. On the same day, the Secretary of the Interior issued 
a notice which, in effect, authorized those then conducting operations 1 
to continue them for a period of 60 days. A subsequent notice has : 
extended the period for an additional 30 days, or until March 11. 

In other words. drilling of the five wells now being drilled. and 
production from existing wells can be continued, but no new wells 
can be commenced. The Secretary of the Interior in his notice stated: 












































The relationship between the known domestic supplies of petroleum and the a 
present and potential national needs, military and civilian, for petroleum is 
such that undue interruption of the present operations in the Gulf of Mexico a 
would involve the risk of injury to our national security and economy. More- 4 4 
over, the producing wells and the elaborate facilities used in drilling for and % 
producing oil and gas in the submerged coastal lands are subjected to unusual 
risks of loss, injury, and deterioration through action by the elements, which ; 
can only be avoided or minimized by continuous and vigilant operation and ‘g 
maintenance. Such loss. injury, and deterioration, if permitted to occur, would 7 
be an economie waste in an operation of benefit to the national security and 
economy and productive of income to the Federal Government. 

(Gentlemen of the committee, we cannot overemphasize the great 
importance of adequate petroleum supplies in these critical times. 
Petroleum is the lifeblood of the machines of production and mobili- 
zation—whether on the farm or in the factory. It is the propelling 
power of practically all forms of transportation, aaa on land, 
on sea, or in the air. It is the motive power for all our military 
forces, whether the Army, the Navy, or the Air Foree. History shows 
that our superiority in oil was a vital and decisive weapon in winning 
the past two world wars. Our enemies’ inferiority in oil hastened 
their ultimate defeat. 

Lord Curzon said of World War I, “The Allied cause floated to 
victory on a wave of oil.” Fleet Admiral ——s said that World 
War IT was won with “bullets, beans, and oil.” No one knows now 
what our petroleum requirements would be in the event of another 
vorld conflict. We all agree, however, that they will be staggering ] 
even beyond the requirements of previous wars. 4 

Let us look for a moment at our present petroleum picture. Today 
our domestic production of ¢ ‘rude oil is approac hing 6.000,C00 barrels 

i day, and our Nation’s partial mobilization plan is just beginning. 


This production is 1,100,000 barrels a day in excess of the peak pro- 
duction in World War II. 
Today we are importing both crude oil and refined products in 
sizable quantities. According to the latest published report of the a 


Bureau of Mines. which is for the month of November, we imported i 
an average of 465,000 barrels of crude oil a day, 100,000 barrels a § 
day coming from the Middle East and 365,000 barrels a day coming 
from Mexico, Colombia, and Venezuela. We also imported from 
the Caribbean area about 450,000 barrels per day of refined products, 
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mostly residual fuel oil. Total imports of crude oil and refined 
products are cur rently in excess of 1,000,000 barrels daily. 

The impact of a world conflict on these foreign sources of supply 
is unpredictable. Many believe that the Middle Bast supply would be 
lost. In that event, we would not only be deprived of that oil we now 
utilize here at home, but we would also face the responsibility of fur- 
nishing from our own supplies the necessary petroleum requirements of 
our allies overseas, who are now receiving supplies from the Middle 
East. Production in the Middle East for November averaged 1,900,000 
barrels daily. 

Many are also concerned about the possibility of a substantial 
reduction in supplies from South American sources which might 
result from sabotage in those countries where the oil fields are located 

r from extensive submarine warfare along the shipping lanes. 

W ith respect to the relationship of petroleum to our national de- 
fense, this committee will be interested in a request made by the 
De partment of the Interior on January 29 last of the National Petro 
leum Council, of which I am chairman. The Department informed 
the council that preliminary studies by the Petroleum Administra 
tion for Defense indicated that in the event of war there would a a 
sharp increase in the demand for petroleum requirements nie h would 
require large quantities of capital and materials, and the Department 
stated that the magnitude of the quantities was not known. 

However, the Department, which is specifically charged with the 
responsibility of seeing that adequate petroleum supplies are obtained 
to meet our civilian and amilitary demands, requested the council 
make a study of the capital and materials needed in order to increase 
the availability of petroleum products in the Western Hemisphere by 
1,000,000 barrels per day. That study is already under way. Thus 
assignment, which I consider to be one of the most important that 
the National Petroleum Council has been called upon to vader ike, 
is certainly indicative of the stagger ing demands we may have to meet. 

If the necessity arises, how can we be prepared to replace the petro 
leum imports which we might lose, to supply our allies who might be 
cut off from their present sources of supplies and, at the same time, 
to satisfy the tremendous increases in military and essential civilian 
requirements at home which would result from another world 
conflict ? 

For one thing, we must intensify our exploratory activities. We 
must intensify our drilling activities, both explor: atory and deve a 
ment, in an attempt to discover new oil fields as well as to develop 
fully and rapidly the existing fields. We must build up a reserve 
productive eapacity which will be available immediately to meet the 
demands of any emergency. As the late Secretary of Defense, the 
Honorable James Forrestal, said: “I do wish to emphasize that un- 
developed oil fields provide no power for machines of either war or 
peace. 

When we were attacked at Pearl Harbor, we were in a position to 
increase our production immediately and within maximum efficient 
rates by more than 800.000 barrels a d: ay. At present, according to 
the best-informed opinion, our reserve ‘productive capacity is only 
about 450,000 barrels per day. It is imperative that this cushion of 
safety so vital to our existence be very substantially increased with 
the utmost speed. 
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Of great importance to our Nation’s energy supplies are the very 
large natural- -gas reserves that have been discovered off the coast of 
Louisiana. Natural gas is an essential fuel for many of our basic 
industries. Plans have been made and contracts entered into requir- 
ing the development of these gas fields, and the laying of marine pipe- 
lines to transport the gas to shore, where it will enter gas transporta- 
tion lines for distribution throughout the eastern section of the United 
States, thereby adding substantially to the supplies we need to satisfy 
the ever-increasing fuel demands of our mobilization program. 

These subm erged lands which are the subject of Senate Joint Res- 
olution 20 oiler one of the largest potential producing areas in the 
continental United States yet to be extensively tested. Much of the 
time consuming work of exploring any new area is already behind 
us. We have spent years on research and gained years of experie nee 
in the solution of the physical problems ‘of operating on the sub- 
merged lands. We have designed, built, and assembled large quanti- 
ties of equipment peculiarly adapted to the search for oil in the 
open sea. 

We estimate that about $100,000,000 has been spent on such equip- 
ment. We have employed and trained many men in this highly 
specialized, costly, and technical work. We have already located 
many prospects by means of geophysical surveys and have purchased 
leases on them. Some of these have been tested, resulting in dis 
coveries. Others have been failures. Many of them remain untested 
by the drill. 

Unfortunately, however, we of the petroleum industry are in a 
position where we are powerless to move. We have been enjoined 
by the Supreme Court. The Secretary of the Interior cannot give 
us relief. As he stated in his report dated January 29 to the chairman 
of this committee concerning this joint resolution, “Guidance from 
the Congress is needed for the program of expanded development 
referred to above.” 

If we are permitied to resume our work, I firmly believe we will 
substantially increase our producing capacity. I have talked with 
many offshore operators and I can assure this committee that if the 
necessary permission is granted, the extent of offshore operations will 
soon surpass the peak of all previous activities. 

It is difficult to estimate how much additional production and 
reserves will be developed by these efforts. I understand it is the 
belief of some operators that the daily production from fields already 
discovered in the Gulf could be more than doubled in 6 to 8 months. 
1 also know it is the opinion of some operators that, depending on 
the magnitude of new discoveries, it may be possible to increase pro 
duction in the Gulf f by two to three hundred thousand barrels daily 
within the next 2 to 3 vears. 

But in any event, to fail to permit the utilization of our experience, 
cur special equipment, our trained personnel, and our geological and 
geophysical knowledge in an effort to discover and make available, for 
immediate use during tlie critical years ahead, this strategic material 
so essential to our Nation’s very existence, would unnecessarily 
jeopardize our national security. It could even be disastrous. 

The offshore lessees believe that the provisions relating to operations 
on the submerged lands contained in Senate Joint Resolution 20 will 
enable us to move forward and resume our earnest endeavors to dis- 
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cover and develop vitally needed petroleum reserves. The resumption 
of these operations will provide additional insurance for this Nation’s 
security, which we just canont afford to deny to the people of this 
country. 

Gentlemen, we must not risk having too little, too late. 

The Cuatrman. May I ask you, Mr. Hallanan, whether the Petro- 
leum Council, of which you are a distinguished member, has any 
estimate of the proportion of the world’s petroleum which is to be 
found within the boundaries of the United States. 

Mr. HAtitanan. Within the boundaries of the United States? 

The Cuairman. Yes. 

Mr. Hanianan. That has been a changing picture, you know, 
Senator, within recent years, and there has been no recent estimate 
made by the Petroleum Council. 

We are at this time engaged, as I have referred to in this statement, 
at the request of the Secretary of the Interior, in trying to deve lop a 
report that would embrace the cost in materials and capital of the 
development of 1,000,000 barrels additional in crude and refined 
products from the Western Hemisphere. But it is my information— 
and I think the committee should have it—that as far as Venezuela is 
concerned, at the present time Venezuela is producing just about its 
limit. 

In other words, we can look forward to very little additional pro- 
duction from Venezuela to make up the 1,000,000 barrels, unless the 
present drilling rate is substantially increased. 

The CuarMan. The last time this committee held hearings with 
respect to the petroleum problem, the discoveries in Saudi Arabia had 

dded so much to the known reserves of the Middle East that it was 
estimated at that time that probably not to exceed one-third of the 


total world supply of petroleum, the known supply, is to be found 
within the continental United States. 
Mr. HAuuanan. That is right. I think the estimate was that not to 


exceed 40 percent of the known reserves was confined within the 
boundaries of the United States. 

The Cuatrman. Of course, the deeper you go, the more oil you find. 

Mr. Hatnanan. That is right. 

The Cuarrman, As a result of a bill that was passed by this com- 
mittee some years ago, which I had the privilege of introducing, there 
have been very large additions to the reserves in the public lands, 
because of the improved drilling and deeper drilling. 

Mr. Hatianan. That is right. The average well a few years ago 
was to a depth of 2,500 or 2 600 feet ; the average well now is in excess 
of 4,000 feet. 

The Crarrman. But the offshore areas will add very materially to 
our reserves ¢ 

Mr. Hatnanan. Very materially. 

The Cuamman. The explorations which have taken place so far are 
indicative of that? You do not have any doubts about that? 

Mr. Hartanan. The oil industry generally feels that the possibili- 
ties of large reserves in the Gulf area are a promising. Of 
course, they must be, in order that there could be any return on 
the amount of money that is required to find those reserves, because 
the cost of drilling wells in the Gulf is many times what it is on 
the uplands. It is a very expensive operation. 
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The CHarrman. That was all described in the former hearings 
when we were shown the motion pictures. 

Are there any questions / 

Senator Lone. Mr. Chairman. 

The Cuatrman. Senator Long. 

Senator Lone. Mr. Hallanan, can vou give us some idea as to the 
average cost of drilling a well in the Gulf? 

Mr. Hacnanan. Senator, the wells in the Gulf have a very wide 
range of variable depth, from 1.400 feet or 1,500 feet to 8,000 or 10,000 
feet. Frankly, I would say that the average cost of drilling up to 
this depth in the Gulf would be in the neighborhood of $500,000 a 
well. 

Senator Lone, $500,000 a well ¢ 

Mr. Hatnanan. Yes, sir 

Senator Lone. And about what would you say the average cost of 
drilling to a similar depth in the uplands would be ‘ 

Mr. Hautianan. About one-third 

Senator Lone. Do you know of a substantial amount, or great 
amount, of additional prospects that the industry is anXious to lease 
at this time, in addition to the existing State leases / 

Mr. Hatianan. I have no specific information on that, but I think 
there are a good many companies which have carried on explora- 
tory work in the offshore sections of Texas and Louisiana, which 
have indicated their desire to bee ome active in the offshore operat 1ons,. 
i think the answer to that, Senator, 1s more or less related to the 
demand and what this national emergency will ultimately come for 
ward to. 

The oil industry feels a deep responsibility in bringing forth what- 
ever oil may be necessary to meet this emergency. whatever it may 
be. And the companies that are already engaged in exploratory and 
production work on the Gulf want to continue. They have their 
investment there; they have their trained personnel: they have their 
special equipment. But as I said, our hands are tied. 

Senator Lone. You mentioned that more than $100,000,000 had been 
spent on equipment for operations in the tidelands area, I presume 
an at this is primarily in the Gulf of Mexico. 

.Hainanan. That is right. 

amas Lone. Now, the companies that possess that $100,000,000 
of equipment would be the ones who would be in a position imme- 
diately to commence operations, would they ? 

Mr. Hatnanan. They would have an advantage to a certain extent 
because they are already out there, and they have their equipment ; 
and some of them have already constructed platforms from which 
wells could be drilled. And to that extent, they would have an 
advantage over those which have not yet become active in the devel- 
opment of the Gulf. 

Senator Lone. Is this not true, that those companies that have 
the equipment and the experience to do this work, and who have 
been doing it, most of them, have just about as much property under 
lease on State leases as they could develop in the immediate future if 
thev were turned loose? 

Mr. Hattanan. That would all depend upon where they were 
turned loose. Some of these leases, you know, are bevond the 3-mile 
limit, quite extensively. 
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Senator Lone. That is true. 

Mr. Hauzianan. In other words, most of these leases are seaward 
of the historical boundary of the States. 

Senator Lone. But I was not referring to the 3-mile limit. I was 
thinking in terms of the State leases whether they were inside the 
State limit or outside, the entire area comprising these present State 
leases. 

Mr. Hatuanan. Yes, sir. 

Senator Lone. As I understand it, that is about two-million-and- 
some-odd-thousand acres, and as a matter of fact it is the testimony 
of the Solicitor of the Interior Department today that less than 10 
percent of that acreage is subject to production, I believe, or drilling 
activities, 

Mr. Hannanan. Senator, 1 think in my statement on page 2, if 
you will refer to it, I say, of the total 2,925,000 acres leased since 1945 
by 30 operators from the States of Texas and Louisiana through 
competitive bidding, there remain outstanding leases covering 1.550,- 
000 acres, or about 50 percent of the area originally leased. Because 
of the very high rentals in some of these leases, some of the companies, 
of course, have had to surrender some of those which were not so 
promising. 

Senator Lone. The point that I had in mind is that the testimony 
here indicated that there have only been drilling operations under- 
taken on about 10 percent of that acreage under lease. 

Mr. Hattanan. That is approximately true. 

Senator Lone. And it does require a tremendous amount of ma- 
terial for a person to drill in these Tidelands areas, particularly in 
the Gulf, and an enormous amount more than it requires drilling in 
the uplands; is that not true? You have to build a steel platform 
that is very expensive, and that sort of thing? 

Mr. Hatianan. In the preparation for your drilling, of course, you 
have to build platforms which require a good amount of material. 

Senator Lona. You stated in your testimony here that on the strue- 
tures that presently have wells, that production mre probably be 
doubled, or at least many operators think that it could be doubled. 

Mr. Hanianan. That is the opinion expressed by some. 

Senator Long. That would be a big task in itself, would it not ? 

Mr. Hatitanan. That would be a considerable task for some of the 
companies that are already engaged in operations. But I think there 
are a good many large companies which have not been engaged in 
Gulf activities, which really feel that the responsibility is upon them 
in this national emergency to become activated in the Gulf develop- 
ment. 

Senator Lone. What would be your attitude toward a proposal 
that, rather than giving the Secretary the authority to lease, would 


simply confirm the existing State leases? That is, insofar as the 
lessees are concerned / 
Mr. Hatitanan. Of course, the lessees would welcome the validation 


of the leases, but I certainly doubt whether that goes far enough. 
There is a very small percentage of the prospective area in the Gulf 
district that is under lease, a very small percentage. 

Senator Long. Does not the area under lease include most of the 
geophysical prospects ¢ 
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Mr. Hatianan. I do not think so. I think there are many pros- 
pects that have been subjected to seismograph surveys that are not 
under lease. 

Senator Lone. And possibly there are quite a few that might be 
discovered by further exploration ? 

Mr. Hatianan. By further exploration. 

Senator Lone. Have you given much consideration to the question 
of the extent to which you could produce from such leases in the 
event of a war, in view of the possible submarine activity in those 
areas ¢ 

Mr. Hatianan. Of course, there is always the element of risk of 
submarine activity offshore. We had that in the last war, as we 
well know. On the other hand, I think that the whole responsibility 
which the country faces as a result of the demand for larger quanti- 
ties of = and accentuated as it is by the risk that the Middle East oil 
might be lost and the imports from Venezuela might be lost, are 
risks which have to be assumed in any program of national defense 
or preparedness. 

Senator Lone. You know, Mr. Hallanan, during the last war we 
had a tremendous number of ships sunk right off the mouth of the 
Mississippi River. As a matter of fact, a submarine fired a torpedo 
at one ship just as it entered the channel at Burrwood and missed the 
ship and hit the jetty. It required hundreds of thousands of dollars 
for the Government to repair the jetty. 

Mr. Harianan. Yes. 

Senator Lone. Which shows the extent to which these submarines 
have been known to come up in wartime. 

Mr. Hatianan. The German submarine activity reached the Gulf 
area very actively. 

Senator Lone. And, of course, a torpedo into one of your drilling 
platforms, from which you might be producing several wells, could 
probably cut off a lot more oil than a ee into some tankers, 

Mr. Hauianan. On the other hand, Senator, you have to figure that 
if they dropped a bomb on east Texas or some of the areas where we 
have production, we would also have a terrific loss. So those are 
some of the things that we have to take a chance with. We cannot 
stop. 

Senator Lone. Thank you very much, Mr. Hallanan. 

Senator Maronr. Mr. Hallanan, I was very much interested in your 
testimony. I think that report that you are working on will be very 
important to this committee. 

Mr. Hatnanan. Yes, Senator. 

Senator Matonr. I understand now that you are operating under 
the extension from time to time of the authority by the Secretary of 
the Interior. 

Mr. HALLANAN. Yes, since the decree of the Supreme Court in 
December had the effect of enjoining us from operation, we have been 
continuing our operations only under the extension of time granted 
by the Secretary of the Interior. 


Senator Martone. In other words, it is only through his sufferance, 


really, that you are operating? 
Mr. Hatianan. That is right. 
Senator Matone. He could take it over at any time? 
Mr. Hatuanan. Yes, sir. 
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Senator Matone. You heard the testimony of the representative of 
the Attorney General this morning, I take it? 

Mr. Hatnanan. Yes; I did. 

Senator Matone. Do you agree with him in his theory that the 
Congress of the United States is without authority to validate and to 
transfer, or quitclaim, the rights to this area to the States? 

Mr. HaLianan. Senator, before you came in, and in my original 
statement I made it clear to the committee that I was not a lawyer, and 
consequently I did not feel that I was prepared to discuss this problem 
of jurisdiction and authority. I want to be entirely candid with the 
committee. It is generally known that the oil industry over the 
period of years, through the adoption of the National Oil Policy by 
the National Petroleum Council, has always favored the operation of 
these offshore submerged lands under the ownership of the States. 
That has been a consistent record of the oil industry. 

However, we find ourselves in a diflicult position at this hour. We 
must operate under the mandate of the Supreme Court of the United 
States, and we come to this committee asking that some authority be 
vested somewhere so that we can continue our operations during this 
national emergency. 

Now, Senator Long has referred to the danger of submarine war- 
fare and the danger of some of our rigs being shot down, and all that 
sort of thing. And we re cognize that. But those are hazards that 
go with the oil industry. It is surrounded with hazards from the 
time you start until you finish. 

But we are not here in any respect to challenge the right of the 
Congress of the United States to say that these submer ged lands should 
not be under the control of the States. We are here to ask the Con- 
gress to point the way to give us some relief where we can meet the 
responsibilities of this emergency. 

Senator Martone. I understand that. And I also understand from 
your prepared brief that you favor this legislation, in the absence of 
any other legislation. 

Mr. Hatianan. We favor the interim legislation as that seems to 
us to be the only way out. 

Senator Matong. We all understand the possible physical hazards 
that we had during World War ITI when they sunk so many of our 
ships coming from Africa and various places with strategic mate- 
rials, but probably also if one of the bombs hit the Capitol, the gov- 
ernors would be very busy appointing new Representatives and call- 
ing special elections. 

The Cuarrman. The only bombs that fall here fall in Nevada. 

Senator Matonr, We are just practicing out there. Now, you feel, 
according to your brief answers to the questions of Senator Long, that 
if you were unhampered, that is, if all of the private companies that 
were in the business were unhampered in their operations, you prob- 
ably could produce this additional oil that is necessary, or get ready 
to do it in due regs in the event this other outside supply is cut off? 

Mr. Hatuanan. I did not indicate that we could produce all the ad- 
ditional oil necessary, but I think that we could make a very substan- 
tial contribution to it. 

Senator Martone. I think I understood that. Now, what about the 
additional discoveries in Canada? Do you think that Canada is going 
to make a rather important contribution to this total supply ? 
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Mr. Harianan. I think so; and T think that is a supply that this 
country will look to in this emergency as a dependable source of 
supply. I doubt whether it will approximate in any respect the esti- 
mates th: ot have been made as to the total production there. But what- 
ever is produced in Canada, I think we can look very confidently to it 
for our national security. 

Senator Matone. What in your opinion has brought about ms 
great expansion of the oil industry over the last, I would say, 15, 20, 
or 30 years? Was it the sort of free hand that investors have that go 
in and form companies and develop oil, or were they helped by this 
Government, which had an interest in the whole situation? Do you 
think it would be helped or hindered ? 

Mr. Hatnanan. The wildeatter in the oil industry is the little fel- 
low who has gone out on his own to find oil. He has found 75 percent 
of the oil reserves of this country, and he is the fellow we must look 
to in the future to continue to develop those reserves. 

Senator Martone. He ts a last-ditch gambler; he either has it or he 
hasn’t it? 

Mr. Harianan. He has it or he hasn't it. He is willing to take a 
chance, recognizing that it is perhaps the most hazardous business 
that he could get into. 

Senator Maronr. Then you think a free hand in this development 
is probably as important as anything else? 

Mr. Hattanan. I think that self-reliance is the most important 
thing in any development. 

Senator Matonr. I think vou could say the same thing with miner- 
als. Congress has always had an idea of saving certain kinds of 
minerals for the future, not realizing that the only way to find miner- 
als is to keep on producing and prospecting them, and making it to 
the best interests of the people to invest money and keep doing it. 
I aeree with you on that point. 

Now, vou heard the testimony and questions this morning. T un- 
derstand you are not a lawver. I am not a lawyer. But you have 
eood lawyers with your oil companies, and you have had a lot of 
experience and are familiar with the oil business from your long ex- 
perience. Do vou think that if the Government could ‘claim the oil 
sneressfully, they could also claim any other assets in those areas, 
like the minerals, and so forth ? 

Mr. Harnanan. Senator, that gets into a field of discussion that I 
should like verv much to avoid. 

Senator Manone. If we avoid it, it is not so good. 

Mr. Harnanan. I say there are a lot of lawyers here, and you can 
eall an abundant number of witneses who could qualify 9 whole lot bet- 
ierthan I. Weare facing, however. a reality, a very practical propo- 
sition, as Senator O'Mahoney said. We have gone past the theoretical 
stage of this. We are faced with the possibility of this development 
in the offshore heing completely stopped, unless something can be 
done that will give the green light for it. And this committee and 
this Congress are the only places we can look for some relief. 

The CHarrman. You want action instead of a lawsuit ? 

Mr. Harnanan. We have had lawsuits, and now we want action. 

Senator Maronr. We fully realize the situation. We also fully 
realize it was brought about by the Government itself. In other 
words, it would not be necessary to have future legislation or legis- 
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lation at this time if we did not extend our activities beyond what some 
of us—I say jus st some of us—believe is possible. 

Mr. Haunuanan. I might say that when we went in—— 

Senator Matonre. We are trying to settle trouble now that we kicked 
up ourselves. 

Mr. Hatuanan. I might say that when our company went into the 
State of Texas and paid, I think, Commissioner Giles about $1,500,- 
000 for 120,000 acres of leases, we did so with the confidence that those 
leases were owned by the State of Texas. And we have relied upon 
the validity of those leases and the honor and integrity of the State of 
Texas and the United States Government. We were acting in good 
faith. Wespent our money in good faith. 

Senator M \LONE, Do you think if there had be nh any doubt about 
the validity of those leases, the mon y would ever have been expended 
a the oil found in the first instance 

Mr. Hatranan. It would not. 

Senator Martone. Then of course the Government would have had 
no inclination to V0 in and control somethi ne ui nless som ‘body hap- 
ened to be making a little money out of it. 

Mr. Hatnanan. I think whatever reserves we have in the Gulf of 
Mexico and in the Pacific, in California, today, are due to the fact 
that States took the initiative in bringing about that development. 

Senator Manone. I thoroughly agree with your statement that 
you made a while ago, that the reason you have any oil in this coun- 
try at all is that vou had a bunch of gamblers in this country willing 
to put their money up, win or lose, in large amounts. 

Mr. Hartanan. That is right. 

Senator Matonr. Now, what does happen to a company if you are 
slowed down now? You have trained crews, and in addition to sup- 
plies being scarce, trained meh are scarce. What har pens to these 
crews 1f you slow down? Can you hold the crews indefinite! 

Mr. Hatnanan. Did you ask about the crews? 

Senator Martone. The crews working. 

Mr. Hatnanan. The personnel ? 

Senator Martone. The trained oil men; the eee 

Mr. Hattanan. They are very highly trained in a specialized field. 
They are highly paid men, and certainly the companies cannot be ex 
pected to maintain those crews for an noehinite aviody of time. They 
would have to be transferred to some other field of activit 

Senator M. \l ONE. Suppose this went tiny na you lost ti 
what happens then if you try to start up? Is it slowed down? 

Mr. Haunanan. Ver y definitely, and very seriously. 

Senator Matoneg. I appreciate, for one, as a member of the 

nittee, your testimony here. T[ think it clarifies quite a large 
a ap yparently there is something necessary to clarify the 
to keep yo u and your drillers from takine them off the end 
gvang-plank there where the Government has placed t] in 

stance, 

“That is all. 

Senator Cornon. Mr. Chairman. 

The Cnamman. Senator Cordon. 

Senator Cornon. I do not want to sur pr ise t] 
statement, but I think this is the time to make a 
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The Cuarman. I am sure that the Senator from Oregon will not 
surprise the chairman. 

Senator Cordon 
a result of the hearings up to date. 
would return the lands under the tidelands out to the 3-mile limit to 
At the appropriate time, Mr. Chairman, I expect 
to make a motion to submit that bill and to substitute that bill for 
this and report it out. 

That being th: 


My own view about this matter has not changed as 
I am in favor of the bill that 


situation as far as my own views are concerned, I 


would appreciate it, Mr. Hallanan, if you would suggest to the com- 


mittee, if you have an opinion, whether in your opinion the operations 
in the Gulf of Mexico and the coast of California could continue if 


such a bill were to pass, or would there be any interruption assuming 


passage ¢ 


Mr. Hatzianan. I do not think the quite laim bill, Senator, assum- 


ing that it would only embrace, say, 3 miles off Louisiana and 101, 


miles off Texas—and I am speaking particularly of the Gulf deve lop- 
ment—I do not think that would do the job at this time, because so 
ge is beyond the so-called State boundaries. 

I think I have some figures here that might be interesting to you. 
2,600,000 acres out to the 1014-1 
are 16,520,000 off Texas out to the Continental 
s, about six or seven times the acreage beyond 


much of this : 


In Texas, for 3 
belt, whereas there 
Shelf. In other word 
the area that would be affected by your bill. 

Senator Lone. Could I interrupt you to ask whether that 16,000,000 
includes the original 2,000,000 ? 

Mr. Gites (Bascom ¢ 
of Texas). It does 

Mr. HaLuanan. 

Senator Lona. 

Mr. Hannan an. Yes. 


Senator L 


Mr. HaLtnanan. 


is out to the 


estimated ? 


Mr. HaALnaANAn. 
Senator cane A\THERS. 


Mr. Hana 


acres. 


Mr. Gites. For your information, there are eighteen and two-thirds 
million acres there in Texas, Mr. Hallanan. 

Mr. Hatnanan. Out to the Shelf? 

Mr. Gites. Y 

Senator LONG. 
1014-mile limit? 

Mr. GILes. 


nstance, there are 


tiles, commissioner 


that is correct. 
That is an additional belt ? 


It does not: 


rds, out to the 1014-mile belt, 
That is out to the 1014-mile belt, and the 16,520,000 
. in Louisiana, there are less 
> are 18,500,000 


Continental Shelf. 

than 1.000.000 acres within the 3- 

acres out to the Continental Shelf. 
Senator SMATHERS. 


mile belt, while ther 


Pardon me? 
Is that an estimate as to the acreage? 
. That is the total acreage, Senator. 
Senator ens > 
Mr. Hatnanan. No, no. 
age. The total acreage under 


That is right. 
Mr. Hatzianan. In Texas; not Louisiana. 
you see, goes right along here in this area, and most all of this de- 


, General Land Office, State 


Now, are those leases in existence, or are those 


That is not under lease. That is total acre- 
lease in the two States is 1.550.000 


of the 18,000,000, 
2,600,000 is not to the 3-mile limit, but to the 


The 3-mile limit here, 


+ eee en mee 
Le aR Ae 


(1 5-mile 


9 G00 000 ¢ 
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velopment is beyond 3 miles. So the 3-mile limit would embrace only 
a very small part off Louisiana. 

Senator Corpon. You are speaking of the area off Louisiana? 

Mr. Hatnanan. That is off Louisiana; yes. 

Senator Corpon. And how far is it out from the 3-mile limit to the 
edge of the so-called Continental Shelf, approximately ¢ 

Mr. Hatnanan. From 40 to 170 miles. 

Senator Corvon. How many wells are now producing outside the 
3-mile limit, if you know? Is there any testimony on that, Mr. Chair- 
man? I donot want to duplicate that. 

The Cuatrman. There was on the old bill. 

Mr. Hauzanan. I think it was given in the other hearing. It is in 
the record. 

Senator Corpon. We can find it. 

The Cuamman. My recollection is, and I think Mr. Giles will con- 
firm me, that there are no producing wells in Texas beyond 3 miles. 

Senator Corvon. Although there are leases. 

Mr. Gigs. That is right. 

Senator Corvon. Have there been exploratory wells beyond the 
3-mile limit off Texas ¢ 

Mr. Gires. Yes. 

Senator Corpon. None of them have brought in producing wells? 

Mr. Gires. Not as yet. 

Senator Lone. As I understand it, the bill that was re ported by the 
House committee in the last session did have a provision for area 
beyond the 3-mile limit. J believe it had a provision that the States 
would take 3714 percent beyond the 3-mile limit and the Federal 
Government would take 621 , percent, or something to that effect. 

Mr. Hatnanan. I think that is correct. 

Senator Lone. And I think that same bill is presently before the 
House committee. 

Senator Corpon. What I understand you to say, then, Mr. Hallanan, 
is that legislation which was limited in its effect to three geographical 
miles off the coast on the Gulf at least would, in your opinion, not do 
completely the job that needs to be done ? 

Mr. Hatianan. That is right. 

Senator Corpon. But that it is necessary to extend the application 
of any lessor, whether interim or permanent, to include the area out 
to the edge of the Continental Shelf? 

Mr. Hauuanan. A great amount of the development, both offshore 
Louisiana and the dr illing offshore of Texas, has taken place beyond 
the boundary limits whic h you have suggested. 

Senator Lone. How far out has there been drilling from the coast 
of Louisiana? What is the greatest distance? 

Mr. Hatitanan. Out to 27 miles. 

Senator Lone. Have there been any explorations, seismographic or 
otherwise, beyond that, to your knowledge ? 

Mr. Haw a CW alace Hawkins, general counsel, Magnolia Oil 
Co., Dallas, Tex.). Thirty-one miles. 

Senator Lone. Could I ask how far out the most successful well 
has been located ? 

Mr. Hattanan. Off Louisiana? 


Senator Lona. Off Louisiana or Texas. I am sure it would be off 
Louisiana. 
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Mr. Hattanan. We have just one small gas condensate well, you 
know, off Texas. There is just one small well. There has not been 
anything very successfully drilled off Texas. The successful drilling 
has been practically all off the shore of Louisiana. 

The CuarrmMan. The map which is being shown behind the witness 
was presented to this committee at the last session. The light-green 
area represents the Continental Shelf. The maroon areas represent 
leases which have been issued by the States of Louisiana and Texas. 
Tt will be seen that the leases which had been issued at the time that 
that map was drawn are closer to the shore than the limits of the 
Continental Shelf. Has that map been materially changed, Mr. 
Hallanan ? 

Mr. Hattanan. No, sir; it has not. 

The Cramman,. As I recollect, that map was presented by the oil 
industry. 

Mr. Hantnanan. That is right, at our hearing in the last Congress. 

The CHarrMan. Yes. 

Senator Lone. Can you give us, or is there someone here who can 
help you to give us, the location of the most distant seaward successful 

ell off the Louisiana coast ¢ 

Mr. Hatnanan. Mr. Hawkins, will you come up and indicate that? 
You are more familiar with it than I am. 

Mr. Hawkins. Yes. It is 27 miles, I think. 

Senator Lone. Is that a successful well? 

Mr. Hawkrns. Yes. 

The Cuarrman. Mr. Hawkins, will you look at this map and see 
if that will not aid your memory about this matter‘ Let me say 
for the record that the map which is now being examined is the 
ame as the map which was presented to this committee but brought 
up to date. This shows the leases which were designated on the 

map, but if there are any changes they appear on this. 

Mr. Hawkins. On block 126 are two producing wells and one 
operation. 

The Cnarmman. And how far out is that ? 

M~. Hawkins. About 27 miles. 
The Cuamman. Twenty-seven miles from the shore line of Lou- 
islana ¢ 

Senator Lone. Can you tell us how many barrels each of those two 
wells is producing ¢ 

Mr. Hawkins. About 400 barrels. 

Senater Lone. About 400 barrels each ? 

Mr. Hawktns. Yes. 

The CuarrmMan. Twenty-seven miles. Now, is the answer, Mr. 
Hawkins, that there were two wells, each producing 400 barrels pet 
dav, about 27 miles off the coast of Louisiana ? 

Mr. Hawkins. That is right. 

The Cramman. And those are the farthest seaward ? 

Mr. Hawkins. As far as I know, Senator. 

The Charman. Are there any other questions, Senator ? 

Senator Lona. No. 

The Cuairman. Senator Smathers? 

Senator SmaTueErs. No questions. 

The Cuatrman. Senator Ecton ? 

Senator Ecron. No questions. 
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The Cuarrman. Mr. 
desire to add ¢ 

Mr. Hatuwanan. I do not think so. 

‘The Cuarrman. I hand you a copy of the New York Times of last 
Sunday and call your attention to this article about oil. I wonder 
if you have seen that. 

Mr. Havianan. I have seen it, Senator, and I had intended to 
1efer to it in my testimony. I think it has a very direct bearing 
upon the matter under discussion here. The article is written by 
Mr. J. H. Carmical, who is the petroleum editor of the New York 
limes, and it points out that an oil shortage is seen facing the indus- 
try. And I call your aitention to one sentence In the oOpehlhig 
paragraph: 


Hallanan, is there anything more that you 


The chief difficulty in meeting that goal 
of an additional 1,000,000 barrels daily— 
is expected to be in the crude-oil branch. 


The Cuairman. Is the article substantially correct ¢ 

Mr. Hautanan. It is. You can always find a way to increase your 
refining capacity and your transportation capacity, but the real prob- 
lem is to find the oil in the ground to the extent of another 1,000,000 
barrels a day. 

Senator Corpon. You have to have something to find. 

The CramMan. Without objection, the article will be made a part 
of the record. 

(The article from the New York Times referred to is carried in the 
appendix. ) 

Senator Ecron. Mr. Chairman, I would like to ask Mr. Hallana 
what is the royalty that the companies pas the State of Louisia la, 
for instance, on these 400-barrel wells out 27 miles? W hat is the 
nature of the lease?’ Or what does the State of Louisiana deriv 
from it ¢ 

Mr. Hantanan. The lease, Senator, as I understand it, is that yeu 
pay so much bonus for the lease. Assuming you pay S)0-an-acre 
bonus, then your annual rental is one-half the bonus price, or you 
annual rental is $25 an acre. And the royalty, as 1 understand it, 1 
the regular one-eighth royalty. 

Senator Ecron. Twelve and a half percent. 

Mr. HaLLaAnan. Twelve and a half percent. 

Senator Lone. As a matter of fact, in Louisiana I believe that 
bids are accepted on an optional basis that a person can offer if he 
wants to an additional amount of royalty in lieu of an additional 
amount of cash payment, and the mineral board would attempt to 
weigh and consider which lease would be more advantageous. 

Mr. Hannanan. Yes. 

Senator Lone. Whether it would be more advantageous to have an 
additional one-sixteenth override or an additional bonus payment, and 
weigh those factors in deciding which lease was most advantageou 
al lthough the State would not accept a lease that would offer less 
than 12% percent royalty, the one-eighth. 

Mr. HALLANAN. That is right. 

Senator Ecron. Now, let me ask, if that Was a il] under the j jurisdic 
tion of the Interior Department, instead of the State of Louisiana, 
then what is ordinarily advanced / 
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Mr. Hatianan. They would provide for competitive bidding on 
a primary lease of 5 years and with not less than 121/4-percent 
royalty. 

Senator Smaruers. Could I ask a question right there? 

The Cuarrman. Certainly. 

Senator Smaruers. A moment ago you said that the very backbone 
of the oil industry was the wilde atters and the small-business men. 
Now, if it got to the point where the Federal Government controlled 
all of it and it was a matter of competitive bidding, under that sit- 
us ote what would happen to the small wildcatter / 

fr. Hatnanan. Senator, he would not be in any different situation 
Ps that he is in now, from the standpoint of the States of Texa 
and Louisiana, because their leases are disposed of at nents 
bidding. 

Senator Corpon. That would be in the case of a big wildcat ? 

Mr. Hatianan. A big wildcat. 

Senator Lone. The difficulty of wildcatting is largely because of 
the tremendous expense of going out there; is it not ? ‘In other words, 
it is the difference between costing a half million dollars to drill a 
single well and $150,000 for the same well in the uplands? 

Mr. Hatntanan. That is right, or less on the uplands. 

Senator Lone. Plus that, to attempt to operate in that area, one 
has to have the equipment, such as these converted LST’s that you 
have? 

Mr. Hatianan. We might as well be very frank about it. Drilling 
for oil in the offshore is a very expensive operation, and I see nothing 
that is going to change that for a long while to come. 

Senator Corvon. It is not a matter of law; it is a matter of neces- 
sity. Is it not? 

Mr. Hatianan. I know of one company that has just completed a 

platform for the drilling of an oil well, and the platform cost three 
qui arters of a million dollars. So we can understand, being realistic 
about it, that it is a very costly operation. 

The Cuairman, It is a big-money operation ? 

Mr. Hatianan. It is a big-money operation. 

The Cuamman. And not only that—— 

Mr. Hatitanan. When you are drilling in 65 to 100 feet of water. 

‘The CuarrmMan. And it requires also a vast organization ¢ 

Mr. HaLianan. A very vast and a very competent organization. 

Senator Lone. Mr. Hallanan, I would like to ask one last question. 
As I understand it, if I judge your position correctly, you do not 
attempt to pass on the relative merits of the States’ claim as against 
the Federal Government’s. Speaking for the operators, all you are 
asking is that, regardless of which side the Congress takes, they permit 
you to go ahead and operate your leases? 

Mr. HAuanan. Senator, we are here to tell you our story, and with 
the full understanding and appreciation that this is a matter for 
congressional determination. We want to move; we want to meet our 
responsibility ; we want it done as expeditiously as possible. But, as a 
matter of carrying on our operations under the State or the Federal 
Government, that primarily is a congressional responsibility. 

Senator Smarners. May I ask this question? I understand that in 
the present interim bill it puts considerable discretion in the Secretar v 
of the Interior to determine who among the bidders is best qualified to 
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fulfill, we will say, the obligations of the lease. Do you see in that 
particular provision any threat to the free operation of the wildcatter 

or the small or independent oil producer. Or what is your opinion 
about that particular provision ? 

Mr. Hatianan. Senator, I think you must give to the administra- 
tive authority, whoever it may be, the land commissioner of a State 
or the Secretary of the Interior, the right to determine whether or not 
a bidder is competent and worthy ¢ and reliable to fulfill the responsi- 
bility any lessee may acquire. What the Government or the States 
may be interested in is getting development. And, to that end and 
purpose, certainly they want to know that the person is reliable and 
financially competent. 

Senator Lone. There is a provision there to the effect that the Sec- 
retary may withdraw a lease in the event of a national emergency. 
Do you see any reason why the Secretary should withdraw a lease 
because of the emergency? It would seem to me that the idea is that 
at the present time, because of the emergency, the Secretary wants to 
lease. Now, why should he withdraw his leases because of the emer- 
gency? If he needs the power to lease because of the emergency, why 
should the emergency require that he withdraw the lease? 

The Cuamman. May I say, Senator, to correct the record, that the 
provision in section 7 (a) authorizes the President from time to time 
to withdraw from disposition any of the unleased lands of the Con- 
tinental Shelf, and then in (b), 1n time of war, when the President 
shall so prescribe, the United States shall have the right of first re- 
fusal to purchase at the market price all or any portion of the oil. 

And in subsection (c), all leases issued under the resolution and 
leases the maintenance and operation of which are authorized shall 
contain or be construed to contain a provision whereby authority is 

vested in the Secretary upon the recommendation of the Secretary of 
Defense during a state of war or national emergency declared by the 
Congress or the President to suspend operations or to terminate the 
lease, the purpose of that, of course, being to authorize action in an 
extraordinary situation. 

Senator Lone. Why should the lease be terminated? That is the 
point I do not understand. I do not see the necessity for terminating 
the lease because of the emergency. I thought the emergency was 
the reason why we are supposed to be granting the lease. 

Mr. Hatianan. I think the language, Senator, of section 4 (a) is 
similar to the language that is carried in all of the statutes providing 
for the Federal leasing of lands, including the Federal Mineral Leas- 
ing Act, in this, that it says that the Secretary is authorized pending 
the enactment of further legislation on the subject to grant to the 

qualified persons offering the highest bonuses on a basis of con ipeti- 
tive bidding. I think that is the uniform practice in the leasing of 
Federal land. 

Senator Lone. But if in competitive bidding you made the best 
bid, why because of the emergency should your “lease be terminated ? 
It would seem to me that the emergency would require more than ever 
that it be held in foree and drilled. 

Mr. Hatianan. Frankly, I do not know why that provision is 
embraced in the bill. 
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The Cuamman. Are there any other questions? 

(No response. ) 

The Cuarrman. I understand that the attorney general from Mary- 
land, Mr. Hall Hammond, is present and has a “brief statement to 
make, and that he would prefer to make that now rather than come 
back tomorrow. 

Mr. Hammonp. I cannot come back tomorrow, Mr. Chairman, un- 
less it is absolutely imperative. It is almost ge een for me to 
come tomorrow. I could come back Wednesday if it were considered 
necessary. 

The Cuarrman. I do not want to force you to be inconvenienced. 

Mr. Hammonp. I can make a statement now, if you wish, in a very 
few minutes. 

The Cuamman. What is the attorney general’s estimate of a very 
few minutes ? 

Mr. Hammonn. Five to seven. 

The Cuairman. Very well. We will be very glad to hear you, sit 





STATEMENT OF HON. HALL HAMMOND, ATTORNEY GENERAL, 
STATE OF MARYLAND, BALTIMORE, MD. 


Mr. Hammonp. Mr. Chairman and gentlemen, Iam Hall Hammond, 
attorney general of Maryland, and I appear here in behalf of my State 
and as chairman of the subme rged lands committee of the National 
Association of Attor nevs Gene ral, 

The last annual meeting of the National Association of Attorneys 
General was held in December, and at that meeting, on December 12, 
the following resolution was adopted by the association: 


SUBMERGED LANDS 


Whereas after more than 100 years of undisputed possession and ownership 
by the sovereign States, both inland and coasial, of all lands beneath navigable 
waters within their respective boundaries, executive agencies of the Federal 


Government have made attempts to take such lands from certain States and the 


Supreme Court of the United States has rendered opinions against California. 
lexas, and Louisiana which cloud the tities of ail the States, both inland and 
coasial, to their submerged lands; and 


Whereas in the California case the Court recognizes that many former Supreme 
Court decisions have uniformly indicated “that the Court then believed that 
States not only owned the tidelands and soil under navigable inland waters, but 
iso owned soils underneath ail navigable waters within their terrivoria: 


ju 
sdiction, whether inland or net,” under which the States and their grantees 
have made improvements totaling billions of dollars in gocd faith: and 
Whereas the Supreme Court of the United States refused to find ownership 
of such lands in the Feceral Government and limited its Cecisions strictiy to the 


declaration of paramount Feceral powers over the submerged lands for national 
def nse, Commerce, and international affairs, specificially re.using to include 
proprietorship” or “ownership” in its decrees in favor of the sete eae nt, 
thereby leaving the entire question of ownership of such lands for future litiga- 
tion or action by the Congress ; and 
Whereas the supreme Court specifically recognized in the California case that 
this whole question of ownership and civision of State and Federal powers as 
to the disputed lands is a legislative matter, using the following words: 

‘We have sai ‘d the constitutional power of Congress in this respect is without 
limitation ° * Thus neither the courts nor the executive agencies could 
proceed contrary to an act of Congress in this congressional area of national 
powers’; and 

Whereas a majority of both Honses of Congress have indicated their support 
of State-ownership legislation each time that the subject has been voted upon 
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and the Committees on the Judiciary of the United States Senate and House of 
Representatives, in reporting favorably on 8. 1988S in the Eightieth Congress, 
recognized the historic rights and traditional equities of the several States by 
incorporating the following language in their joint resclution : 

o* * * We consider it against the public interest for the Federal Govern- 
ment to Commence a series of vexatious lawsuits against the sovereign States 
to recover submerged lands within the boundaries of the States, traditionally 
looked upon as the property of the States under a century of pronouncements 
by the Supreme Court reflecting its beiief that the States owned these lands” 
(p 10). _ f 

“* #* * The committee is of the opinion that not only will the public 
interest be best served by confirming the rights of the States but that common 
justice and equity require such action” (p. 16), and 

Whereas legislative action in favor of the States’ position has been supported 
continuously for several years by the National Association of Attorneys General, 
the Governors’ Conference, the Council of State Governments, National Associa- 
tion of Port Authorities, National Water Conservation Association, American 
tur Association, National Reclamation Association, American Title Association, 
United States Conference of Mayors, and many other national organizations ; 
be it . 

Resolved, by the National Association of Attorneys General in conference 
assembled at Miami Beach, Fla., on this 12th day of December 1950, as follows: 

1. That we continue to urge the adoption by the Congress of an act recognizing 
that ownership of lands beneath navigable waters within the several States 
shall continue to be vested in the respective States, subject only to the para- 
mount rights of the Federal Government in a national emergency, in commerce, 
and in national defense, the exercise of which shall never of itself vest any 
proprietary interest in such lands in the Federal Government; but recognizing 
the right of the Federal Government to take any of such property necessary for 
national defense by priority purchase or due process of law. 

2. That we vigorously oppose any agreements between private interests and 
Federal agencies under which equity and relief would be given private interests 
without giving the same full and complete equity to the States and their political 
subdivisions, and oppose any proposed legislation which will permit the Depart- 
ment of Interior or any other Federal agency to lease, to private interests, lauds 
beneath navigable waters within the original boundaries of the respective States. 

3. That the president of this association appoint a committee of seven attorneys 
general to seek accomplishment of this association's legislative objective afore- 
suid, and to draft and present such legislation which it deems advisable to be 
presented to Congress for consideration on the subject matter herein mentioned: 
aud that said committee be authorized to receive and expend in the name of the 
association voluntary contributions from the publie funds of the several States 
and their political subdivisions and municipalities to cover the expenses of 
presenting this legislative program to the committees of Congress. 

4. That the association offer its Cooperation to the Governors’ Conference 
and urges the Council of State Governments to continue full use of 
for the accomplishment of the purposes of this resolution. 

®. That all such activities of this association shall remain entirely independent 
of private interests and shall be financed solely from public funds voluntarily 
oneributed by the States and their political subdivisions and municipalities as 
aforesaid, and that the association Oppose any compromise or settlement which 
would sacrifice any of the principles involved or surrender the long-recognized 
claim of the States to ownership of the lands beneath navigable waters within 
their original boundaries. 


its facilities 


The Legislature of the State of Maryland at its 1949 session adopted 
Joint Resolution No. 2 of that session, as follows: 


(1) That the State of Maryland is emphatically in favor of continued State 
ownership and control subject only to constitutionally delegated Federal powers 
of lands and resources within and beneath navigable waters within the bound- 
aries of the respective States and requests Congress to pass suitable legislation 
to that end; 

That the Senators and Members of the House in Congress from Maryland are 
hereby requested to give opposition to all pending and proposed measures which 
would create Federal ownership or control of lands, fish, or other resources 
beneath navigable waters within State boundaries, except such rights as are 
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delegated to the Federal Government by the Constitution of the United States, 
and that our Senators and Members of the House in Congress are hereby re 
quested to give their active support to legislation which would recognize and 
confirm State ownership of such property. 

It is clear then that both the State of Maryland and the national 
association are committed to a program which would confirm and 
establish the title of the States to lands beneath navigable waters 
within the State boundaries. Obviously, then, we favor the passage 
of the so-called quit-claim legislation, with such additions thereto 
as in the Walter bill, which would take care of the situation as to the 
Continental Shelf beyond original State boundaries. 

If that cannot be passed—and we see no reason why it cannot be 
passed promptly—then to the extent that this resolution now propose 
is in conflict with the clear and definite principles of the program | 
have enumerated, we are opposed to it. 

On the other hand, if the Walter bill or a bill similar to the Walter 
bill cannot be passed, interim legislation which confirms leases, and 
to this extent makes for certainty and practicability of operation and 
the continued production and additional exploration for oil and gas 
and other minerals would be desirable, and in the interest of the peo- 
ple in this period of emergency, if it does not tilt the scales either in 
favor of the United States or the States, and so unduly favored one 
or the other in the passage of permanent legislation. 

Tested by these standards, the proposed resolution now under con- 
sideration is defective in several particulars: (a) The first sentence 
in the preamble alleges that the resolution is “to provide for the pro- 
tection of the interests of the United States.” Certainly this recital 
should add that there is also to be protected “the interests of the 
States.” 

The same change, we feel, should be made in the last paragraph of 
the preamble. 

(6) Section 4A of the resolution provides that the Secretary is 
authorized, pending enactment of further legislation, to grant leases in 
the submerged lands of the Continental Shelf. No difference is drawn 
between that part of the shelf within the original boundaries of the 
States and that part lying seaward thereof. For practical, legal, and 
constitutional reasons, such a difference must be drawn, we feel, in any 
interim legislation. 

If this resolution is passed as drawn, it would seem to us to be per- 
haps interim in name only, because it would give to the executive 
branch of the Federal Government, under the title of interim legisla 
tion, for the period of the emergency, all that it seeks or asks in per- 
manent legislation. 

This we do not feel is fair. If legislation is to be passed as an 
interim bill to provide in the emergency for the production and ex- 
ploration of oil, as to which we have no quarrel, of course, it should not 
contain provisions which give to one or the other of the parties, if you 
call them so, to this difference of opinion an unfair, undue advantage. 

That is a matter ultimately to be determined by the Congress when 
permanent legislation is adopted, which point of view is to be taken. 
But it should not be taken, we feel, as part of a program to put ove! 
a temporary measure in the national interest, because once this has 
been done, the precedent is established, the pattern is laid, and the 
psychological resultant damage will be of incalculable harm to the 
interests of the States. 
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Senator Ecron. Would a time limitation on it help? 

Mr. Hammonp. It would seem to me, Senator, that it would be more 
fairly approached in requiring joint action as between the State of 
California and the United States, in other words, permitting States to 
make the leases in the interim with the approval of the Secretary, and 
segregating the receipts therefrom to await future action. In this 
Wav. you balance the scales, and you accomplish the result intended. 

The States have engaged in these operations for years. They have 
offices staffed with petroleum geologists, engineers, production inspec- 
tors, chemists, oil gagers and other personnel who have been proven 
fully competent and experienced. They are set up to continue this 
program, with, as I say, if it is thought desirable and necessary, the 
approval of the Secretary of the Interior in the meantime. 

A majority of the House and Senate on all the occasions when this 
matter has come to a vote has indicated that these lands should ulti- 
mately be restored to the States by permanent legislation, and such 
legislation is of the essence of the States’ claims. 

We can never agree, therefore, to any legislation for the adoption 
of an opinion which gives to the Federal Government the control of 
this original boundary for any period of time. 

It is our further view that the definition of “seaward boundary of a 
State” as set forth in section 9 (b) of the proposed resolution as-— 

a line 3 miles distant from the points at which the paramount rights of the Federal 
Government * * * begins— 
would not be fair to the States. 

For example, it has been pointed out here, Texas’ boundary recog- 
nized by the Supreme Court in the Texas case is 1014 miles. We feel 
that that should be left open also for permanent legislation. 

Therefore, for the reasons I have given, we are opposed to the pro- 
posed resolution. 

The Cuarrman, Are there any questions? 

Senator SMatuers. That Attorneys General Association, as I under- 
stand it, represents every attorney general from every State in the 
Union ¢ 

Mr. Hammonp. Every attorney general is a member, and the Attor- 
ney General of the United States is also a member, although I do not 
claim that he is bound by this resolution. 

Senator Smatuers. This has been a unanimous action right along 
of the attorneys general, has it not? 

Mr. Hammonp. It has not been unanimous, but nearly so, sir. There 
have always been one or two States that have not agreed with the 
others, 

Senator Lone. As I understand it, your position is that you have 
always felt that the quitclaim bill, or the bill recognizing the States’ 
rights, at least in their original boundaries, would be correct, and 
that that position should be maintained ? 

Mr. Hammonp. That is so, sir. That is, we feel as a matter of abso- 
lute principle that we cannot surrender. As I said, it is the very 
essence of our claim. 

Senator Lone. Now, that is not to say, however, that if a quitclaim 
bill could not be passed in the interest of production of that sort, you 
feel you would be against the introduction of any interim legislation ¢ 
In other words, your resolution does not necessarily imply that ? 
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Mr. Hammonp. No. We would be against any interim resolutio 
which forfeited our claim to control and ownership of that origina 
boundary, because we feel that once that step were taken, we would be 
prejudiced forever, in the passage of permanent legislation. 

Senator Smaruers. The California stipulation, as you inferre< 
there, would be satisfactory to you if there had to be some interin 
legislation ¢ 

Mr. Hammonp. It would perhaps be acceptable, yes. 


Senator Ecron. Did not the Attorney ane or the Solicitor 


General, tell us this morning that he would not want to get mixed 
7 in any more California situations ¢ 
Mr. Hammonn. Yes, sir. Mr. Perlman made the statement that 

he did not want to work under any more stipulations. But as y 
recall, there were two stipulations. One was the working stipulatio 
for the production of oil, and the other was a stipulation as to bound 
_— And it became evident to me that when he talked about 1 

anting to be tied up in another stipulation, he was referring to tli 
one attempting to define the boundaries. He never again referr 
to the working stipulation for the production of oil. He said tha 
was satisfactory, as a matter of fact. 

Senator Ecron. Thank you. 

Senator Smatruers. Do you see in this general legislation here a 
threat, for example, to the eventual control of the waters of you 
State of Maryland, in the control of the oyster beds, and things oi 
that nature? 

Mr. Hammonp. I can see no distinction whatever between oil and 
Oy sagan. saya ead kelp or any other resources under the sea. 

Senator Smarners, The mere fact that one you have to dig for and 
the pre is lying on the bottom does not particularly appeal to you! 

Mr. Hammonp. I think the Supreme Court has de finitely indic ‘ated 


that that is not the case. In the Zoomer v. Witsell case, they indi- 


cated that the States could operate in that field. because Coneress had 
) 

all 

very large revenue, sponges and sand and everything else is by su 
‘rance of the Federal Government. As a matter of fact, this very 

resolution of the Maryland Legislature spoke of the definite danger b) 


very short extension of the present Federal claims of absorption of 


the Chesapeake Bay into the Federal orbit. That was what produced 
the resolution, in large part. 

The Cuairman. Mr. Hammond, I have two questions. First, did 
I understand you correctly to say that the States are deriving an) 
revenue under the stipulation ? 

Mr. Hammonp. Under the California stipulation ? 

The CuarrmMan, Yes. 


Mr. Hammonp. No, sir. I understand that has been segregated. 
he Cuairman. That is the fact. I thought I misunderstood you. 


Mr. Hammonp. No, sir. I did not say that. I am sorry. 


The Cuamman. The Department of Justice and the Department of 


the Interior have been in complete agreement in support of legis 


lation to waive any Federal claim to inland navigable waters, which 


would, I think, include the Chesapeake Bay. At the request of t 
departments last year, I introduced such a bill. I feel that it is 


not spoken on that subject. I think if this doctrine is allowed to stand, 
State control of oysters, or kelp, from which Maine gets a very, 
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involved in this legislation at all. The only question that remains 
uncertain is what are the boundaries of the inland navigable waters. 

Mr. Hammonp. The Congress, of course, could settle that if it 
would, sir. But the reason I brought in the Chesapeake Bay was 
due to Senator Smathers’ question. 

The Cuamman. If we could find the time to do one half of the 
things we should do, we might make volumes very much larger than 
those which we publish. 

Senator Corvon. God forbid. 

The Cuamman,. I think that a very wise statement was made by 
Senator Cordon. The Senator from Ore von has just made a sotto 
voce comment. “eo thinks that committees can serve their constitu- 
ents and the people of the United States and the States just as well 
by not passing legislation as by passing it. 

Mr. Hammonp. That is very often true. I have no doubt about 
that. 

The Cuatrman. I do not believe that that is at all true with respect 
to the pending bill, of course, you understand. 

Mr. Hammonp. I understand. 

The Cuarrman. Are there any further questions / 

(No response. ) 

The Cramman. Mr. Hammond, we are very much indebted to you. 


Mr. Hammonp. Thank you very much, sir 

The Cuamrman. The schedule of this committee requires an execu- 
tive session tomorrow morning at 10 o'clock, when the motion of the 
Senator from Oregon, Senator Cordon, to act upon the Alaska and 
Hawaii statehood bills will be the business before the co mittee. 

This session, however, will continue tomorrow afternoon at 2 o'clock. 
The next witness on the list before me was unnamed, but was described 
as a representative of the Louisiana State Minerals Board. 

Senator Long, is such a person here / 

Senator Lone. So far as I know, he is not here. 

The Cuatrman. The committee will assemble at 2 o'clock, and 
we will begin with the testimony of the assistant attorney general of 
California, Mr. Everett Mattoon. 

The committee is now in recess. 

(Thereupon at 6:05, the committee adjourned until 2 p. m., Tues- 
day, February 20, 1951.) 
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TUESDAY, FEBRUARY 20, 1951 


Unirep States SENATE, 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, dD, Cd. 


The committee met, pursuant to adjournment, at 2:30 p. m., in 
room 224, Senate Office Building, Washington, D. C., Senator O’Ma- 
honey (chairman) presiding. 

Present: Senators Joseph C. O'Mahoney, James E. Murray, Clin- 
ton P. Anderson, Herbert H. Lehman, Russell B. Long, George A. 
Smathers, Eugene D. Millikin, Guy Cordon, Zales N. Ecton, and 
George W. Malone. 

Also present: Hon. William F, Knowland, United States Senator, 
of California; Representatives J. M. Combs, Second District of Texas, 
and Clyde Doyle, Eighteenth District of California. 

The CuarrmMan. The committee will come to order. 

The Chair is in receipt of letter from the Governor of Texas, Gov. 
Allan Shivers, dated February 17, 1951, reading as follows: 


Senator Josern O’MAHONEY, 
Senate Office Building, Washington, D. C. 

Dear SENATOR O’MAHONEY: Herewith I enclose a joint statement by members 
of the school land board of Texas on Senate Joint Resolution 20, which is to 
be considered by your committee February 19, 1951. 

It would be appreciated if you would read this statement into the record in 
order that it may be heard by the committee members. At your suggestion, we 
have followed this method of presentation due to the limited time allotted and 
the fact that our views have been expressed at length in previous hearings held 
by your committee. 

Sincerely yours, 
ALLAN SHIVERS. 


JOINT STATEMENT OF GOV, ALLAN SHIVERS, ATTORNEY GENERAL PRICE DANIEL, AND 
CoMMISSIONER OF THE GENERAL LAND OFfrice, Bascom GILes, CONCERNING SEN- 
ATE JOINT RESOLUTION 20 


(As read by the chairman) 


The undersigned officials of the State of Texas, in addition to their capacities 
as governor, attorney general, and Commissioner of the General Land Office, 
constitute the school land board of Texas, which has charge of the leasing of 
publie school lands for oil and gas development in this State. 

In view of the short time allotted for the hearing on Senate Joint Resolution 
20, and since our views as to permanent legislation and interim legislation have 
been expressed previously to this committee, we submit this joint statement for 
the purpose of summarizing our previous testimony and present views concern- 
ing Senate Joint Resolution 20, 

We favor the general purpose of interim legislation as expressed in Senate 
Joint Resolution 20. We recognize that continued production and additional 
exploration for oil, gas, and other minerals are essential to the welfare of our 
people in this time of emergency. Pending permanent legislation on the subject, 
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we will support any reasonable interim bill which would permit exploration. 
development, and production of essential] natural resources to be continued on 
this property, provided the interim legislation does not contain anything which 
would prejudice our State in its effort to obtain permanent legislation restoring 
the ow nership which it claimed and enjoyed prior to June 5, 1950. 

The present emergency and the need for interim legislation should not be used 
by either party to gain a point which may we -h in its favor or against the other 
party when permanent legislation is reached for consideration. 

We believe that Senate Joint Resolution 20 can he 
so as to accomplish the desired purposes of 
either the States or the Federal Government any undue advantage with reference 
fo permanent legislation. In this connection, we present the following objections 
and suggested amendments for the consideration of the committe 

(1) The first sentence in the preambie recites that the resolution is “to provide 
for the protection of the interests of the United States.” It would seem only 
fair that protection of “any equities which the States may have” should be added 
to the purpose clause by the insertion of such words therein. These words should 
also be inserted in the last paragraph of the preamble. 


(2) Section 4 (a) provides for leasing of the entire Continental Shelf by the 
Secretary of the Interior 


during the interim, making no distinetion between that 
part of the Sheif lying within the original boundaries of the States and that part 
lving seaward of the original boundaries. Since the coastal States have claimed 
and enjoyed ownership and management of that part of the Shelf Within their 
original seaward bounday ies continuously for more than 100 years, and now have 
the machinery, personnel, and experience necessary to continue Inanaging the 
area without additional expense and without employing additional manpower, 
and since a maior ity of the House and Senate on several occasions have indicated 
that this land should be restored ultimately to the States in permanent legislation, 
we believe that an interim bill should not give the Secretary of the Interior 
exclusive management and leasing powers within these trad 
Adoption of this feature of the bill might be used 
prejudice the States when permanent 


amended by your committee 
interim legislation Without giving 


2s 


itional boundaries. 
as a precedent which would 
legislation is reached for consideration. 
For the reasons heretofore stated in our previous testimony, we believe that more 
production will be obtained and more revenues received during the interim if 
State operations are continued Within the traditional boundaries, However, if 
the committee believes that such arrangement would give the States an undue 
advantage with reference to future permanent legislation, it would seem that a 
plan for joint action could be devised and written inte Section 4 (a) along the 
lines of the present Stipulations between the United States and the State of Cali- 
fornia. At least, some imendment with reference to lands within the traditional 
seaward boundaries should be nade so as to render the present bill fair to both 
the States and the Federal Government, insofar as this point may bear hereafter 
upon consideration of perinanent legislation. 
(3) We believe section 5 4 a) 


to the States of at least 3744 percent of the revenues received from the entire 
Continental Shelf. Payment of 3716 percent of the revenues to the State 
the interim is lin ited by section 
received trom 


(1) should he amended so as to authorize payment 


s during 
» (a) (1), as now w ritten, to those reve nues 
lands lying within 3 miles of shore. Both the States of Texas 
and Louisiana extended their boundaries beyond their original limits to a dis- 
tance of 27 miles prior to President Truman's ¢ ontinental Shelf 
The States have already contributed and Will continue to contribute to the claim 
of the United States (and its political subdivisions) as against other nations to 
jurisdiction over that part of the Continental Shelf lving beyond traditional 
State boundaries, This was recognized by the Supreme Court of the United 
States in its opinion in / nited States v. Louisiana, 339 U.S. 699, 706 (1950), in 
Which the Court said: ‘Louisiana’s enlargement of her 
strencth of the claim of the United States to this part 
sources of the soil under that area.” 

(4) The term “seaward boundary of a State” 
“a line 3 miles distant from the points 
Federal Government * * +# 


Proclamation. 


boundary emphasizes the 
of the ocean and the re- 


is defined in section 9 (Db) as 
at which the paramount rights of the 

begin.” This is less than some of the coastal 
States have claimed. Vith approval of Congress, for many years. In the ease of 
Texas, the seaward boundary was fixed at three leagues (nine marine miles) 
from shore in 1836. and this boundary has been recognized continuously by the 
United States and other nations of the World. It was so recognized by the 
Supreme Court of the United States in the recent case of United States Vv. 


Teras, 
33! Therefore, it is submitted th 


60) U.S. 707 (1950). at this definition of “seaward 
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boundary of a State” should be amended to provide that the term means “a line 
*» miles seaward from the coast, or such further distance as the seaward boundary 
of any State existed at the time such State became a member of the Union.’ 
It is our sincere hope that the committee will adopt the suggestions herein 
offered in order that our full support may be given to this legislation. 
ALLAN SHIVERS, 
Governor of Texas. 
BAScoM GILES, 
Commissioner of the General Land Office. 
PRicCE DANIEL, 
Attorney General of Texas. 


The Cuatrman. The Chair desires to express his appreciation to 
Governor Shivers, to Commissioner Giles, and to Attorney General 
Daniel for their cooperation in presenting the views of the State in 
this brief and explicit form. The absence of the Governor from these 
hearings, the absence of the attorney general, will not in any way 
militate against the consideration of the views expressed in this 
document. 

And Commissioner Giles, since you are here, I want to say to you, 
on behalf of the committee, I am sure that we are very glad indeed 
to have this material, and it will be under the closest scrutiny when 
the committee comes to consider the bill. 

I have also before me a letter from the State Bar of Texas, signed 
by Chairman Robert Lee Bobbitt of the special committee on tide- 
lands, which I would like to make a matter of record at this time 


STATE Bark OF TEXAS, 
SPECIAL COMMITTEE ON TIDELANDS, 


San Antonio, Texr., February 74, 1951 


Re Senate Joint Resolution 20, by Senators O'Mahoney and Anderson, au 
thorizing continuation of production and exploration in the submerged lands 
areas pending permanent legislation by the Congress. 

Hion serpH C, O'MAHONEY, 

Chairman, and Members of the Committee on Interior and Insular Affairs, 
The United States Senate, Washington, D.C. 

GENTLEMEN: The members of the State Bar of Texas, along with other citizens, 
are vitally interested in appropriate and prompt action by the Congress which 
vill insure continued production and search for oil and other resources in the 
submerged lands areas during the present emergency, under temporary author 
ivations which will best serve the national interest, and safeguard the rights 
und views of the States, the Federal Government, and other interested public 
agencies and persons, until the Congress is able to enact permanent legislation 
on this very important subject. 

Appearing for the State Bar of Texas, its special committee on tidelands 
expresses appreciation of the courtesies extended by your committee, and re 
spectfully submits the following suggestions for your consideration: 

First. As we view the matter, it is iniperative and appropriate during this war 
emergency that all concerned recognize the fact that the uninterrupted (a@) pro 
duction of oi! and other resources from the submerged lands areas, and the con- 
tinued and diligent (0) search for additional oil and resources therein, are of 
paramount importance; and that all persons and all agencies, both State and 
lederal, should be willing and anxious to join with Members of the Congress in 
their efforts to accomplish these necessary purposes, particularly since such 
action will not in any way prejudice the contentions or principles of anyone on 
the issues to be considered and determined in connection with permanent 
legislation. 

Second, We submit that the two great purposes above stated can he accom 
plished in the public interest, and with justice and equity to those citizens and 
companies who have heretofore, at great expense and through hazardous opera 
tions, discovered and produced oil and other resources from the submerged lands 
areas under the authority of the States. It seems clear that the existing leases 
heretofore executed and operated in good faith should be confirmed, and that 
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future operations thereon should be continued under the terms of such leases 
and under such authority of the Congress as will safeguard the best interests . 
all concerned and which, above all else, will insure uninterrupted production and 
diligent explorations. 
Third. As above indicated, continuous production and uninterrupted search in 
these areas during this emergency are the most vital issues involved in thi 
proposed interim legislation. The disposition of, or holding of, all or a part : 
the royalties and income from operations under the existing leases, pendirz 
action by the Congress on permanent legislation, does not present insurmountab 
difficulties. The proposed interim legislation should include, it seems to u 
appropriate safeguards to both the States and the Federal Government, ani 
which will in no way limit or prejudice the claims, principles, or contentions 0! 
anyone concerned, pending final action by the Congress when it gets around 
settling all issues involved on a permanent basis. 
Fourth. Concerning authorization in the proposed interim legislation for th: 
possible leasing of lands not now under lease, whether in the so-called tideland 
or the Continental Shelf areas, it seems that it might be proper for the repre 
sentatives of both the Federal Government and of the States to agree upon the 
terms of such additional leases. 
We assume that all concerned in such instances would act in good faith | 
insure continued production and diligent explorations in the national interes 
during the emergency, and that neither party would undertaken to secure at 
advantage or to prejudice any other parties in such operations. 
After all, Congress has the power and the duty of resolving the rights and 
interests of all parties on permanent legislation, and it is contemplated that su 
legislation will be accomplished within the near future. 
Respectfully submitted. 
SPECIAL COMMITTEE ON TIDELANDS, STATE BAR OF TEXAS, 
PALMER HutrcHeson, Member. 
JOHN D. McCatri, Member. 
Rosert LEE Bossirr, Chairman. 
The Cuarrman. If at any time any further representations are de 
sired to be presented, the committee will be very glad to receive them. 

The attempt of the chairman to expedite the hearings has merel\ 
been a recognition of the fact that Members of the Senate and, indeed, 
Members of the House are confronted with the necessity of dealing 
with some of the most important problems ever presented to the 
Government of the United States, and we must conserve time. But 
we do desire to have a full expression of the views of all who may be 
concerned. 

It has been the feeling of the committee—at least of the chairman, 
I should say—since this problem has been before the Congress since 
1938 and numerous hearings have been held, that there is practically 
complete one ition of every point of view that can be expressed wit): 
respect to the legislation. And I take this opportunity to say definitely 
for the record that the hearings of this committee on Senate Join 
Resolution 195, which was before it last year, are hereby incorporated 
as a part of the hearings on Senate Joint Resolution 20. 

Congressman Doy le, you have advised the Chair that vou are re- 
quired to be present at some other meeting and you woul d like to be 
heard first. We are ve ry glad to accommodate you, 


STATEMENT OF HON. CLYDE DOYLE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Doytr. Mr. Chairman and members of the committee, certainly 
T would be remiss if I did not state briefly that I very much appreciate 
the courtesy of the chairman of this committee and members of the 
committee in inviting me to sit at the committee table during these 
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hearings. You did so at the last session of Congress at similar hear- 
ings, and I appreciate your repeating the courtesy. 

There are here in the room, Mr. Chairman and members of “% com- 
mittee, certain distinguished citizens from my home city of Long 
Beach that have been “sent by my city across the continent to a pear 
at these hearings to add weight, at least by their presence, to the posi- 
tion of my home city on this important subject, and I would like the 
priv ilege of just presenting them to the committee. It will only take 
about 30 seconds, and I am sure they would be honored by being so 
presented, and I am sure the committee would be glad to see them 
rson ally. 

So if I may have that privilege, first I have the honor to introduce 
the Honorable Councilman Keller, chairman of the oil petroleum 
committee of the city council of my city, and also a petroleum engineer. 

Emmet H. Sullivan, a member of the harbor board of my home city 
of Long Beach, and Mr. Amar, harbor manager of my city, and we 

ink the best harbor manager of one of the greatest harbors in the 
OmaiE. 

[ will be very brief. I feel that the record is fairly well complete, 

; the chairman has said, on most of the material points that could 
be presented at such a hearing as this. Furthermore, our very able 
ity attorney is here again, and I will vield what time I might other- 
e take in his favor and in favor of the deputy attorney general of 

a“ State, who is also to testify this afternoon. 

= a member of the S eventy-ninth Congress I filed for the State a 
quitelaim bill representing the State theory of owne ae of tidelands. 
J baliees the record will show that I filed my bill before the Attorney 
General filed his suit against the State of C Eiifornis. I filed only 
after conference with the then Sec retary of the Interior, Mr. Ickes, 
and with the then Attorney General, Mr. Biddle. 

At that time before the sult Was filed. | registered objection to the 
proposed suit, and I urged that no accounting be asked of my State 
or of my city of any oil royalties received by either the State or the 
city on the grounds that my city had received its tideland grants in 

ood faith from my native State of California in 1911; the State of 

California dealt in good faith when it made the grants and when it 

ide the oil leases; and also that when my home city had contracted 
its oil wells on tidelands for production purposes that it had dealt 
in good faith. 

We passed a quitelaim bill in the House of Representatives in that 
Seventy-ninth Congress. I think there were only 11 votes against 
it. L was one of the Members of Congress who voted to override the 
veto of the President of the United States of that bill. 

\gain in the Eighty-first Congress I again filed what we term, what 
this committee terms, the quitclaim theory for the State of California 

d other States, and I again supported that theory by appearing 
Lefore the House committee, and then by appearing before this com- 
iniitee during your important hearings in the month of August 1950. 

Lalso: appea red in the House in the Seventy-ninth Congress in behalf 
of passage of the quitclaim theory bill for the State of California and 
the city of Long Beach. 

And now in this session of Congress I again filed the same bill that 
hs ad been approved in the last session of Congress by the House Judi- 
ciary Committee and for which a rule was granted by the House of 


} } 
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Representatives. The text of that bill was the same as the Walters 
bill of the last session of Congress and the same as the Walters bill this 
session of Congress. 

My resolution was H. R. 58, filed January 3, 1951, and I believe 
was the first bill filed in the House of Representatives, at least numeri 

cally, representing that theory. 

I, of course, am in support of the Walters bill in the House of 
Repreesnt: atives, 

The City Council of Long Beach, the city harbor board, the city 


of Long Beach, forwarded to me recently under certification of the 


city clerk, copies of Resolution No, C-12838, dated February 6, 1951, 
registering opposition to Senate Resolution 20 and House Joint Reso- 
lution 131. 

I, therefore, and because I also as Congressman feel that that was 
the consistent position for the city of Long Beach to take under the 
circumstances, oppose the two resolutions just named by me. 

As I said, the city attorney will register the arguments. I will not 
tuke time so to do. 

I do wish to say that I have here Assembly Joint Resolution No. 3 
by the Assembly of the State of California registering objection to 
Senate Resolution 20. I wish to file that with the committee, and also 
Assembly Joint Resolution No. 4 

The Carman. This material may be received and made part of the 
record. 

(The resolutions referred to are as follows :) 


ASSEMBLY JoInT RESOLUTION No. 3—RELATIVE TO THE TIDELANDS AND SUBMERGED 
LANDS ADJACENT TO THE COASTAL STATES 


Whereas until recently it was generally recognized that all of the coastal 
States owned a belt of land beneath navigable waters adjacent to their coasts; and 

Whereas in 1947 the Supreme Court of the United States held that those lands 
were not owned by the States and that the Federal Government rather than 
the States has paramount rights in and power over the 3-mile belt of land; and 

Whereas the effect of the decision of the Supreme Court was to divest the 
States of valuable oil rights; and 

Whereas State ownership of the 3-mile belt of land is not inconsistent with 
the Federal control necessary in the conduct of international affairs and Coast 
Guard activities : Now, therefore, be it 

Resolved by the Assembly and Senate of the State of California, joint 
That the Congress of the United States is respectfully memorialized to enact 
suc : legislation as will be necessary to restore the ownership of the 3-mile be! 
of land beneath navigable water adjacent to the coasts of the coastal States: 
cua be it further 

Resolved, That the chief clerk of the assembly is directed to transmit copies 
of this resolution to the President and Vice President of the United States, to 
the Speaker of the House of Representatives, and to each Senator and Repri 
sentative of a coastal State in the Congress of the United States. 


ASSEMBLY JoINT Resovwilon No. 4—RELATIVE TO LANDS BENEATH THE NA\ 
GABLE WATERS ADJACENT TO THE COASTS OF COASTAL STATES 


Whereas a recent decision of the Supreme Court of the United States refutes 
2a long recognized claim of the coastal States to the 3-mile belt of land lx 
neath the navigable waters adjacent to their coasts: and 

Whereas the effect of this decision was to divest those States of valuable oil 
rights; and 

Whereas ownership of such land by the coastal States would in no way inter 
fere with Federal control necessary in the conduct of international affairs ar 
Coast Guard activities; and 
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Whereas if it is possible for the Federal Government to secure the ownership 
of such lands on the basis of its contentions before the Supreme Court, there is 
a danger that the ownership of all State lands in other States as well as in the 
coastal States will be jeopardized ; and 

Whereus the legislature of the State of 


California, has, by resolution, me- 


morialized the Congress of the United States to enact legislation necessary 
to restore this lind to the State: Now, therefore, be it 


Resolved by the Assembly and the Senate of the State of California, jointly, 
That the legislatures of each of the States are urged to adopt a resolution similar 
to that of the California Legislature ; and be it further 

Resolved, That the legislature of each of the States is requested to trans- 
mit to the Legislature of California copies of any resolutions adopted or notice of 
any taken relative to the subject matter of this resolution; and be it fur 
ther 

Resolved, That the chief clerk of the assembly is directed to transmit 
of this resolution to each of the legislative bodies of each of the States. 


Mr. Dorie. In closing, Mr. Chairman, may I reserve the right to 
file a short statement in addition to this brief statement by me? 

The Cuarrman. Yes, indeed. The committee will be very glad to 
receive it. 
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(Nore.—The supplemental statement filed by Congressman Doyle 
the appendixes. ) 

Mr. Dorie. The resolution by the City Council of Long Beach, 
referred to, and the Harbor Board, referred to, on February 6, 1951, 
was incorporated by me with appropriate remarks by myse If on Feb- 


appears in 


ruary 13,1951, at page A-774 in the Congressional Record Appendix. 
[ wish again to renew my appreciation for the courtesy of the 
committee. 
The Cuairman. Congressman Doyle, as physical proof of the fact 


that your _— ntation to us last year has not been forgotten, 1 hold 
in my hand a copy of a photograph of Long Beach which you were 
good enough to Sandi to the committee at the hearing on Senate 
Joint Resolution 195 last vear, 

This photograph, an enlargement of which we also received and 
which I have sent for in order to be exhibited here, contains a represen- 
tation of the line of demareation fixed in the stipulation between the 
State of California and the Government of the United States. It 
also shows the limit of the bay as defined for the purposes of the cases 
of United States v. Carillo (13 Federal Supplement 121). It shows 
also a third line much further seaward running from Point Fermin to 
New port Beach. This line cuts off a part of the city of Long Beach 
itself, and from my way of thinking would be utterly and completely 
unfair to the city of Long Beach. 

I want the record to be clear. however. 
curtails, or fixes, I should probably say, the boundary of the inland 
navigable waters. The greatest care was taken in drafting the bill 
to make certain that it would not in any way fix that line. The fixing 
of the line will be made either by way of the decision “ the Supreme 
Court after the Master’s Report has been received or in permanent 
legislation eventually passed by the Congress. 

[am sorry that the enlarged map is not present in the room, but I 
will hand this down the line so all the members of the committee 
may see it. 

Mr. Dorie. I wish to thank the chairman for that statement. I 
know, Mr. Chairman, you made a similar statement at the hearings 
before this ¢ ommittee last session of Congress when I questioned the 
propriety of that proposed line. 


that nothing in this bill 
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Senator Lone. Could I ask the witness whether the line here on the 
picture outside the proposed Government line 

Mr. Dorie. That, Senator Long, is the Federal breakwater 

Senator Lone. And I take it that the proposed line proposes to 
take for the Federal Government approximately half the land inside 
the breakwater—in fact possibly more than half. 

Mr. Doyte. More than half, Senator. Further, the fact is that the 
corporate limits of my city, which is a municipality under our State 
law and a city of first class, extend out at every point at least as far as 
the Federal breakwater and in two or three places slightly beyond 
the Federal breakwater; in other words, approximately 3 miles out. 

With re tere we to what the chairman said, I call your attention 
to the fact that the Government proposed line here [indic: ating | is at 
Gaviola Avenue. That is the landward end, and leaves 3 miles and 
almost 4 miles of municipal beach and municipal water which could 
be leased by the Secretary of the Interior if he wanted to under this 
resolution. 

The Cuamman. Mr. Congressman, you are mistaken about that on 
two grounds. First, this line which is denominated the “proposed 
line” is only the line of the st ipulation. 

Mr. Dorie. That is correct. 

The Cuarrman. And the Govrnment has never proposed any such 
line. No person has made any representation to this committee to the 
effect that that should be the boundary line. It is not a proposed line. 
That line, according to all of the information I have received, was 
drawn in the stipulation merely for the purpose of putting on the land- 

ward side all of th 1e wells that have been drilled there. It is my infor- 
mation that there is no well in the Long Beach Harbor on the seaward 
side of that loan, But I have tried to make it clear that so far as the 
chairman of this committee is concerned, and I would judge from the 
expression of other members of the committee, there is nobody on this 

ommittee who even dreams that that line of the stipulation should 
he regarded as the boundary of the inland navigable waters. The boun- 
daxy in my judgment must be much farther seaward. It certainly 

he a Id not be permitted to cut off any part of the city of Long Beac h. 

. Dorie. Thank you very much, Mr. Chairman. 

r just urge to your r attention very briefly two points on that. 

Senator ANDERSO Do you agree with ths at or not‘ 

Mr. Dorie. Yes, Ver. Senator. 

Senator AnpErRsoN. What the chairman has just said ? 

Mr. Doyvie. Ido. As far as I know, that is a fact. 

Senator ANnperson. Then why is it called the “Government pro- 
posed line” ? 

Mr. Doyte. Well, that is the farthest south line. or the line out the 
farthest in our harbor which the Government is willing to accept. 

Senator AnpErson. As part of the stipulation ¢ 
he CramrmMan. As part of the stipulation ¢ 

Mr. Dorie. Manifestly, Mr. Chairman, at least the whole corporate 
limits of my city was an inland bay, and all _— years—— 

The Cuamman. My understanding about it, sir, was that that line 
was drawn not for the purpose of fixing a br ands iry but for the pur- 
pose of defining the line on the landward side of which were all of the 
wells that have been drilled. It was a line of convenience and not a 
line of determination of boundaries? 
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Senator Smaruers. May I ask a question ? 

Mr. Dorie. Yes. 

Senator SMatrHeR. Did the people of California propose that line 
there ¢ 

Mr. Dorie. We did not. 

Senator SmarueErs. Who proposed that line ? 

Mr. Dorie. May L ask the city attorney ? 

The CHarrMan. Yes. 

Mr. Invine W. Suirn. Mr. Chairman, I belie ve I should clarify this 

cause of 7 lack of information. That isa Gover! nimnent propos ed 

ne. The Justice Department petitioned the Supreme Court in the 
California case that they { fix this seoment of the California coast line 
as the final line of the inland waters at San Pedro Bay and ocean front 

Long Beach. And the Attorney General for California, Mr. Mat- 
toon, Lam sure, will bear out and supplement that with documents 

The Cuairman. Mr. Smith, let the Chair interrupt so as to clarify 
again. Mr. Smith is testifying with respect to the lawsuit. Now 
what he says about the lawsuit is correct. I am talking about the 

rislation, and I want to make it as clear as clear can be th: it, so far as 

SPONnSOrs ¢ f this legislation are concerned and according tomy j ia g- 
ment as far as the committee is concee) red, that line has neve been 
drawn. It means nothing to us, and nothing in this bill is intended to 
ix that line or to control the right of the ¢ ity of Long Beach to areas 
seaward of that line. We are taking nothing away from it in this 
legislation. 

Mr. Dorie. Mr. Chairman, may I make one brief observation 
though? Ofcourse the fact that that was proposed by the Government 
in the 1 uwstit as the permanent line is the cause of fear on the part of 
our people. . 

The Cuatrman. Naturally. I can understand that and I am doin 
my best to allay that feeling. 

Mr. Doyitx. One further point so that you realiz an the city 
COU il and the | Lik! ‘bor board pate more than ji ist Oo radi "y Causes ¢ f 
fear, and that is this: That within the last year the ae, departinent 
of my city asked the right of the Federal Government to dredge ‘ust 


} 
{ 


a ijacer it to this proposed line, outside, for the purpose of getting land 
to fill a pier inside the proposed line, and the Federal Governn " nt 


} 


refused the right of my city to dredge in our own munic ipal harbor 


guous to the Government proposed line to get land to fill a pier 

ea Within my corporate limits on the eround. Mr. Chairman, that 
the dentate ‘would take place ou side the ¢ rovernment propo ed 
line in this lawsuit. And now. therefore, we come before you, as you 


realize, with the real ground, we feel, of fear. Furthermore, we are 
dead anxious to have that point clarified at the earliest possible date. 
— Senate Joint Resolution 20 doesn’t, as the distinguished chairman 
id it couldn't, because it is an engineering problem. 

sut we again insist—and this will be my last statement—we again 
ee that the least that can be done, and I think the chairman has 
made it clear for the committee that there certainly should be no 
opposition to all the corporate limits in the city of Long Beach being 
understood to be exempted from any inclusion of less than an inland 
bay. Clearly it is an inland bay and should be exempted for purposes 
of legislation. 
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Senator Munuikin. Mr. Chairman, may I ask if it is the chairman’s 
interpretation that the bill before us is broad enough in its terms to 
support the claim of these gentlemen ¢ 

The CuairMan. It does not deny the claim, not at all. And I say for 
myself, and IT know Senator Anderson agrees with me, that nothing in 
this bill is intended to divide the city of Long Beach. 

It is obvious from looking at this photograph that the line of the 
stipulation, here called the “Government proposed line” because it 
was so proposed in the lawsuit, touches the shore at a point which is 
apparently well within the corporate limits of the city. There are 
houses which run right down to the beach on the seaward side of 
that line. I think it would be absurd to hold that those houses on the 
seaward side of that line were actually on the open sea. They are 
not on the open sea, they are on a bay. 

Senator Mirurkinx. May I ask, Mr. Chairman, whether these gen- 
tlemen have proposed an amendment that would skirt the contro- 
versy but broaden this particular situation ¢ 

The Cramman. Not vet. 

Mr. Dove. I think, Mr. Chairman, that concludes my statement 

favor of my time going to the city attorney unless there are some 
questions. 

Senator Lone. May I suggest to the witness, Mr. Congressman, 
and I believe you will agree with me, that there is nothing particularly 
wrong about the Federal Government or the Solicitor for the Federal 
Government claiming everyihing he can for the Government. | 
believe his statement yesterday was to that effect. that it was his duty 
to claim for the Government everything he could claim to which the 
Government might have some claim. That does not necessarily mean 
it is just or belongs to the Government just because the Solicitor 
claims it for the Government. 

Mr. Doyie. Senator, granting that is true, I am not willing to 
grant that even the Solicitor of the United States shall make a claim 
that has no basis in fact or merit, and that is what he did when in this 
lawsuit he claimed this Government proposed line, manifestly the 
whole corporate limits of my city, of the bay. And the least he could 
have offered to stipulate to, in my judgment -and I am a lawyer, 
too—is the corporate linits of mv city. 

Senator Anperson. You have done pretty well in the Supreme 
Court so far, have vou not ¢ 

Mr. Dorie. No, not with regard to my city. 

Senator ANpErson. But you are saying he had no merit behind 
anything he is contending on this thing. 

Mr. Doyur. I didn’t say that, Senator. T said he had no basis in 
fact or merit so far as mye itv is concerned in my judgme nt. 

Senator Anprrson. Let me ask this: Your city and other groups 
worked hard to defeat the legislation in August of 1950. Do you 
think the position of your city and these other States was improved 
by the defeat of that legislation and the subsequent act of the Supreme 
Court ¢ 

Mr. Doyir. Senator, it is a long look ahead, and I do not feel 
qualified. 

Senator Anprrson. Tam wondering if you improved your position 
and if you will improve your position by defeating this bill. You 
are quite obviously detern tined to defeat this resolution as well, and 
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that means the impounding of money has to go on, and the taking of 
money and putting it away ina fund; whereas under the terms of this 


Texas and Louisiana could get some use out of it. What do you 


really hope to get by the defeat of this legislation ¢ 

Mr. Doyie. Let me answer it this way: Suppose the master in 
chancery comes out as to my city and reaffirms the Government pro- 
posed line, asa permanent line. 

Senator ANprerson. Then it will be too late for legislation, will 
not ¢ 

Mr. Dorie. Yes. 

Senator Anperson. Do you think it will stop litigation ? 

Mr. Dorie. It will not stop litigation. We will go on with litiga 
tion for years if the master in chancery comes out with that. 

Senator ANperson. If somebody else is getting the money, lit igat ion 
will not help you too much, will it? IT mean from a_ practical 
standpoint ? 

Mr. Dorie. No, if our private interests drill up against our Long 
Beach city limits and drain our oil pool, within our city limits. 

Senator Anperson. You would concede under this resolution you 
havea chance for fair treatment: do you or not ¢ 

Mr. Doyte. It depends on how it might be amended. 

Senator ANDERSON. You do not believe, as it stands, there is a 
possibility of fair treatment ? 

Mr. Dorie. My city attorney and the harbor board and the city 
council have objected to it; they have so informed me. 

Senator Anperson. I understand they have objected to it. They 
objected to the resolution of August 1950. But you do not believe 
that under the terms of this, without amendment, there is a chance 
for the city of Long Beach to be fairly treated / 

Mr. Dorie. Not a fair chance; no. I would rather have it in 
writing to be reasonably sure. 

Senator ANDERSON, Anybody would, but you are in the midst of a 
controversy ; are you not / You are now tied up in court. Here is a 
way that says in the interim we can proceed and try to protect each 
other’s interests. Do you think it better to stand back and say, “We 
don’t want anything in the interim”? 

Mr. Doyxe. I think we can get something better than this, Senator 
Anderson. 

Senator Anperson. Through what? 

Mr. Dorie. We can get quitclaim legislation. 

Senator AnpERson. You tried to pass it in the Seventy-ninth, 
Kighty- first. and now in the Eight y-second. Do vou honestly believe 
it will pass in the Eighty-second / 

Mr. Doyte. I believe it is worth trying in preference to having the 
uncertainty of this legislation. 

Senator AnpDerson. There are bookmakers who have been down 
before the Kefauver crime committee who will give you odds. 

Mr. Doyie. I am not a good gambler, but I am willing to take a 
chance. 

Senator Miuurqin. Mr. Chairman. 

The CHamman. May I first, Senator Millikin, say to Congressman 
Doyle, who has made a very excellent presentation here both last year 
and again today, that no authority is given by this resolution to the 


Secretary of the Interior to lease one single acre of subme rged land 
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to which the city of Long Beach lays claim without the consent of 
(he city of Long Beach. We sought to make this as clear as printed 
language could make it. 

In re sponse to Senator Anderson, you said you would like to have it 
in writing. We have offered it to you in printing. The Secretary of 
the Interior cannot under this bill lease any lands which are beneath 
inland navigable waters without the consent of the city of Long Beach 
if there is a controversy about it. 

Mr. Doyix. Well, 1 will defer to that to my able city attorney, 
Senator. 

Phe CHarmman. That was the intent, and I hope you will accept 
is the statement of the sponsors of this legislation. 

Mir. Dorie. I will accept it on that basis. 

Senator Minurkin. Mr. Chairman. 

The CratrMan. Senator Millikin. 

Senator Miturkux. Would it be opening up a Pandora box of diffi- 
culties in other directions if this thing were made clear so far as this 

ticular point is concerned ? 

‘The CnatrmMan. No; there is nothing sacred about this language. 

Senator Mituixrn. Printed words on paper do not mean anything 

cred, and these gentlemen say they are not satisfied, and if we 
could satisfy them without opening up secedisiedl else all along the 
line — 

The Cuamman. I know there is no possibility of that. 

Senator Minurkin (continuing). Let’s satisfy them. 

The Cuamman. If you had been in here when the hearing started, 
you would have heard the statement of the chairman. I am merely 


ing to allay fears which are expressed upon ie basis of nothing 
contained inthis bill. I am trying to make it clear that this so-called 
} 1 line set forth in that phot ograp yh means nothing t o the 
ponsors of this bill: and, so far as I know, there is no member of 


the committee who regards that as the seaward boundary of the inland 
navigable waters of Long Beach. 

Senator Munzixin. Mr. Chairman, I simply repeat that if, without 
destroying the essential symmetry of what we are trying to do here, 
ou can put some language in to allay the fears of these gentlemen, 
et’s doit. That is what we are here for. 

The Cuatmman. Why, of course. The Senator has worked with 
the chairman of this committee for many years, and he knows cer 
tainly that nobody is more willing to accept amendment than is the 


enator Miniikin. To that I heartily subscribe. I am not posing 

Vv point of resistance to the chairman at all. 

The Cuarm™man. Good. 

Senator r Minsixtin. It is only because the chairman made it so clear 
that these gentlemen were not intended to be restricted by this com- 
posite line in this photograph that it occurred to me we could make 

additionally clear with perhaps some happy language. 

Mr. Doyite. Thank you, Mr. Chairman. 
The Cuarrman. All right, Congressman Doyle. 
Ir. Mattoon. P P 
Senator Maronr. Are you through with this witness now? 
The Cuamman. Yes. 
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Senator Matone. Could I ask a couple of questions ? 

The Carman. Certainly. 

Senator Matone. I am glad to see you here, Congressman. 

Mr. Dove. Thank you. 

Senator Manone. What was the condition as far as the leasing 
and the rentals before the Supreme Court decision in relation to 
Long Beach ? 

Mr. Dore. Well, the city of Long Beach—and perhaps my city 
attorney, who will testify, can give you more of the technicalities 
of it—but the city of Long Beach does not lease its wells. It con- 
tracts its wells, which is quite different than most municipalities in 
most States. The royalties by reputation—and the city attorney 
can give you the exact figures. 

Senator Mavone. I am not asking for the exact condition but just 
generally. 

Mr. Doyte. They are very high, probably the highest in the coun- 
try by reputation. The harbor board of my city is under our char- 
ter rated as an independent, semi- independent municipal body, with 
power to lease any oil properties for the city, as a department of the 
city. In other words, our city council does not even have to approve 
the contract and the activity of the harbor board. I am sure th: at is 
correct. If I am incorrect in any detail, I want the city attorney to 
correct me. 

Senator Matone. It does not matter much about the detail. Just 
give me the general picture. 

Mr. Dorie. The general picture is that under the charter the city 
harbor board, representing the city, has power to lease or contract 
and develop the wells, and it has adopted the policy of contracting 
the wells at very handsome royalty figures. That was the condition, 
Seriator Malone, before the Supreme Court decision. 

Senator Matonr. In other words, the oil was considered an asset 
of the city primarily ? 

Mr. Dorie. That is correct. 

Senator Marvone. And in making contracts with the contractors 
you had worked out a system so that the royalties secured by the city 
were very high; is that true? 

Mr. Doytx. That is correct. 

Senator Martone. About how high did it run at the maximum or 
minimum? Just generally spe: aking, then we can get the details. 

Mr, Smrru. Our net is more than 60 percent. 

Senator Manone. More than 60 percent. That is a little higher 
than it runs almost anywhere else. 

Mr. Dorie. That is correct. 

Senator Martone. Where did the Supreme Court decision as it is 
now leave you? 

Mr. Dorie. Well, as I understand it, we are going ahead. We are 
still operating on the same basis; but, on the advice of our able city 
attorney and action of the board of harbor commissioners, the royal- 
ties are being impounded. We have, I believe, approximately 100 
millions dollars in escrow at this time. 

Senator Matonr. That is a good deal of money for 


any city; is 
t not? Now, Mr. Doyle, what happens under this bill ? 


Could you 
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just generally give me what happens now if this bill passes as it is 
now written ¢ 

Mr. Doyie. Well, Senator, I would yield in favor of my city at- 
torney who has come thoroughly prepared after studying it ex- 
haustively to give briefly an answer to that question. 

Senator Martone. Well, Mr. Doyle, do not try to be accurate, and 
allow anything to stand corrected in detail; but, generally speaking, 
what is the picture ? 

Mr. Dorie. All right. Of course, in the first place, it is very ob 
vious that if this bill passes in its present form, it still will be neces- 
sary to have a permanent line fixed so far as the city of Long Beach 
is concerned, The present line leaves approximate ly 4 miles of our 
beach and 9,800 acres of our corporate water within our own munici- 
pet uncertain as to who - iene jurisdiction—whether or not 
the Federal Government will or whether or not it will Teave all or 
an y portion of that in the cor as ate limits for control by the munici 
pality. That, of course, is a continuing hazard in our : agent, 


The other thing is this: That under our procedure in the State 
of California, unless the municipality has fee title to all the land 
within its corporate limits, it definitely limits the pia riengie of 
our municipality in all matters. We naturally cannot issue, for in- 
stance, a bond issue, I fake a that would be passed by bond attorneys 
unites we have fee titl the land within our ¢ denorate limits. 

Now, this resolution st il; wives to the Federal Government the para- 
mount right, whatever that means, within a portion of our corporate 


limits unless the municipality and the Interior Department get to 
gether. I mean it leaves the Supreme Court decision right where 
it is so far as part of our corporate limits are concerned. 

Senator MaLone. Now what would be the condition if the so-called 
quitclaim bill that has been proposed a couple of times—and we did 
pass it but could not muster enough votes to pass it over a veto— 
if that were passed, what position would you then be in? 

Mr. Dorie. Of course, that, 1 presume, if the quitel aim was adequate, 
would put the city of Long Beach within its corporate limits in its 
original position of undisputed ownership, domination, and control 
and parmount right, whatever that is, within our corporate limits for 
all purposes. It would permit, for instance, our harbor department 
and our city council to build out into this water area more doeks and 
wharves. 

Our harbor board has proposed, I am informed, as will show on 
this map, a harbor development contiguous to the Government's pro 
posed line of ap proximi ately $65,000,000, and we have the money to 
do it, because our municipal treasury has the money. 

So, a quitclaim would clarify the whole title subject so we could 
issue bonds; we could build substantial facilities any place within 
our corporate limits. Now we cannot, of course: we woul not dare to. 

Senator Marone. In other words, if I get your explanation cor- 
rectly, Mr. Doyle, it would put you back where you thought you were 
in the first place / 

Mr. Doyie. That is correct. 

Senator Matone. And you could continue your normal operations / 

Mr. Doytr. Yes. 

Senator Matone. This is in the field of conjecture, and one man’s 
guess is as good as another’s. But you are in a position now that 
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used to be when I came from Nevada. I had to kind of guess what 
the Congress was likely todo. What chance do you think a quitelaim 
bill would have to pass after this bill has passed and is sort of on the 
way and taken for granted and deals are made under it/ Do you 
think we are ver y likel ly to pass another bill / 

Mr. Doyte. Well, I do not know, assuming that this resolution did 
pass, Whether the psychology of the members would be such as to 
realize it was only intended as an interim bill and there were major 
decisions that still had to be made or not. 

I would say this, Senator Malone: If an interim bill passes with- 
out making dead sure that all of the corporate limits of the city of 
Long Beach were turned back to it for full domination and control, 
naturally we would have to oppose anything less than that. 

Senator Matonr. You oppose this bill. But suppose it were passed. 
Let’s just take it for granted it would pass for the moment for that 
purpose. Then what chance do you think we would have of late: 
legislation restoring your ériginal position / 

Mr. Dove. I think it would reduce the chances of passage. I would 
assume, unless it was made very, very clear to all the Members that 
I am thinking of in the House of Representatives, that this interim 
did not take care of the total problem. 

Senator Matonr. We have precedents here. We are still operating 
under interim or temporary legislation, temporary iE xecutive powers, 
that were passed 10 years ago. I am a little bit disturbed about 
passing a bill called an interim bill. We still have the temporary 
buildings that were built for World War I down there, had them for 
World War IT, and still have them for world war III. This interim 
thing gets me down sometimes. 

Mr. Dorie. You see, Senator, the thing that causes us to have great 
mental hazards is that ever since the appointment of the master in 
chancery, or the referee, on lines out in California, there has been 
virtually no action. I mean the referee has not yet made any report 
as to Long Beach, and so we are held up as an important municipality 
in everything that municipality should be free to do in its harbor 
or beach front. Even now I understand that he has passed out the 
information that it may be a considerable time yet before he is able 
to give a report as to Long Beach. 

So, I would say, answering your question very frankly, that I would 
think that, unless the Members of the House, especially as I know 
some of them, had it very clear to their attention that this interim bill, 
if it passes, did not meet the total problem, psychologically it would 
limit the possibilities of passing a quitclaim. 

Senator Martone. Thank you very much for a frank statement. I 
remember you very well and your red-headed district attorney. I am 
looking forward to him taking the stand. Thank you. 

Senator Minurkin. Mr. Chairman, I would like to ask, if someone 
can answer it, what was the vote in the Senate and what was the vote 
in the House the last time we had a quitclaim vote ? 

The Ciramrman. I do not recall. We will check it and put that in 
the record. 

Mr. Marroon. The voting in the House was 257 to 29, almost 10 
to 1. The vote in the Senate was never reached on the floor for the 
reason that it was voted with a favorable recommendation out of the 
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Senate Judiciary Committee just 2 days before the adjournment, 
when the convention in Philadelphia was held, at which convention 
there was a resolution favoring its adoption. 

Senator Mirirk1n. There were two conventions there. [Laughter. | 

Senator Matonr. Which one passed the resolution ? 

Mr. Marroon. I assumed the one I mentioned was the one about 
which the Senator inquired. 

The Cnarrman. The Senator from California, 

Senator Knowtanp. Mr. Chairman, I do not desire to take up the 
time of the committee now because you have a number of witnesses 
from California, some of whom may have to return. I would like 
the opportunity to make a statement later. 

With your indulgence, I talked with the Governor’s office. Gov- 
ernor Warren had been in the hospital with bursitis and probably 
will be there a few more days. I inquired whether a letter had been 
sent expressing his views. The office told me that one was sent by 
air mail yesterday to you, with a copy to me, but apparently it has 
been delayed in transit; so that I asked that they read the letter to 
me over the long distance phone, which they did. 

I would like the opportunity—it is very short, just three para- 
graphs—to read the letter now, subject to any typographical correc- 
tion that may be necessary due to the reading over the telephone. 

The CHamman. Very well. 

Senator Knowxanp. It is dated the 19th of February 1951, ad- 
dressed to the chairman of this committee | reading] : 

Fresruary 19, 1951. 

My Dear Senator: I have received your letter of January 20 enclosing a 
copy of your Senate Joint Resolution 20 relating to tidelands. 

After studying this resolution and comparing it with the resolution referred 
to in my letter to you of August 9, I cannot find that this is any less objectionable 
than the former resolution. I can only reiterate my previous statement that 
operation and development have been uninterrupted under the present a 
rangement. It is not at all certain that they would be uninterrupted after th: 
change suggested by your resolution. 

I renew my suggestion in my previous letter that you take these views into 
consideration before deciding to press the adoption of this resolution. 

Sincerely yours, 

EARL WARREN, Governor. 

If ask that be made a part of the record. I would merely like to 
say at this time, Mr. Chairman, as the senior Senator from California, 
I do intend to speak later in opposition to this resolution and in favor 
of quitclaim legislation. I agree with the Senator from Colorado 
that this situation could be clarified to a far more satisfactory degree 
by a straight quitclaim bill. 

The CHarrman. Mr. Mattoon. 

Senator Knowianp. Mr. Chairman, just one other brief interrup- 
tion. The administrative assistant of my colleague, Senator Nixon. 
asked that I advise the committee that he is home with a slight attack 
of the flu today, and he would also like to ask permission at a later 
time to file or make a statement to the committee in regard to this 
legislation. 

The CHarrman. That will be acceptable. 
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STATEMENT OF EVERETT W. MATTOON, ASSISTANT ATTORNEY 
GENERAL OF THE STATE OF CALIFORNIA, LOS ANGELES, CALIF. 


Mr. Marroon. Mr. Chairman and distinguished members of the 
committee 

The CuamMan, Please be seated. 

Mr. Marroon. Thank you. 

You have heard .our senior Senator read the letter from our Gov- 
ernor, Who it was announced yesterday was ill, and you have received 
presentation here of our Lieutenant Governor yesterday. 

' The Cuairman. Yes, sir. 

Mr. Marroon. Also a member of the State lands commission and 
the presiding officer of our State senate. 

In addition you have been made acquainted with the fact that our 
State land commission, consisting of the Lieutenant Governor, State 
controller, and the director of finance, have twice adopted resolutions 
opposing this Senate Joint Resolution No. 20. 

In addition to that Congressman Doyle referred to Assembly Joint 
Resolution No. 3, which was adopted by both the assembly of the 
California Legislature and the senate on the same day, January 23, 
1951, calling upon the Congress for appropriate legislation to bring 
about the restoration of the rights of the States in and to all sub- 
merged lands beneath navigable waters within their boundaries, in- 
cluding the resources thereof. Here is a copy of this resolution. 

The Carman, It may be received. Do you wish to have it part 
of the record ¢ 

Mr. Marroon. If you please. I think the Congressman already 
introduced it. 

The Cuarrman. It may be received. 

Mr. Marroon. In addition I have here a copy of a telegram air 
mailed to me which, I understand, was dispatched to the distinguished 
chairman of this committee on February 16 by Edmond G. Brown, 
attorney general of the State of California, the new attorney general. 

May I read: 

Hon. JOSEPH O’MAHONEY, 


Chairman, Interior and Insular Affairs Committee, 
Senate Office Building, Washington, D. C. 

I regret exceedingly inability to be present at hearing on Senate Joint Resolu- 
tion 20. Have carefully studied bill and must conclude that it is most unfair 
to the State of California. We feel that title to submerged lands in question 
should be quitclaimed to the State of California. Assistant Attorney General 
Everett Mattoon will present California’s position to you. I request that he 
be heard. 





I believe the original of that is on file. 
The CxuarrMan. It has been received, sir. 

_Mr. Maroon, It is therefore apparent that in discussing the posi- 
tion of the State of California I can only do so with the full recogni- 
tion of this pronounced opposition on the part of our Governor, and 
our Lieutenant Governor, and our senior Senator, our State lands 
commission, our legislature, and our attorney general. So that should 
and will be the premise upon which I proceed. 

Now, it is unfortunate at this time that I feel compelled to advert 
briefly to the question that was raised here during the testimony of 
Congressman Doyle, at which time reference was made to the state- 
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ment on this map now in evidence, referred to as the “Government FR " 
proposed line,” which runs from Point Fermin, just misses the wharf Jy 
and the Rainbow pier, and'runs directly to the boundary of the ciiy BW 
of Long Beach. 3 } 
Senator Martone. Mr. Chairman, is the map identified by an exhibit 7 
number ¢ vou 
The Cratrman. It is already in the record. 
Mr. Marroon. It was introduced last August’ as well. In order cla 
that the record may be clear, I have before me the official documents at 
on file in the case of the United States against California, in a pro dlr 
ceeding which followed the making of the order and decree of Octob the 
27, 1947, which effectuated and implemented the opinion of the Su wa 
preme Court of June 23, 1947, and which sought before the Suprem: Th 
Court the granting of a motion, which motion asked that lines c 
drawn along the California coast stating the precise boundaries | lit 
three segments of our coast, which had at that time and are now wl 
producing oil, leaving all the rest of California’s 1.200 miles of coast CO! 
line absolutely undetermined, uncertain and chaotic so far as titl ha 
and ownership and jurisdiction are concerned. us 
In so doing—and IT have here with me the copy of the three seg 
ments—they start at Point Conception, which is a point some distanc th 
north of the city of Santa Barbara; they hug the coast line, wit] re 
merely a line drawn in ink on a simple sketch, clinging to the last drop ) wl 
of water, bearing no relation to nor recognition of the Santa Barbara sh 
Channel or the islands offshore of California. The line of this seg as 
ment ends at Point Hueneme. That is designed to take care of th re 
so-called Elwood Hills or Goleta oil fields in the Santa Barbar: 
County and Ventura County areas. cl 
The second segment drawn is from Point Fermin in the straight di 
line, which is denominated on this map, barely missing the Rainbow se 
pier and terminating right in the middle of Long Beach. And that th 
is the line claimed by, proposed by and claimed by, the Federal Gov pn 
ernment in this position. 
The third segment ; Ww 
The Cramman, Is it not a fact, sir, that in that very proceeding ; 
the task of defining the boundaries of the inland navigable waters 4 m 
was assened to a master? q Vv 
Mr. Marroon. That is true. Iam stating what was claimed by the 4 
Government. : 
The Cuamman. Was it not the duty of the master to make recom 3 t] 
mendation to the Supreme Court as to what the boundary was? 4 
Mr. Marroon. Of course itis. Tam coming to that. 3 G 
The Crramman. Was not the Supreme Court expected by both t) 2 


Government and the State of California to determine upon the mas it 
ters report what the Supreme Court felt to be the boundary of ti 
navigable waters ? 


Mr. Marroon. That is true. 4 c 
The Cuairman. All right, if that be true— sl 1 
Mr. Marroon. That is still pending in the Supreme Court. j q 


The CratrmMan. If that be true, sir, can vou point out anything n 
this bill that attempts anywhere to define the seaward boundaries of 
navigable inland waters? 

Mr. Marroon. No, and that is—— 
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The Cuamman. Then I submit, sir, that—— 

Mr. Marroon. It is—— 

The Cramman. Pardon me, sir. 

Mr. Marroon. Yes, sir. 

The Cratrmman. Your discussion is completely irrelevant. Now 
you may proc eed with it 1f you desire. 


Mr. Marroon. I wished to finish the designation of t] » third line 
claimed by the Government, which runs from this aa r indie wr o 
Long Beach to the city of Newport Beach, again huggin » Ins 


drop of water along the coast line. And if we took our i aa n 
there and at low tide they dipped their feet over that line into the 
water, they would be trespassers upon the land of the United States. 
That is the claim. 

The chairman, of COUrse, is correct—that is a matter pending in 
litigation. But at this time I must advert to the testimon v here, 
which was engaged in extensively yesterday by the Solicitor General, 
concerning this very proceeding, i in which he stated that California 
had attempted to delay or to impede—I am not sure that he didn't 
use that term—the decision of this matter in the Court. 

Now in that regard, in answer to what the Solicitor said, and with 
the greatest deference to the special master appointed, he has already 
reported to the Supreme Court upon the first stage of this reference 
which was, as the Senator may know, the report as to what seoments 
should be determined along the coast at this time (these were the three 
asked for by the Government). He is now engaged on the second 
reference. 

California pointed out 104 areas where the title is in complete 
chaos. And as to those we did not ask that all be determined but we 
did submit six additional typical areas out of which the special master 
selected four. So as it now stands, there are the three submitted by 
the Government and the four submitted by California which are 
pending as to a determination of their lines in this proceeding. 

Now the special master is a busy man. On the second reference 
which was made to him—— 

The CHatmman. Now may IT sav to you, Mr. Mattoon, the special 
master’s report in the case is not relevant to this discussion. We wish 
yer™ testimony with respect to this bill. 

Mr. Marroon. Very well. 

The Cuarrmman. And I do hope that you will conserve the time of 
the committee. 

Mr. Marroon. I shall. I adverted to this because the Solicitor 
General spent much time upon it. 

The Cuamman. The Solicitor General spent too much time upon 
it, may T say. 

Mr. Marroon. Very well. 

Now we come to the point as to the relation between this, which the 
chairman has pointed out as strictly a judicial proceeding, and which 
in his dissenting opinion Justice Frankfurter stated was a political 
question for the Congress and not one for the determination of the 
courts, as to whom these lands belong. We reach the question raised 
bv the Solicitor General vesterdavy when he stated that he did not 
feel the Congress had any powe r or anv right—the question was asked 
by Senator Malone for one, and T think by others as well—to quit- 
claim or convey these lands to the States. 










































118 SUBMERGED LANDS 





That brings us to two questions. In the first place, in none of these 
cases has there ever been any question but that the United States of 
America has complete and plenary rights over everything, all naviga- 
ble waters, for the purposes of navigation, interstate and foreign 
commerce, international relations, making of treaties, and national 
defense. And so far as that is concerned, it has never been challenged. 
They are subject in most respects to due process of law and to just 
compensation. 

The United States also has plenary powers in the exercise of emi- 
nent domain. Its determination as to what constitutes a public use 
is final and conclusive and it can take property for such use after giv- 
ing just compensation. 

I would like to add further that Mr. Justice Frankfurter in his 
dissenting opinion said, “Yes, these powers in the United States are 
plenary”—meaning complete and absolute—“just as the powers of 
the United States are plenary over every farm, factory, mine, and 
home in this Nation.” This observation is worthy of consideration. 

Now the further question was raised as to what power Congress 
has over the disposition of these properties. The Supreme Court 
itself admitted in its opinion that in article TV, section 3, clause 2 
of the Constitution, Congress is given full dispostion over all property 
belonging to the United States of America. 

Now I hope the chairman will not be offended if I advert to the 
fact that repeatedly here yesterday reference was made to the so- 
called and misnamed quitclaim bill. I do not prefer that term. 1 
believe the measure was much better described by our Governor when 
he said it constitutes a restoration to the States of the lands and prop- 
erties which they so long felt belonged to them, and which ownership 
in them was recognized by every agency of the Federal Government. 

But yesterday reference was made to this restoration or this quit- 
claim as a “surrender” by the United States. There is here no abi. 
cation by the United States Government of its power and authority. 
Nothing of the kind has ever even been suggested. There is no “sur- 
render.” One would think the reference was to a surrender to a for- 
eign nation, instead of one of the sovereign and indispensable States 
of this great country of ours—sovereign because the States are the 
source of authority, the United States possessing only such powers as 
were granted to it by the States, all others reposing in the States and 
the people; and indispensable because there would be no United States 
if it were not for its constituent States. 

So I say there can be no surrender involved here, and so I repeat 
that the question as to the disposition of these properties is a political] 
one, one vested in the Congress, one entrusted to it. It is a grave re- 
sponsibility but it still remains one for congressional or legislative 
action rather than for judicial action. 

Now we went into a discussion yesterday of imperium and domin- 
ium. The two are highly technical terms. Dominium, as the Solicitor 
said, can be pared down to meaning merely ownership. Imperium is 
the term we use in referring to sovereignty. 

There is no conflict between the ownership of States of these prop- 
erties within its boundaries—and I am confining my remarks now, 
gentlemen, to the area within the boundaries of the States and not that 
extending seaward thereof out to the end ef the Continental Shelf, 
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which to my way of thinking—and I have given the subject consider- 

able study—constitutes a separate problem, something with entirely 
different concepts involved. But as to ownership w ithin the bound- 

aries of the States by the States, there can be no conflict in that domin- 
a with the exercise thereover of the constitutional rights endowed in 

he United States by the Constitution—the four that I have mentioned : 

connate, navigation, defense, and treaty making. ‘There can be no 
conflict. The United States still can exercise those plenary rights 

without challenge on the part of any, and certainly with the full 
support of all. 

Senator Lone. Actually doesn’t the United States exercise all of 
those powers of imperium on the inland waters, let us say, in your 
inland bays ¢ 

Mr. Marroon. Even interior fast lands or uplands as well. 

Senator Lona. And sounds and that sort of thing? 

Mr. Marroon. Surely. 

Senator Lone. All those powers are exercised, but that does not 
mean in order to exercise those powers that the Federal Government 
must possess the actual beds of the streams. 

Mr. Marroon. The Federal Government was endowed with its pow- 
ers in the Constitution as a grant from the States. The Constitution 
sa grant to the Federal Government and a reservation in the States 
of all remaining powers. 

Now if that be true, there is no conflict here. The issue to my mind 
is one of fairness and equity. In California we were the first to be 
challenged. I think it was because we were the pioneers in develop- 
ment of offshore oil and its production. Whipstocking or slant drill- 
ing was invented in California, and there it grew to a stage where the 
results were looked upon with, shall we say, covetous eyes. 

In 1933, when claimants filed application with the Department of 
the Interior for leases or permits over that area right in Long Beach 
Harbor they were not granted. I read to you from the letter of the 
then Secretary of Interior, Harold L. Ickes, under date of December 
22, 1933, a photostatic copy of which was introduced at the last hearing 
in August, 1950, as you recall. 1 quote the Secretary's language: ' 

Title to the soil under the ocean within the 3-mile limit is in the State of 
California, and the land may not be appropriated except by authority of the 
state, 

Now, after that time a change took place. The Secretary was con- 
vinced that this was not the attitude or the policy that was desired 
v the Federal Government, with the result, as you know, that liti- 
gation took place which resulted in the now-famous decision in United 


Eq 


States v. California, after the most earnest and untiring efforts on 
the part of the State to preserve its rights. The gentleman 
present today who led in that litigation, a very able lawyer. 

Now I hesitate to even mention this, but this will be aside from 
the point that I referred to before, Senator. Into this matter there 
arise some very complex questions, questions of the claims as to the 
extent of inland waters, made by other nations on the globe. As you 
know, in the order and decree of the Supreme Court it exempted 
“inland waters,” leaving that term undefined and uncertain, aDNO Lun 
ing that the doctrine of so-called paramount rights applied outside the 
inland waters. 


is here 
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Now those inland waters can make a very grave difference in these 
days which we are now disturbed about, and so we have made a search 
_ all of the claims, the asserted claims as to inland waters and as to 

erritorial jurisdiction made by other nations. 

Reference was made here yesterday to the case of Tumor against 
Whitsell. That was the fishing case in South Carolina, and it was 
there admitted by the Solicitor General that until claim is asserted 
or exercised by the Federal Government, why, the State has perfect 
authority and the enjoyment of all the ownership it cares to exercise. 

Now there is a hazard to the Federal Government in this situation 
until it asserts its claims, so we have made a study as to what claims 
have been asserted by the other nations throughout the world. And 
in these volumes I have here—this one is 300 pages and the other is 
600 pages—there are contained photostatic copies of all the foreign 
laws, with translations thereof, including what we intend to prove 
thereby as to the extent to which this doctrine of inland waters should 
and could be expanded in increasing our national claims. 

Now this is not necessarily decisive of what the States of this 
Nation are seeking here, although we believe it to be relevant. What 
the States are primarily interested in is the basic principle of fairness 
und justice here involved. They are not concerned—for example, the 
state of Kansas, whose attorney general is Richard Fatzer, one of the 
ablest ones | have talked to, who is on this committee of the national 
association whose chairman you heard address the conunittee yester- 
day, he is not concerned in Kansas with bays or channels or h: hors or 
even lakes of any extent, but he is concerned in this growing, expand- 

ing, mushrooming theory and grasping etfort to go out and take when 
it appears necessary or convenient to do so—t: ake that which is desired, 
leaving those who claim and understood that they enjoyed ownership 
prior thereto just reaching out in the air. 

Now that is the pring iple involved. And in our hearings in October 
before the full committee on all of the legislation on this subject, 
when I addressed this committee, that was the point that I attempted 
to emphasize, and there are 25 pages of it in one of these hearing books 
right here. 

As the Senator will not let me advert to anything that has already 
been said, I will not do that. 

The CHairman. You may advert to anything that has been said. 
“a want you to stay on the issue, 

. Marrcon. Allright. The issue is one of principle, let us say. 

mae we come down to this excellent statement made by Walter Hal- 

an, the president of the Petroleum Institute, president of one of the 
large oil corporations, yesterday, stating that the production in the 
(iulf had been brought to a standstill That is, not the production, 
those are under temporary permits, but all exploration was brought to 
a standstill. That has not been the case in California. There has not 
heen since June 23, 1947, one single day of interruption in our pro- 
duction and development of oil. That we wish to emphasize in capital 
letters. That presently will be testified to and vouched for, and there 

ill be submitted for your cross examination the executive officer of 
our State lands commission who has the statistical data and the infor- 

ation upon that subject. 

Now California believes—and our Governor's letter said that there 
is no occasion for any interruption of this that he can see. California 
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s carrying on under a stipulation which yesterday Mr. Perlman, who 
| 


a sat there. “said had been adjusted entirely to the satisfaction of the 
= }\ederalagencies. We see no reason why under the guise of an interim 


bill. so-called, anything of the status quo such as I have described here 
ould be disturbed. 

In answer to the question that was asked yesterday—I think it was 
asked by Senator Malone—if this is an interim bill, we believe it is not, 
hecause the interim is just as long as it is cared to be pushed out and 
extended. 

The CHairMan. What is happening to the revenues / 

Mr. Martoon. Our revenues are being impounded at the present time 
1 the Treasury of the United States. We im pounded them in our 
treasury for 3 years, and now they say, “We es it in our bank for 

while.” And it is working out very nicely. 

We have made hew leases and hot one of them has been o} jected 
to by the Secretary of the Interior. They have met with his approval. 
And those are the things which I referred to as a status quo, gentle- 
mien, And if you disturb a status quo, you have to be pretty careful 
that you do not rock the boat. 

Now in the Texas statement which the chairman read they adverte:|] 
tothe fact that the States have all the machinery, the personnel, equip- 
ment, the know-how, the experience to carry on. I can quote you 

stances cited last August right here in these hear ngs that the 
Department of the Interior has a far inferior record, one which does 
hot invite too } much pride in successful nahagement in serious times. 

So we think that the status quo should be a real status quo in any 

termm bill. 

No, 2. we think that if this measure were adopted at least it would 
a jeopardize the passage of any so-called quitelaim bill, and 

i elt very \ ell result in complete ly destrovi Ing any chances of i 

Non in conclusion I will say this. gentlemen, and I have tried to i 
as brief : as possib le: Insofar as the power ot this ¢ ‘ongress is ct 
i W rnuld hot hi ave n race one single particle ot difference if Californi: 
or Texas or Louisinna had ever owned 1 inch of land so far as the 

s concerned. Instead of going out and working and developing 
making ereat « xpendit tres and great contributions to the progr 


Neary 
mhcerhy | 


d the protection 1 of this Nation, it would not have made one rl 
Bei lifference if they never owned a square inch; this Congress st bull has 
® the power to make all disposition of Federal property. So T say it is 
e 


." a question of that sort at all. To me it is a question of fairness. 
a question of effective continued management to the benefit of 


oncerned, and California makes 1 no apology for the contributions 

has made to war efforts, ae of this Nation, and development of 

ft erykind. AndIthir ik vou B lay continue to.rels upon her doing so. 
I will call now, with the permission of the chairman, upon Colone! 


% Putnam. the executive officer of our State lands cane 


a i 


The CHAIRMAN. ust let me ask: D yany ne mbers desire to astx Mr. 
tttoon any questions ¢ 

enator Corpor. Yes. 
The Ciaran. Sonator Cordon. 
Senator Corpor. May I inquire, Mr. Mattoon, what the provisions 
are in the present stipul: ition with reference to who bears sth » cost of 
administration of the oil leases, and so forth? 
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Mr. Marroon. You mean the public administration of them ? 
Senator Corpon. Yes. 

Mr. Marroon. The stipulation up to October 1 of last year, under its 
provisions California bore the entire expense of administration. That : 
expense amounts to considerable amounts, as you know. a 

Senator Corvon. Do you know what it is? 

Mr. Marroon. Yes;I do. It runs about $12,000 a month. 

Now in the stipulation of last October 1 the Federal Government 
said: ‘You, California, can take out of these past revenues enough to 
reimburse you that much a month up to the period which it w 
absorb.” 

Senator Corvon. I don’t quite follow that. 

Mr. Marroon. $12,000 a month. 

Senator Corvon. It has been costing California under the stipuls 
tion which has expired $12,000 a month to administer these tide land 
leases ? 

Mr. Marroon. Yes. 

Senator Corpon. You now have a new stipulation, and under that 
stipulation who bears the cost ? 

Mr. Marroon. $50,000 a year of the new revenues from October | 
on are turned over to the Department of the Interior for the use of 
their Geological Department; $12,000 per month is recognized as 
having been expended by California up to that time, and that amount 
is permitted to be taken out of the revenues which we have impounded 
out there. 

Senator Corpon. I am not quite certain I follow you yet. 

Mr. Marroon. I was going to read it to you. I think I have it 
right here. 

Senator Corpvon. Do I understand that under the stipulation the 
State of California continues its administration and is permitted t 
pay the $12,000 per month, which is the cost thereof, from the revenues 
accruing as a result of the leases ? 

Mr. Marroon. From our impounded funds, which are now some 
27 million dollars. 

Senator Corvon. That would be still revenues which have accrued 
from the leases? 

Mr. Marroon. That is right. 

Senator Corpon. And the $50,000 which goes to the Federal Govern- 
ment——— 

Mr. Marroon. Comes out of the revenues from October 1 o 
last October 1. 

Senator Corpvon. The impounded funds, of course, will be dispos: 
of under subsequent legislation by the Congress. 

Mr. Marroon. That is right—legislation by Congress or by adjud 
cation by the court or by agreement of the parties. 

Senator Corpon. Over what period of time are those fw 
impounded ? 

Mr. Marroon. From June 23, 1947. 

Senator Corpon. So that the $12,000 per month administrative fe 
may be a charge to be met by the State of California if that State | 
deemed to be entitled to the impounded fee, or by the Federal Gover 
ment if it be deemed entitled to it, or pro rated between them, dep 

ing upon the final decision ? 
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Mr. Marroon. That is right. We think the quitclaim bill would 
settle that on a sound basis, and that whatever adjustment of funds, 
those management funds, is concerned could be very conveniently 
made. 

Sentor Corvon. In your discussion here in the period I was unavoid- 
ably absent, did you discuss your views as to the necessity or lack of 
necessity, or advisability or lack of advisability of legislation of the 
character contemplated by Senate Joint Resolution 20 with respect to 
Texas and Louisiana? 

Mr. Marroon. I did make this statement, Senator. 

Senator Corvon. If it is in the record, I will find it. I just won- 
dered. 

Mr. Marroon. I made this statement: That California is on rec- 
ord in all of its official branches as being directly opposed to this in- 
ierim resolution. I did make the statement it is my feeling that the 
situation outside of the State boundaries in the Gulf of Mexico is 
a separate and distinct problem, one which might suitably be dealt 
with in independent legislation as an independent problem. It is 
no man’s land. If anybody’ s, it belongs to the United States Gov- 
ernment. They have not claimed it. There was a proclamation is- 
sued in 1945 by the President as to it. 

When I asked Tom Clark—pardon me—Mr. Justice Clark now, 
who this belonged to and how they could go out and drill for oil, he 
said, “We just go and get it.” Now that was his answer. That was 
before the hearings in 1948. 

Now that might be a separate question. The States, I think, as a 
matter of principle are primarily interested out to the boundaries of 
each State—their boundaries. 

The Cuarrman. You do not make a distinction between the Gulf 
of Mexico and the Pacific Ocean, do you? 

Mr. Marroon. Not as to the Continental Shelf, no. It is the Con- 
tinental Shelf outside of our boundaries just like in the Gulf. 

The CHarrman. So your testimony to this committee is as to the 
area beyond the State boundaries there is a very distinct problem 
from your point of view from that which exists with respect to the 
area landward of the State boundaries? 

Mr. Marroon. I can see there is a separate problem, that is true, 
and I have so stated. As to the problem within the State boundaries, 
however, there has been no change, no distinction, for the last 4 years. 

The CHamrman. But the Supreme Court in all of these cases has 
asserted the same paramount right of the Federal Government regard- 
less of the State boundaries. ° 

Mr. Marroon. I am speaking, Senator, about the existing leases 
in the Gulf of Mexico on the Continental Shelf outside of State boun- 

laries, which go up here [indicating], I believe, 27 miles. Very few 
of them are within State boundaries. 

Senator Corpon. Are there any producing oil wells outside the 3- 
mile boundary off the coast of California? 

Mr. Martoon. None producing now. 
Senator Corvon. Are there any ? 

Mr. Marroon. There may be some developed. 
Senator Corvon. What is that ? 
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Mr. Marroon. There has been geophysical exploration, and there 
could be. At this moment it may be speculative. It is rather un- 
foreseeable what time that might fructify, but it might. 

Senator Corvon. How far ‘out are there wells at the present time 
off the coast of California ? 

Mr. Marrroon. Oh, that I don’t know. 

Senator Corvon. Beyond 3 miles? 

Mr. Marroon. Our engineer here can say. No; I said not beyond 
the 3 miles. 

Senator Corpon. That answers the major question. 

Mr. Marroon. Yes. 

Senator Corpon. Has there been any exploratory drilling beyond 
the 3-mile limit? 

Mr. Marroon. I don’t think there has been any drilling. There 
has been geophysical seismograph work. 

Senator Corpon. Are there any leases in existence beyond the 3-mile 
limit ¢ 

Mr. Marroon. Not to my knowledge. We have not followed the 
same policy that Texas and Louisiana has in that respect. Another 
thing: Our Continental Shelf does not extend out as for—the exact 
distance I don’t know. We will say 20 miles maybe in some places, and 
maybe in some places we have banks out farther than that that come 
up near the surface. 

Senator Cornon. Then the situation with respect to California is 
altogether different than that with respect to Texas and Louisiana so 
far as this area beyond the original State boundary ? 

Mr. Marroon. I think there is a distinction in that respect. As far 
as the principle is concerned of the land within the boundaries of the 
States, there is no distinction whatsoever. Insofar as the extent of 
the boundaries, that is a matter for each individual State. Whether 
it is 1014 miles in Texas or 27 in Louisiana, that is a matter of proof, 
something which they will have to establish. We claim three English 
miles as vouchsafed by our Constitution, and that line runs seaward 
of a line drawn around our outermost islands. 

Senator Corvon. I understand the legal aspects of it. I am inter- 
ested in the physical aspects. 

It would appear from the testimony here that we have a very present 
existing problem with respect to the Continental Shelf of Texas and 
Louisiana beyond the 3- or 1014-mile limit. There in one instance 
I believe it is 27 miles out of producing wells. 

Mr. Marroon. Right. 

Senator Corpvon. Very likely there could be many more producing 
wells at a time when producing wells may be very nec essary in the 
interests of this country, so that congressional action in that field, 
in that area, would appear to be imperative. From the information 
which you have, and have given to the committee, it might not be so 
imperative with reference to the coast of California. 

Mr. Marroon. I don’t think it is imperative at all. I think it would 
be detrimental. 

Senator Corvon. Do you think it is not imperative in the Gulf? 

Mr. Marroon. No, I did not say that. I made the statement that 
adequate provisions are necessary to get the wheels turning, the wheels 
of exploration to produce more oil for the defense effort, that is some- 
thing that nobody can challenge or attack. 
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Senator Corvon. Where would there be any detriment to the State 
of California in legislation dealing with the Continental Shelf 
beyond California’s statutory bound: ary line? 

Mr. Marroon. I have said this, Senator: That I think that could 
be dealt with in a separate way. Now I have no authority to say 
this—— 

Senator Corvon. Well, you did say it. You stated it was 
detrimental. 

Mr. Marroon. Wait a minute. 

Senator Corpon. Let’s get it clear 

Mr. Marroon. Pardon me. I ai no authority to say this—that 
is what I am about to add—but it would appear to me offhand that 
Congressman Walter’s bill (H. R. 1089) deals very thoroughly with 
the situation in the Continental Shelf, in title III thereof, T believe. 
In the first two titles of that bill it took care of the submerged lands 
within State boundaries. Something of that kind might be satisfac- 
tory, although California’s position is that we oppose : this S. J. Res. 
2) and we espouse the all-out quitclaim bill such as will be introduced 
here tomorrow by 34 or 35 Senators. 

Senator Corpon. I understand. You will find my name among 
them. I understand fully your position. I am trying to find out your 
reasons. 

Mr. Marroon. Yes. I have stated my best judgment on that. I 
think that that would have the effect of stabilizing the industry which 
has spent some 200 millions out in the Gulf, and that is a lot of money 
to gamble. 

Senator Corvon. Let’s stay with California. Your position as I 
understand you—and you correct me if 1 am wrong—is that the area 
beyond the statutory boundary line, 3 miles seaward from the coast- 
line of California, is in your opinion a no-man’s land so far as any 
State is concerned, and whatever ownership, imperium or dominium, 
that may exist is vested in the Federal Government. 

Mr. Marroon. I would say California has made no claim as an 
owner to the Continental Shelf. 

Senator Corvon, That is not what I asked you, though. I under- 
stand California has made no claim. What is your view about it? 
Has she any claim to make? 

Mr. Marroon. You mean as a lawyer you are asking me? 

Senator Corpon. Yes. 

Mr. Marroon. No, I do not think there is any claim of a State to 
ownership beyond its boundaries. I do think this: That if the Fed- 
eral Government goes out there it will involve its use of certain facil- 
ities and properties of the States to the extent that the adjoining 
States should receive at least 3744 percent of all revenues from the 
Continental Shelf. 

Senator Corpor. That would be sort of a use payment? 

Mr. Marroon, No, it would be a slight recompense for the coopera- 
tion and facilities which California has afforded, 

Senator Cordon. Would there be some recompense in the money 
that would be released in California as a result of the employment 
of those people? Up in my country we pay out money to get in new 
industries. 

Mr. Marroon. We need a lot of employment in California. 

Senator Corpon. Thank you. 
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Senator Martone. Mr. Chairman? 
The Cuarrman. Senator Malone. 
Senator Matonr. Many of us can see merit in this pending bill if 
it is necessary te continue production during the period of settlement, 

but we are also, some of us, interested in the principle that you de- 

scribed. We have a good many in our Government, and I fear it is 
growing, in listening to the representative of the Attorney General’s 
oftice—I have been doing a good deal of listening in the last 20 years— 
that is the spirit is growing that the Federal Government turns this 
principle around, and it not only has the sovereignty and its powers 
that the States grant, but it turns around and the States are beginning 
to have what the Federal Government grants it. We are afraid that 
may be the objective. It isa growing disease. 

Now I am very much interested in your reference to a brief submitted 
in that regard by the attorney general of Kansas. Do you remember 
if the attorney general of Kansas held that on this principle that is 
now being followed by the Government that they might take over other 
resources beyond eminent domain, which, of course, we all recognize, 
by due payment? Might they go beyond that under this same prin- 
ciple if it is fully established ? 

Mr. Marroon. That is the matter of principle which was discussed 
at the annual meeting of the attorneys general of all of the United 
States, and that is t the reason that they adopted the resolution which 
was presented here yesterday by Attorney General Hall Hammond 
of Maryland. 

Senator Matone. Then they did decide there was a grave danger in 
the claims that are now asserted by the Government if they were once 
established, and another step could be taken; is that true? 

Mr. Marroon. Yes. It isa growing thing, it is snowballing. 

Senator Matonr. But how could it ‘be, in your judgment, exercised 
For example, it might be exercised through minerals and other re- 
sources that might be needed, which the Government always needs as 
a matter of fact 

Mr. Matroon. Well, I will just call attention to this decision of the 
United States Supreme Court in the Texas case, where they said 
“Today it’s oil; tomorrow it will be something else.” 

Senator Matonr. That is in the decision of the majority ¢ 

Mr. Marroon. That is in Mr. Justice Douglas’ prevailing opinion. 

Senator Martone. Now if that is the case, I 

Senator Lone. If you want to quote that, might I quote from that 
opinion ¢ 

Senator Manone. I yield. 

Senator Lone (reading) : 

Today the controversy is over oil. Tomorrow it may be over some other 

subject, minerals, or perhaps the bed of the ocean itself. 





That is the language. 
Mr. Martroon. Yes. 
Senator Matone. You think that might refer to other areas besides 

the bed of the ocean? Is that the opinion of the attorneys general! 
Mr. Marroon. That is what they believe. Mr. Justice Peankfurter 

in his dissenting opinion said that this plenary power can extend to 
every farm, factory, and home in the Nation. 
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Senator Martone. My being in the engineering business and not 
a lawyer, I cannot quote law freely. What I am trying to get at, for 
my own viewpoint, is this matter of plenary power. It does not 
include, from your explanation and others I have heard, actual owner- 
ship. It has sovereignty 

Mr. Marroon. Plenary power means paramount power. It is all- 
inclusive. It is the power to take. 

Senator Matone. The power to take for just compensation, however. 
Was that included, do you think? 

Mr. Marroon. I do not see any compensation required in the para- 
mount power theory. There has been none yet. 

Senator Corpon. Up to now in this tidelands it is all take and no 
give. Pare 

Mr. Martroon. That is right. 

Senator Martone. That is tidelands. But they asserted they had 
this ownership to begin with. Now private lands and other lands 
throughout the States ny fall under this same jurisdiction. There is 
no question but what we have many people in the Government today 
that would like to have that occur. Some of us don’t want it to oceur, 
and it is a principle that we are interested in. You think it is spread- 
ing ‘ 

Mr. Marroon. Yes. This is not exactly judicial language or re- 
spectful language, but we may say that if a doctrine can be conjured 
up, a novel, strange, dangerous doctrine, without precedent, with the 
far-reaching effects which this one has, would you blame the attorney 
general of Nebraska or Kansas or Iowa or Tennessee for wondering 
what is going to happen next? Maybe they can cook up another one. 

The CuairMan. Asa matter of fact, I do not know why they should 
worry. The Department of Justice and the Interior Department have 
repeatedly stated that they have no claim to the submerged lands of 
inland navigable waters. 

Senator Martone. Mr. Chairman 

The Cramman. That is said repeatedly. Last year I introduced 
a bill to that effect at the request of the Department of Justice. I did 
not introduce it this year because I thought that here was an oppor- 
tunity to perform a service to the people of California, to the people 
of Texas, to the people of Louisiana 

Senator Matone. Mr. Chairman—— 

The Cuarrman. And to the oil industry—if the Senator will permit 
me now—by which we would pass legislation which would enable this 
great industry to continue to produce at a time when everybody with 
a grain of sense in his head knows that the Government of the United 
States needs oil. 

instead of having this production of oil continue, it seems to be the 
intention of some to enjoy a scrap, to initiate a battle, over what we 
politically call principle, but which to my mind is only a battle over 
the ownership to a great new source of wealth. 

Now that may be the case. It may be desirable. I know that this 
struggle for legislation began in 1938. I know that the effort to waive 
any Federal claim to the contents of the submerged lands off the 


coast has failed to date. It began in 1938, and no legislation has been 
enacted. 





SUBMERGED LANDS 


The former Senator from California, Mr. Downey, has told me 
that the Congress is now ready to pass a quitclaim i and he thinks 
that there are votes enough to pass it over the veto of the President. 
Personally I doubt that. “It may be true. 

If the gentlemen prefer to go that route instead of trying to decide 
upon a measure which pr ovides for continuous production, why, bless 
them, let them proceed with that, and see what the outcome may be. 

Senator Anprrson. That is right. 

The CHarrMaNn. I do not know why I should wear myself out pre- 
siding at hearings on a bill which was designed to afford a quick 
hearing, when witnesses come here discussing irrelevant matters, argu- 
ing about all sorts of measures which have nothing to do with this. 
I do not know about the other Senators of the committee. 

Senator Corvon. If you will permit me—— 

The CHatrMan. Yes, Senator. 

Senator Corvon. I do not recall any witnesses who have gone too 
far off base here. I thought they had been pretty responsive. 

The Cuarrman. For the most part, [think that istrue. But during 
your absence this afternoon I think the Chair at least felt that there 
was some argument a little bit off base. But that is neither here nor 
there. 

My point now is that if the oil industry, if the States of California 
and of Louisiana and of Texas, though I must say the representations 
which came to us this morning from Texas were of a different kind— 
but if they want no part of interim legislation, why would it not be 
much more sensible for Senator Anderson and for me, the sponsors 
of this iegislation, to say, “Very well, if such a bill as has been men- 
tioned by the witness is to be introduced tomorrow by 34 Senators”— 
which, of course, is a very substantial number of Senators, only two 
of us having joined in this bill—“and if those Senators do really intend 
to provide a different method of solution, if they think they can get a 
quitclaim bill through, why not let us try that first and save the wear 
and tear of these prolonged hearings?” 

I am disposed to await the event of tomorrow to see whether or not 
there is such legislation proposed. 

Senator Matone. Have you completed. 

The CHarrmMan. Yes. 

Senator Martone. I was already asking questions and would like to 
continue if you have fully completed. T have the highest regard for 
the chairman of this committee, but my 

The Cuatrrman. Thank you, sir. 

Senator Matonr. My line of questioning gets to a point in which I 
am particularly interested. I do not think it is irrelevant. I still 
try to keep my feet on the ground even though I am 3,000 miles from 
the sagebrush. I have not been here long enough to catch the all- 
power ful Federal Government disease. I am interested in this disease 
not spreading. If the chairman will permit, I will continue my ques- 
tioning. 

The CHatrmMan. May I say to the Senator from Nevada, that all 
the evidence before this committee dealing with the point he has men- 
tioned is that the Federal Government asserts no title to inland 
navigable waters. 

Senator Martone. That is wonderful. 
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The CHatrRrMan. And I for one, as a member of this committee and as 
a Member of the Senate, would oppose the assertion of any title to 
inland navigable waters. 

Senator Martone. Sure. 

The Cuarmman. The Senator from Nevada is no different from 
the Senator from Wyoming in that respect. 

Senator Maronr. May I proceed? 

The CuatrMan. Certainly. 

Senator Lone. Mr. Chairman, with all due deference to my good 
friends on this committee, if I could just interject one point. 

Senator Martone. I yield. 

Senator Lona. It does seem to me that even though this is an interim 
bill. in view of the fact that it does propose to make some disposition of 
oil produced, for example, in the 3-mile limit, and it does provide for 
leasing outside the 3-mile limit, making no disposition of that oil, that 
questions as to the relative rights and to the background of this legisla- 
tion concerning the rights of the States, the rights of the Federal Govy- 
ernment, for example as discussed by Mr. Perlman, are relevant. 

The Cuatrman,. Of course they are relevant. 

Senator Lone. And there is no reason they should not be discussed 
here. It has: seemed to me in some respects there has been some feeling 
in some cases that when a witness would testify that the action of the 
Federal Government with regard, for example, to the coastal waters 
in saying that piers and various objects erected there belonged not to 
the State, or that the State had no claim on them, that those do have 
a degree of relevancy to this problem and, therefore, probably should 
beadmitted. I hope the chairman will not take any offense, but it is my 
personal feeling it is all right for them to explain what their attitude 
on this matter is because it is so closely associated with the whole 
problem. 

The Cuarrman. The Senator recognizes the fact that the chairman 
of this committee made every effort to bring that sort of testimony in, 
and after it has been brought in the chairman made it very clear that 
neither of the sponsors of this bill and no member of the committee 
proposes to adopt anything like that line which was drawn in the 
stipulation signed by the State of California and the Government of 
the United States for the purpose of litigation. 

Senator Lone. The point I had in mind is that certain witnesses 
have endeavored to express their disagreement with the Solicitor 
General in the attitude that the Solicitor General has taken, which 
has not at all been their disagreement with the position taken by the 
chairman of this committee, and in some respects I feel there has 
been some misunderstanding of that—that the chairman’s position 
has certainly been much more reasonable to the point of view of those 
from the States than has the Solicitor General’s opinion. In some 
respects I fear the chairman might have felt the resentment toward 
the attitude of the Attorney General might have been resentment 
toward his position, which is not at all the case. 

The Cuatrman. No, I do not put myself in any other person’s shoes. 
T assure you of that. 

The Senator from Nevada. 

Senator Matonr. Thank you, Mr. Chairman, 

I thank the Senator from Louisiana. 
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In answer to the statement that there has been no claim made on 
the part of the Federal bureaus to the rest of the country, I will only 
refer to the decision of the Supreme Court that the fact that they had 
not claimed these lands for a long number of years, in fact acknowledge 
they had no jurisdiction, had nothing to do with the law in the case. 
Therefore I think it is necessary, I think it is necessary not to have very 
much faith in a statement of a Federal official on the record. 

Now, in my opinion, everything the witness has said has been rele- 

vant to what the Senator from Nevada wanted to find out, and if | 
may proceed in this line of questioning for a few moments. 

I think you, Mr. Witness, a ird the question yesterday to the Attor- 
ney General as to whether or not he could lay claim to anything on the 
surface of the bed of the ocean, He first said, “No,” but then he got 
tangled up in the chromite sands of Oregon and was not sure, in fact 
thought they might own them if they laid claim. So we are interested 
in going a little further, in the possibility of the claims later to be 
made, in the future, by Government officials that have allayed the 
fears of all of us, as they have as to the oil lands, saying in so many 
words in decisions that they had no jurisdiction. That is true, is it 
not, that they did say that in several decisions ¢ 

Mr. Marroon. Yes. 

Senator Matone. Now what is your opinion? You have watched 
this Congress operate for a long time, and maybe an opinion away 
from Washington might be pretty good. I find if you stay here a 
while a lot of this sticks to you and you cannot help it. 

Do you believe that the chances of final legislation that would settle 
this problem, legislation to that effect going through Congress would 
be impaired by this bill? 

Mr. Marroon. Yes. 

Senator Martone. Why? 

Mr. Marroon. Because I think Members of this Congress, precisely 
as the chairman has said, are very busy men and they have many prob- 
lems and only so many hours to spend, and not enough to go around. 
If this were passed, I think it would be a long, long time before there 
could be even an inclination to take up this over-all bill, what has been 
called by some the final determination of the problem or complete 
settlement of the problem. That is my opinion. 

Senator Martone. Well, now 

Mr. Marroon. “We have taken care of this and everything is all! 
right and don’t bother us.” 

Senator Martone. I for one, as a member of this committee, have 
been inclined to favor this bill because it would provide a way for 
the Secretary of the Interior leaving experienced people in charge or 
producing oil without upsetting the thing and sending in a new set 
of men during this emergency. I also believe it is a sharp- shooting 
bill. The way we do on everything back here, we cure the thing that 
pokes out the farthest, and then create a new set of diseases, I am 
afraid we have not touched the disease at all. That is the reason 
I am asking your opinion. 

Now if this bill passes, just what is the condition left as far as Cali- 
fornia is concerned? I know you want to confine your evidence to 
California. You made a general statement on the rest of it. 

Mr. Marroon. Well, Senator, this bill defines submerged lands of 
the Continental Shelf. It does not define Continental Shelf as such. 
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It uses the complete turn—“submerged lands of the Continenal Shelf.” 
That is the term that runs all through the statute. It is a kind of 
innocent, innocuous way of defining it. It does not start out from 
the boundary of the State, it starts right up with the last drop of 
water on the shore. And that is the thing that we object to, and that 
would affect not only California but every other coastal State and 
inland State as far as their boundaries are concerned. 

Senator Martone. Then your opinion is this bill does not stop with 
the 3-mile limit on any lands that are immediately in controversy in 
California, but it continues beyond that? 

Mr. Marroon. Yes, it comes up to the water’s end and goes clear on 
out. It does not start at the boundary of the State and go seaward 
from there. Our boundary extends out 3 miles from shore and 3 miles 
seaward of the outermost islands, where the are islands. 

Senator Martone. The 3-mile limit you are talking about? 

Mr. Matrroon. Well, the 3-mile limit in our State, 914 in Texas, 
27 in Louisiana, whatever the boundary is. Then it would be an 
entirely different measure. 

Senator Martone. I am glad you made that explanation, but my 
question was more directed to just what position this interim legisla- 
tion would put California in with regard to the companies w ho are 
now doing a good job, I understand, in exploration and drilling. 
Whom would they deal with? Does it change the State’s position ? 

Mr. Marroon. Well, I believe that the existing stipulation we have 
would not be affected, and probably the bill might be amended to 
carry over that stipulation and make it perm: anent. Still the problem 
would not be solved—the principle presented here. That is the view 
of our State officials out there. They see no occasion, no need or 
occasion for it, no excuse for it. 

Senator Martone. I am told that—it is for my own information 
that I am asking—I am told that the companies are operating now 
on a 30-60-day extension of time, and they have a hard time deter- 
mining whether they will let the money flow into this development. 

Mr. Marroon. That is in the Gulf, Senator. 

Senator Matone. Not in California? 

Mr. Marroon. Not at all. ‘There is no interruption, no difficulty 
in California whatever. 

Senator Matonr. Then as a matter of fact, if this were legislation 
only applying to the Gulf and letting the California situation entirely 
out of it, it would be a much better situation for you; is that it? 

Mr. Marroon. If it only took over outside the boundaries of the 
States—the States in the Gulf, California, every other State—and 
covered only interim legislation in the Continental Shelf, or the no- 
man’s land, or whatever you want to call it, why, it would not affect 
this principle that we have been discussing. 

Senator Matong. Then it would not settle the area at all that is 
in controversy under the Supreme Court decision, would it? It would 
not touch those? 

Mr. Marroon. No; it would still leave that up in the air. 

Senator Matonr. Well, would that be a better situation for 
California ? 

Mr. Marroon, No. California wants the quitclaim bill, naturally. 

Senator Lone. Mr. Attorney General, if I might just make a point 


here——— 





132 SUBMERGED LANDS 


Senator Maronr. I yield to the Senator from Louisiana. 
Senator Lone. This occurs to me in connection with this question- 
ing. Off the State of Texas, for example, there are 2,600,000 acres, 
recording to the Solicitor for the Interior Department, which would 
lie inside the 10-mile limit claimed by the State of Texas as its bound- 
ary. ‘There are a total of more than 16,000,000 acres off the State 

' Texas, leaving about 14,000,000 acres that would lie outside the 
original boundary of the State of Texas. Now, it is vour feeling 
that, insofar as the bill would permit the Secretary to lease and 
escrow the money outside the 10 miles, which would be approximate ly 
14,000,000 acres, and the 2.600.000 acres were left out, that would not 
violate the principle you have in mind ¢ 

Mr. Marroon. If that is within the boundary of a State: yes. 

Senator Lone. Yes. 

Senator Martone. Now it is oil that the Government wants. That 
is the reason for the interim bill, as so ably explained by our chairman. 
Do you believe the Secretary of the Interior could better handle the 
development of oil and g t more for the Government when they need 
it and come nearer reac hing the ultimate development of all of these 
lands other than the present situation or the situation that existed 
prior to the Supreme Court decision ? 

Mr. Marroon. Excuse me, Senator. No; and that was very fully 
developed here. That was developed in the hearings of October 1949, 
and I can refer to the exact page, if you wish it, with reference to 
the experience in Elk Hills, if you recall. 

Senator Maronr. Yes. 

Mr. Marroon. That is on pages 277 and 278 of the hearings of 
October 6, 1949. After fooling around for 2 or 8 years with the rich- 
est, most highly proven oil field in the country, I think they produced 
enough for 2 or 3 days’ war requirements. That is a matter of record. 

Senator ANprrson. Do you think this bill would turn over the 
management of the present existing producing oil fields to the Secre- 
tary of the Interior? 

Mr. Marroon. Yes; it turns over the management and the leasing 
as well. 

Senator Anperson. Of the existing producing wells in California! 

Mr. Marroon. No: not the existing. 

Senator Anperson. That is the question I asked, and that is the 
only inference you can draw from the answer you gave to Senator 
Malone. 

Mr. Marroon. He is talking about the Gulf. 

Senator Anprerson. He asked if you thought the Secretary of the 
Interior could do a better job of it, and you went on and talked about 
Elk Hills. Now does the Secretary of the Interior under this bill have 
one thing to do w ith _ operation of the existing producing oil wells 
around Long Beach, Calif. ? 

Mr. Marroon. Not during the pendency of the present stipula- 
tion; no. 

Senator ANperson. Or during the life of this interim legislation if 
it were to be ps assed. 

Mr. Marroon. I do not think that is provided yet. 

Senator Anperson. Do you find anything in here that would say 
he would ¢ 


Mr. Marroon. Certainly. 









J 
Fs 
i 


ENO ON 


ee 


ye 


Pee re 






Sen: 
Mr. 
Sen: 
Mr. 
Sen: 
Mr. 
Sect 
The § 
which 
Sen: 
Mr. 
Sen 
Mr. 
Sen: 
ducing 
Mr. 
case, — 
Sen: 
Mr. 
Sen 
inland 
Mr. 
Sen. 
timon: 
line th 
Mr. 
Sen 
any @: 
“Gove 
Mr. 
Sen 
line, i 
Mr. 
Sen 
says * 
‘Mr. 
Sen 
Mr. 
Sen: 
Mr. 
Sen 
Mr. 
Sen 
Mr. 
Sen 
claime 
Mr. 
Sen 
shove 
Mr. 
to sho 
Sen 
Mr. 






ee ee eae 
Reet oe < ae 


















































































SUBMERGED LANDS 


Senator AnpERSON. Would you list it? 
Mr. Marroon. Unless the stipulation were extended. 

Senator Anperson. Would you mention it in here! 

Mr. Marroon. If you want to take the time. 

Senator Anperson. The existing producing area. 

Mr. Marroon. If you want to take the time, we can look that up. 

Section 3 (reading) : 

The Secretary where there is a controversy existing— 
which there is in California, Mr. Senator. 

Senator Anperson. Within existing producing area / 

Mr. Marroon. Yes. 

Senator ANpEeRsON. Where is that ? 

Mr. Marroon. I am reading. 

Senator Anperson. Where is the controversy on the existing pro- 
ducing area? 

Mr. Marroon. Right in the United States Supreme Court in this 
case. There isa very serious controversy existing. 

Senator Anperson. As to inland waters? 

Mr. Marroon. Yes; certainly. That is the purpose of it. 

Senator Lone. The purpose is to determine the boundary of the 
inland waters. 

Mr. Marroon. Yes; what constitutes inland waters. 

Senator Anverson. The existing production. There has been tes- 
timony that the existing production is all inside the most extreme 
line that has ever been drawn. Is that not true? 

Mr. Marroon. I will have to get that again. 

Senator Anperson. There are three lines on that map. Is there 
any existing production beyond the very first line that says it is the 
“Government proposed line”? 

Mr. Marroon. No. 

Senator Anperson. Therefore there is no controversy within that 
line, is there? 

Mr. Marroon. Yes; there is a controversy as to where that line is. 

Senator Anperson. Is there any controversy within the area that 
says “Government proposed line”? 

Mr. Marroon. Within this line here [indicating] ? 

Senator Anperson. That is right. 

Mr. Marroon. Yes, there is. 

Senator AnpEeRson. Who claims that? 

Mr. Marroon. The city of Long Beach is so disturbed about it—— 

Senator Anprrson. Who claims it? 

Mr. Marroon. What? 

Senator Anperson. Who claims it? 

Mr. Marroon. The threat of this whole controversy 

Senator Anprerson. Not the threat, but who claims it? Who has 
claimed it? 

Mr. Marroon. The Government. 

Senator Anperson. You mean that the Government is trying to 
shove in that line here [indicating | ? 

Mr. Marroon. You are correct. This one here. They are trying 
to shove this in. err 
Senator Anperson. I do not think they are trying to: no. 

Mr. Marroon. Trying to hold it down to this line here. 
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Senator Anprerson. And that includes all existing production, does 

not? 

Mr. Marroon. In Long Beach; yes. 

Senator Anperson. Every bit of it? 

Mr. Marroon. Yes. 

Senator Anperson. That was the question. 

Mr. Marroon. All of this is in controversy. 

Senator Anperson. Then you agree with me that every bit of exist- 
ing production would not be touched at all by this interim legislation, 
do you not ? 

Mr. Marroon. Mr. Senator, this is all in controversy. We have 
900 acres out here that is in controv ersy. 

Senator Anprerson. If we could have an answer to a question it 
would help. 

Mr. Marroon. I have given an answer to the question. 

Senator ANpEerson. No; you did not answer it. I would be glad to 
have it read to you. 

Are there any producing wells outside of the Government proposed 
line? 

Mr. Marroon. No; and that is all in controversy; 900 acres of it. 

Senator Anperson. Therefore, are the existing wells touched by 
controversy ¢ 

Mr. Marroon. They are not in this case because the Government 
takes this stipulated line and says we want everything from there. I 

think I know what you mean here. 

Senator Anpgrson. I know what I mean exactly, and I think you do, 
too. 

Mr. Marroon. Let’s see. This says that the Secretary is given au- 
thority, doesn’t it, to certify? Where is that? That is another 
objectionable point that has been raised. 

Senator Anprrson. You haven’t referred to the first one yet. I 
asked you to specify what it was where the Secretary of the Interior 
would take over the existing oils of California. You find that in the 
bill first and then go on to the second thing. 

Mr. Matroon. Well, I will have to—who do you think 

Senator Anperson. Don’t ask me what I think. You find where 
the Secretary takes over the existing wells and then we go on. 

Senator Corvon. May I make an inquiry? 

Senator Anperson. I would like to get him to answer that. 

Senator Corpon. He doesn’t appear to be answering it. May I 
inquire? 

Senator ANperson. He won’t answer. 

Senator Corpvon. I want to ask the Senator from New Mexico a 
question. 

Senator Anperson. I am not giving testimony. We tried our very 
best to get in a bill originally that might help before the Supreme 
Court acted on the Texas and Louisiana cases. We brought that up 
and tried to have hearings. 

From the testimony that was given you would have thought that 
the Senator from Wyoming and “T were trying to put our hands in 
the poe kets of the people i in Texas and Louisiana when we were only 
trying to help, and when the controversy was all over and they had 
suce essfully kicked the bill in the face, then the Supreme Court de- 
cided something differently from what they had been tipped off it 
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was going to do. It held against Texas and Louisiana. And tien 
eople said, “My God, if we had only passed that legislation, we would 
c in so much better shape.” 

So the Senator from Wyoming and I tried to bring in legislation 
again, and here we are back with this same sort of controversy that 
we are trying to just ruin everybody by that legislation. I subscribe 
to what the Senator from Wyoming said. I am perfectly happy for 
34 or 35 or 40 Senators to join the bill and try to pass it in the Senate 
of the United States. I am perfectly happy to have them try to pass 
it over what might be a veto by the President of the United States, 
but when we have wasted 2 or 3 years in that vain effort, which has 
gone on for 12 years, I hope they don’t come back and say, “Why 
in the name of common sense didn’t you give us some help?” We 
are here trying to give them help, and there isn’t a soul I know that 
seems to want it. I don’t understand why the Senator from Wyoming 
and I have wasted our time. We didn’t initiate this. We were per- 
fectly willing to let the dead cat lie there dead. But people who 
lived in these States, oil operators from the State of California, peo- 
ple who were concerned over what they thought was a rather smug 
attitude on the part of officials in that State, said, “Get in and give 
us another chance to see if it can be done.” Tf nobody else wanted it, 
we have wasted our time. Why not call it off and go on? 

Senator Corpon. Mr. Chairman, I suggest that the proposers of 
the bill, if they feel like calling it off tomorrow, that they do it, and 
[ will introduce it tomorrow and we will have some more hearings. 
We have to get to the bottom of it. 

Senator Anperson. We are at the bottom. I have asked the chair- 
man—— 

Senator Corpon. I have been waiting patiently for my chance to 
finish. 

Senator AnpEerson. Can you answer the question, if you can find it ? 

Mr. Marroon. You asked about Long Beach. Section 3—all our 
wells in Long Beach are under section 3. Long Beach is inside the 
stipulated line. You said producing wells. 

Senator ANpEerson. Yes. They are not affected by the stipulated 
line, outside of the stipulated line. They have 980 acres, something 
like that, that they want to go ahead and develop. 

The Caamman. There is nothing in this bill that prevents that. 
As a matter of fact, the way this thing is drawn it specifically forbids 
the Secretary of the Interior from leasing any inland waters to which 
any city or State claims title. 

Mr. Marroon. The Supreme Court prevents that, too, but we don’t 
know where those are. 

The Cuairman. Here it is. We might define the inland boundaries, 
the boundaries of the inland navigable waters. 

Mr. Marroon. That is a good idea. 

The Cuarrman. But this requires a tremendous amount of time, 
it would require special investigation by this committee, and we 
haven’t had the opportunity as yet to do it. 

Senator Corvon. Mr. Chairman. 

The CuHarrman. The Senator from Oregon. 

Senator Corvon. I want to inquire of the Senator from New Mexi- 
co, I still want to inquire of the Senator from New Mexico, as one 
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of the proposers of the bill, or the Senator from Wyoming, because 
I seek information. The photographs of Long Beach shows the line 
closest to the shore marked “Government proposed line.” 

Am I correct in my view that that line represents the line between 
the inland waters of the area off Long Beach and the so-called open 
sea 

The Cuatrman. No; it does not. 

Senator Corpon. Pardon me; I haven’t finished my question. 

The Cuarrman. Thus far “No” is the answer. 

Senator Corvon. O. K., now I will go on—as that line has been 
stipulated in the present operating stipulation between the State of 
California and the Government ? 

The Cuarrman. That is the line of the st ipulation ; yes, sir. 

Senator Corpon. Now the answer is “Yes” 

The CHarrman. That is right. 

Senator ANnprerson. I demur from that. Not being a lawyer, I 
object. to the inclusion that anything outside of that has been held 
by anybody to be open water. 

Senator Corvon. You are demurring to something when I haven't 
read it. 

Senator Anpverson. If the reporter reads back the question, you 
will find you did ask between the inland waters and outside waters, 

The Cuarrman. My answer was “No.” 

Senator Corpon. It was stipulated. 

Senator ANpERSON. We agree. 

The Cuarrman. May I suggest to the Senator from New Mexico 
that the Senator from Oregon and the chairman are lawyers, and I 
have always found that the Senator from Oregon can put into plain 
words exactly what he means. I endeavor to emulate his example to 
the best of my poor ability. I think I approximate some of his great 
skill in saying precisely what he means. 

Senator Corpon. The Senator from Oregon is desolated. I was 
trying to understand where we are. 

If this line be only a line arising by virtue of the current stipulation 
and if that stipulation is for a specific period—I understand for a 
year or less than a year—— 

The CuarrmMan. May I interrupt? 

Senator Coron. If I may continue—if that be the case, it would 
appear to me that the bill here—and let me say to the chairman at 
this time if we can’t get a quitclaim, I am coming back and have the 
chairman pass an interim bill, but I am going to try the other one 
first. If this stipulated line between inland waters and the open 
sea expires as a line of demarcation 

The CuamrMan. It is not a line between inland waters and the open 
sea, and the reason why it is not is this: The Government of the 
United States in the trial in the Supreme Court sought to have the 
court say that that was the line, but the Court did not say so. In- 
stead, the Court appointed a master to take evidence to determine 
what the line should be. 

Senator Corpon. I understand that. 

The Cuarrman. Now the master has been sitting on that for 4 
years. 
Senator Corpon 








. Two masters. 
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The Cuatrrman. Maybetwo. And the decision has not yet come in. 

Senator Corvon. I fully understand all that. 

The Cuamman. I have said to everybody concerned with this mat- 
ter, that so far as I am concerned, I repudiate that line, it is not the 
boundary between the inland navigable waters of Long Beach and 
the open sea. 

Senator Corpon. I understand all that. 

The CuatrMan. So that it has no relevancy to this bill. 

Senator Corpon. That is what I am trying to determine, that very 
fact. The line was stipulated, however, in ‘the stipulation as a line 
between the areas where the State of California might go ahead 

roducing oil and have full dominion in that field during the period 
of the stipulation, and for the purposes specified in the stipulation. 

The Cuairman. That is right, and only that. It has no other 
virtue or effect. 

Senator Corvon. That is my view. The point I am trying to make 
is that upon the expiration of the stipulation, assuming the passage 
of this interim bill, what would then be the situation with reference 
to that portion of the bay on the landward side of what is now a 
stipulated line of demarcation ¢ 

The CuatrMan. On the landward side? 

Senator Corpon. Yes. 

The CuarrMan. All of the leases would be confirmed. 

Senator Corpon. Under the terms of this bill? 

The CuarrmMan,. Of this bill. 

Senator Corvon. Would the chairman refer me to the provisions 
of this, so that I may check it? 


The Cuarrman. Sure. It is in section 1 (a) : 


The provisions of this section shall apply to all mineral leases covering sub- 
merged lands of the Continental Shelf issued by’ any State or political sub- 
division or grantee thereof (including any extension, renewal or replacement 
thereof heretofore granted pursuant to such lease or under the laws of such 
State) : Provided— 

(1) That such lease, or a true copy thereof, shall have been filed with the 
Secretary by the lessee or his duly authorized agent within 90 days from the 
effective date of this joint resolution, or within such further period or periods 
as may be fixed from time to time by the Secretary ; 

(2) That such lease was issued (i) prior to December 21, 1948, and was on 
June 5, 1950, in force and effect in accordance with its terms and provisions 
and the law of the State issuing it; 

(3) That within the time specified in paragraph (1) of this subsection, there 
shall have been filed with the Secretary (i) a certificate issued by the State 
official or agency having jurisdiction and stating that the lease was in force and 
effect as required by the provisions of paragraph (2) of this subsection. * * * 

(4) That except as otherwise provided in section 3 hereof, all rents, royalties, 
and other sums payable under such a lease between June 5, 1950, and the effective 
date of this joint resolution, which bave not been paid in accordance with the 
provisions thereof, and all rents, royalties, and other sums payable under 
such a lease after the effective date of this resolution shall be paid to the 
Secretary. * * * 

(5) That the holder of such lease certifies that such lease shall continue to 
subject to the overriding royalty obligations, * * * 

(6) That such lease was not obtained by fraud or misrepresentation ; 

(7) That such lease, if issued on or after June 23, 1947, was issued upon the 
basis of competitive bidding ; 

(8) That such lease provides for a royalty to the lessor of not less than 
12% per centum in amount. * * * 

(9) That such lease will terminate within a period of not more than five 
years from the effective date. * * * 








138 SUBMERGED LANDS 


(10) That the holder of such lease furnishes such surety. * * * 

(b) Any person holding a mineral lease which comes within the provisions 
of subsection (a) of this section, as determined by the Secretary, may continue 
to maintain such lease, and may conduct operations thereunder, in accordance 
with its provisions for the full term thereof and of any extension, renewal or 
replacement. * * ® 

Now that provision in section 1 (b) in my nen covers ever) 
single valid lease issued in good faith in this area 

Senator Anperson. To every producing well. 

Senator Corvon. The Senator misunderstood my question. I didi’ 
ask whether or not a lease in here would be validated by this provision. 
I understand that. A lease on either side of that line would | 
validated by this legislation, if it came within the terms the Slenato 
just read. 

The CuatmrmMan. But that line covers an area on the seaward side 
which no leases have been issued by the State of California. 

Senator Corvon. But if one were issued, it would be validated und 
the terms of this bill. 

The CHarrMan. Yes, but none has been. 

Senator Corvon. All right. Now then with respect to leases on t! 
landward side of the line and with particular respect to the payments 
due for royalties, bonuses, and what have you, and with respect to th 
administration of the leases or the granting of another lease, if 
there is any room in there to grant it, or the regulation of tly 
drilling of more wells, and so forth, is there anything i in the bill tha 
gives to the State of California the control, dominion 
The CuHarrman. No. 






































































































































any line? 

The Cuarrman. No, sir; because this bill is drawn in complete ha: 
mony with the decision of the Supreme Court and does not undertak: 
to overrule the decision of the Supreme Court. The other bills whi 
have been introduced and which are called the quit claim bills cd: 
undertake to reverse the decision of the Supreme Court. 

Senator Corpon. Mr. Chairman, I was just trying to get an answe 
to the Senator’s question. I now have it. The Senator wanted 
know if there was anything in this bill that affected the leases on th 
landward side of that line, and the chairman has answered him tha 
the bill is applicable to every lease in that section. That is the answe1 
to the question. 

Senator Anperson. After the expiration of a 3-year stipulatio: 
Senator Corvon. That is right, after the stipulation, then this bil 
itself affects it, and it is only brought out of it by virtue of the stipu 

lation. 

Senator Matonr. Mr. Chairman. 

The Cratmman. I don’t understand the Senator’s comment now. 

Senator Corvon. Very well. The Senator is only attempting to 
say 

The Crarrman. The stipulation has nothing to do with this bill. 

Senator Corvon. The stipulation certainly will be in effect at leas 
until this bill is passed. 

The Cuatrman. When this bill is passed, the stipulation will 1 
longer have any need for existence. 







































































































































Senator Corpon. Of the area on the landward side of that line or 
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Senator Corpon. Is it the Senator’s view that a stipulation made 
in the Supreme Court under authority of that court will be voided by 
this interim bill? 

The CuarrmMan. This operating business is only a temporary ar- 
rangement which is issued from time to time and extended from time 
to time. 

Senator Corpvon. What is the Senator’s view about it? Frankly, I 
don’t know. Is it the Senator’s view that if we pass this interim legis- 
lation, that the passage of this legislation by the Congress operates to 
annul or invalidate the stipulation now in existence ! 

The Cuairman. The stipulation was an agreement by the Govern- 
ment of the United States in the litigation to give the State of 
California 

Senator Corpon. Litigation still pending. 

The Cuairman. To give the State of California rights which under 
the decision of the Supreme Court it does not have. 

Senator Corpon. I agree with all that. 

The Cuarrman. And so the effect of this bill is to give the State of 
California much more than it gets under the stipulation or under the 
decision of the Supreme Court. 

Senator Corvon. That still doesn’t answer the question because of 
this, Mr. Chairman. If the stipulation continues in effect and is con- 
current with this bill, if it is enacted, then 

The Cuairman. The stipulation will not continue in effect, of course. 

Senator Corpon. All right, the answer is that the passage of this 
invalidates or annuls, renders void the provisions of the stipulation. 

The Cuatrman. I would rather say it makes it unnecessary. The 
stipulation is an agreement for convenience, the existence of it is no 
longer required, and therefore it would become 

Senator Corpon. As a legal thing it is out and done. 

The Cuarrman. It is out and done. 

Senator Corpon. It is annulled then. In that event I was trying to 
clear up a thing that interests you, Senator Anderson, and interests 
me. If the stipulation ceases to exist when this act is passed, then 
the provisions of this act affect all leases in the area between the so- 
called Government-proposed line and the land in this bay, and that 
was the question that you asked. 

Senator Anperson. Yes; except that I think I would make it the 
other way. I think if the stipulation terminates, the area of opera- 
tion in which the community of Long Beach would operate would 
move clear out at least to the second line and possibly as far as the 
third line. That is why I say if they keep on defeating these interim 
bills and insist upon the stipulation and a master comes along and 
holds that that is the line, then the people in Long Beach are really 
going to be outraged, and they will know who to be outraged against. 
It certainly won’t be Congress. 

Senator Corvon. The bill will apply and affect the area clear to 
low water mark along the shore of Long Beach. 

The Cuatrman. May I, for the purpose of preventing misunder- 
standing, say that when you use the word “affect” there, you mean 
validate, don’t you? 

Senator Corpon. No. What affects them, it may validate them, and 
if it was found not good, it doesn’t. 

80859 —51——10 
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The Cuairman. It doesn’t affect any valid lease, except by way of 
ratifying it. 
Senaor Corpon. And giving the Secretary of the Interior control 
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Senator Mavone. In order to clear up that matter that has been jses—as 
continually stated here for the 2 days I have attended the hearings, » Supreme 
that there is no claim made by the Federal Government for any ad- » when we 
ditional areas or any additional materials, | would like to read S anythin, 
couple of paragraphs from this Senate Joint Resolution 195, hear- > This thi 
ings of the committee in the second session of the Eighty-first Con- ' ernment 
gress, 1950, August 14 to 19. - promise 

This is what it says in regard to all of the promises of Federal Senat 
oflicials. the hear 

Senator Anperson. Will you identify what you are reading from ? The C 


Senator Mavone. I just described it. 
Senator AnperRsoNn. But what are you reading from ? 
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Senator Maronr. The Supreme Court decision. I was describing s andItl 
where you would find it. F afternoc 
It is page 335, and it reads: 5 the view 
Tex bile ei etd i Wiles Si eile ts : ies Senat 

rext of Supreme Court Decision in U. NS. vy. California, Decided June 23, 

1947— very im 
elie bias ete The ¢ 
4 . scey aoe 33 47 © 
and No. 5 of the description on page 336 says: and I th 
The Federal Government’s paramount rights in the 3-mile belt have not but I we 
been lost by reason of the conduct of its agents, nor by this conduct is the A 
Government barred from enforcing its rights by reason of principles similar to E 
laches, estoppel, or adverse possession (pp. 30-40). j STATEW 

(a) The Government, which holds its interests here as elsewhere in trust : LAND 
for all the people, is not to be deprived of those interests by the ordinary court 
rules designed particularly for private disputes over individually owned pieces CALI} 
of property (p. 40). 

(b) Officers of the Government who have no authority at all to dispose of Mr. | 
Government property cannot by their conduct cause the Government to lose name is 
its valuable rights by their acquiescence, laches, or failure to act (p. 40). Lands (¢ 

The great national question whether the State or the Nation has para- Sai 
mount rights in and power over the 3-mile belt is not dependent upon what ex- indicate 
penses may have been incurred by public or private agencies upon mistaken as- As ex 


sumptions (p. 40). 

7. It is not to be assumed that Congress, which has constitutional control 
over Government property, will so execute its powers as to bring about injustices 
to States, their subdivisions, or persons acting pursuant to their permission. 
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I would like to state, Mr. Chairman, to settle this thing once and ts tha i 
for all that the continual promises of Government officials, I would ata 
like to say this: In my opinion, they amount to just about as much as : Our 4 










the promises of a Senator in the Eighty-second Congress as to what 
the Eighty-third Congress is going to do. In other words, some of 
us want to be protected from these promises. We have had these 
promises continually in the West for the 30 years I have been active 
in the area. Officials dominating temporarily the matter of public 
lands will make promises to stoc kmen, promises to other people, but 
their promises are worth just exactly what they can get from the 
people they promise it to at the moment. It is worth nothing. 
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Now I still then insist that any legislation—and I still say that we 
should sometime get at the subject "of these public lands and these 
rights of the Government versus the States, and that every piece of 
legislation that in any way touches these rights is very important to 
the United States, to all of the States, and to my State of Nevada. 

I merely wanted to make that statement because of the testimony 
of all the witnesses, practically unanimous, and the Supreme Court is 
simply stating the fact, it doesn’t matter what a Federal official prom- 
ises—as the ‘Official yesterday promised, and he said he told the 
Supreme Court, made that remark two or three times. In my book 
when we used to be arguing cases, we didn’t tell the Supreme Court 
anything, the attorneys argued the case before the Supreme Court. 
This thing is being turned around. I am getting so tired of Gov- 
ernment officials’ promises that I for one cannot keep quiet when such 
promises are being given. py . 

Senator Anperson. Mr. Chairman, is it your desire to go on with 
the hearings ? 

The CuatrmMan. There are some witnesses here from Louisiana, who 
have come from a distance. Of course, we will give them an oppor- 
tunity to be heard. The Chair was very anxious to conserve time, 
and I think perhaps we may be able to do that, although this whole 
afternoon has been given to the testimony of two witnesses and to 
the views of the Senators. 

Senator Martone. I believe, Mr. Chairman, the witnesses have made 
very important contributions. 

The Cuarman. I have no doubt about that. It is now 5 o’clock, 
and I think we have reached a pretty good stopping point for the day, 
but I would like to inquire how much time Mr. Putnam will require. 


STATEMENT OF RUFUS W. PUTNAM, EXECUTIVE OFFICER, STATE 
LANDS COMMISSION, STATE OF CALIFORNIA, LOS ANGELES, 
CALIF. 


Mr. Purnam. Mr. Chairman and gentleman of the committee, my 
name is Rufus W. Putnam, and I am executive officer of the State 
Lands Commission of the State of California, whose organization was 
indicated to you by the previous witness. 

As executive oflicer of the commission, I am the head of the division 
of State lands, which among other things has to manage the operations 
under the oil and gas leases along the coast of California, about which 
we have had discussion here. 

I merely have a few factual matters to point out, plus a statement as 
to the position of the State lands commission to reinforce the more 
general statements made by Attorney General Mattoon. 

Our division operates at an annual cost of about $400,000. Our total 
revenues, including those for oil and gas leases, amount to $10,000,000 
u year, of which from 8 to 9 million a year comes from the oil and gas 
leases, the balance from other sovereign and proprietary land-manage- 
ment operations. 

As Mr. Mattoon pointed out, our operating costs on oil and gas are 
on the order of $12,000 a month. Therefore, from the point of view 
of dollars and cents, while the sums mentioned are subst: antial, they 
are not vital, especially in a State whose annual budget now is on the 
order of $1,000,000,000. In other words, from a dollars-and-cents 
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point of view, we are discussing only something less than 1 percent of 
the annual budget of the State. 

So our conclusions are not reached by way of the Treasury and in- 
come. They are based upon these other matters which Mr. Mattoon 
has referred to. 

As has been explained here, we have been operating since June 19-7 
under an operating stipulation which is renewed annually. I take it 
that if Senate Joint Resolution 20 is adopted as written, our opera- 
tion would come under the provisions of section 3, w hich pertains to 
stipulations in disputed areas. It has been stated by Mr. Mattoon 
that operations have been continued and carried on without inter- 
ruption. 

By way of illustration, our annual production from State wells 
along the tide and submerged |: and this is exclusive of the cit) 
of Long Beach—in 1943 the annual production was about 714 millio 
barrels, in 1945 it reached 13,000,000 barrels, and at the present time it 
is about 1514 million barrels. 

Senator Corvon. Does the State operate those wells or lease them’ 

Mr. Putnam. No, sir; they are leased on a royalty basis. 

Senator Lone. Is that production under the sea now or is that pro- 
duction on all State lands ? 

Mr. Purnam. This is exclusively prodvction under the sea, ‘The 
wells are drilled on the uplands and slant-drilled or whip-stocked 
out under the sea for, I believe the question was asked, how far out—! 
think our last lease, issued about a year ago, went out 2 miles from 
shore. 

Senator Lone. Your production, I take it, is 1514 million barrels 
per year? 

Mr. Putnam. Per year. 

Senator Lone. On State leases producing from under the sea? 

Mr. Putnam. That is correct, sir. 

Senator Lone. And how much in addition to that is in the cit) 
that we discussed here this afternoon? 

Mr. Putnam. Long Beach? 

Senator Lone. Yes. 

Mr. Purnam. I don’t have any figures on that. I think they can 
give it to you. I would have to guess. 

Mr. Amar. (E. J. Amar, manager, Long Beach Harbor Depart 
ment). Sixty-five thousand barrels per day in the tidelands. 

Senator Lone. How much would that be—— 

Mr. Putnam. Half again as much as the State wells. 

Mr. Amar. I think we produce more than the State of California. 

Senator Lone. That is more than 1514 million barrels? 

Mr. Amar. About 20 million barrels. 

Mr. Purnam. Another illustration of the continued and increas 
ing degree of operation is that we authorize the drilling of an average 
of about six new wells per month on State leases. For instance, in 
December 31, 1949, there were 407 wells on the State leases. A year 
later, December 31, 1950, there were 483. So this operation is con- 
tinuing to increase. 

The State lands commission has reviewed the provisions of Senat: 
Joint Resolution 20, and at its meeting on January 18, 1951, opposed 
its enactment as being adverse to the maintenance of the status quo 





during t 
on Febri 
some 
port to § 
an indef 
State la 
offset th 
tion affe 

I sor 
been inst 
Senate 
The ¢ 
Senatt 
Texas by 
of Texas 
Mr. P; 
senate 
were inc 
Mr. Pv 
more mc 
this, if I 
jurisdict 
traditior 
up in his 
Senate 
were to 
the orig 
I believe 
the Stat 
Mr. P 
the Stat 
operatio 
Senate 
The C 
the area 
Mr. P 
The C 
Senate 
the Stati 
Mr. P 
the Seer 
enter int 
of the S 
of the S 
reflect t 
their cor 
The ¢ 
the Stat: 
which t] 
merged 
of Calif 
Mr. P 


accordir 


SUBMERGED LANDS 143 


during the interim, and it reaffirmed its opposition at a later meeting 
on F ebr uary 6, 1951. 

Some amendments have been suggested to us, which would pur- 
port to give us more money, or to ratify the existing stipulation for 
an indefinite period, or otherwise make it more acceptable to the 
State lands commission, but nothing has been offered which would 
offset the possible encroachment on States’ rights which this resolu- 
tion affects. 

I so reported to the State lands commission and have therefore 
been instructed to renew its opposition. That is it, Mr. Chairman. 

Senator Lona. Could I ask this question ? 

The CuarrMan. Yes, indeed. 

Senator Lone. Did you hear the proposals read by the State of 
Texas by the chairman early this afternoon, the attitude of the State 
of Texas toward this bill? 

Mr. Purnam. I heard that, yes, sir. 

Senator Lone. If the proposals or amendments suggested by Texas 
were incorporated, would that change your attitude on this bill? 

Mr. Puram. No, because most of those are of the nature of a little 
more money to the participants, or to the States, and it still leaves 
this, if I understood them correctly, still leaves this matter of giving 
jurisdiction to the Department of the Interior on the area within the 
traditional State boundaries untouched. Maybe that was cleared 
up in his suggestions, but I didn’t recall it. 

Senator Lona. I believe that the proposals of the State of Texas 
were to the effect that the States would continue to operate within 
the original State boundaries. The chairman read that statement. 
I believe that change was recommended by the attorney general of 
the State of Texas. 

Mr. Purnam. I think, other things being taken care of properly, 
the State of California would be glad to be permitted uninterrupted 
operation within its State boundaries. 

Senator Lone. Thank you. 

The Cuatrman. Do you make any representations with respect to 
the area beyond the traditional State boundaries? 

Mr. Purnam. No, sir. 

The Carman. Are there any questions? 

Senator Matonr. What did you have reference to particularly on 
the States’ rights sti itement that you just made? 

Mr. Purnam. As I understand this Senate Resolution 20, it gives 
the Secretary of the Interior the authority to ratify existing leases and 
enter into new leases in areas beyond the so-called seaward boundary 
of the State, as defined in this resolution, and the seaward boundary 
of the State, as defined in this resolution, does not, as I am informed, 
reflect the true condition of the boundaries of the States as fixed by 
their constitutions or other declarations. 

The Cramman. Does the definition of the seaward boundary of 
the State—and that is “shall mean a line 3 miles distant from point at 
which the paramount rights of the Federal Government in the sub- 
merged lands begin’ *_does that not coincide with the State boundaries 
of California ? 

Mr. Putnam. No, sir, I don’t think it does. Our State boundaries, 
according to the Constitution, fall outside of the offshore islands, and 
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it is the channels landward of those islands that are now in controversy 
and to be adjudicated by the Supreme Court. 

The Cuarrman. How about where there are no islands? 

Mr. Purnam. Where there are no islands and the coast follows the 
edge of the upland—— 

The CuatrmMan. Paramount rights under the Supreme Court de- 
cision, the paramount rights of the Federal Government extend from 
the low-water mark. 

Mr. Purnam. And outside of inland waters. 

The Carman. Oh, yes; inland navigable waters, but from the 
low-water mark—that is, the boundary extends from the low-water 
mark, but the inland navigable waters is a different matter. 

Mr. Purnam. That is correct, sir. 

The Cuarrman. Any other questions? 

Senator Maronr. Mr. Chairman, then as I understand your testi- 
mony, it simply puts into the hands of the Secretary of the Interior 
to operate and make new leases and takes it out of the hands of the 
State of California and out of the hands of the city of Long Beach. 

Mr. Purnam. It would take it outside of the hands of the State 
of California, and wherever there is a difference between the defi- 
nition given in this resolution for seaward boundaries of the State 
and the actual location, as fixed by the State constitution, and there 
is some difference. For that reason we have always gone 100 percent 
for the so-called quitelaim bill which took care of that situation 
unquestionably. 

Senator Matonr. Would that change in the set-up affect the income 
of the city of Long Beach from the leases? 

Mr. Purnam. I can’t speak for the city of Long Beach, because 
they are operating a grant from the State under entirely different 
management from ourselves. 

Senator Martone. Then I will ask you the question in a different 
way. If the Secretary of the Interior were to handle the additional 
leases, then it would, I presume, come under the percentage set by 
the Oil and Gas Leasing Act, which is somewhere in the neighbor- 
hood of 12 percent. 

Mr. Purnam. Twelve and a half percent is set there, I think, as 
the minimum. Our present average royalty is about 24 percent. 

Senator Martone. But the Secretary of the Interior would be bound 
by the 1214 percent; is that right ? 

Mr. Purnam. I think, as I understand it. that 1214 percent is the 
minimum. 

Senator Martone. He can get whatever he can get ? 

Mr. Purnam. In addition to that, but he can’t get less. 

Senator Matone. But the amount paid to the State, then—would 
that be affected? The amount paid to the State, 3714 percent of 
whatever they did receive from the leases. That is customary, isn’t 
it, the law, 3714 percent ? 

Mr. Purnam. Thirty-seven and a half percent paid to the State 
on existing Federal leases on the uplands, as I understand it. 

Senator Martone. Would this be different—it is claimed, and the 
Supreme Court decision gives it to the Government. Now, if this 
legislation were passed and it _continued— 

Mr. Putnam. Then we get 3714 percent of the 1214 
Senator Matonr. Or whatever they receive ? 
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Mr. Putnam. Which is roughly between 4 and 5 percent. 

Senator Matone. Would that affect the income of the State? 

Mr. Purnam. It would decrease the income of the State from an 
average of 24 percent to between 4 and 5 percent. 

Senator Matone. Thirty-seven percent of the 1214 or whatever they 
receive, and if it is 1214 percent, it would be 3714 percent of 121, 
percent ? 

Mr. Purnam. That is right. 

Senator Matone. Has the State of California ever been disappointed 
in depending upon the promises of Federal officials or rulings of Fed- 
eral oflicials in dealing with these lands? 

Mr. Putnam. A great many times. 

Senator Matonr. Would the witness just outline one or two of the 
most flagrant cases ? 

Mr. Purnam. We had a grant to a lot of school lands from the 
Congress of the United States a great many years ago. We are still 
struggling to get several hundred thousand acres of those lands, be- 

cause, as the years have gone by, new rulings and regulations have 

a n set up in the Department of the Interior and the Bureau of Land 
Management for the disposition or use by the Federal Government 
of the lands, and we are having trouble in that direction. 

Senator Martone. Were you given to understand earlier it would 
be just a technicality of tur ning these lands over to the State in accord- 
ance with the designation, the original designation, or were there 
strings attached ? 

Mr. Purnam. I don’t go that far back. Iam afraid I can’t answer it. 

Senator Marone. I thought maybe you, being the Commission, 
would have the evidence and the historical background in that regard. 

Mr. Purnam. Well, we were assured in the early part of the war, 
when some hundred fifty thousand acres of State ‘school lands were 
turned right over to the Army and the Navy for use of camp con- 
struction—and I was on the other side at the time, and took them 
over, and now I have to get them back—we were assured that we 
would get exchange lands for those. That is nearly 10 years ago. 

Senator Matonr. Lands in lieu of these lands? 

Mr. Purnam. That is correct. Ten years = passed. 

Senator Matonr. How were they to be selected ? 

Mr. Purnam. They were selected on the basis of equal area. 

Senator Maron. Equal area, but did the State have an opportunity 
to selecting the public lands or would they be selected by the Depart- 
ment of the Interior or a joint committee or how ? 

Mr. Purnam. We made our selections and some or most of our 
selections were rejected for the reason that the lands were presumably 
set aside for reservoir purposes or national forests, or otherwise. 

Senator Martone. But were you assured in the beginning that the 
State could make such selections on the public lands? 

Mr. Purnam. Yes; and there is a law, some Federal law, applying 
to the selection of public lands. I can’t cite them. I am not a lawyer; 
I am just like you. 

Senator Matone. What about the promises or the rulings of the 
Secretary of the Interior and other departments up to the time of the 
bringing of this suit? Was there any indication as to how these lands 
were owned, as to who owned these offshore lands and controlled them ? 
That is, from the Federal Government. 
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Mr. Putnam. There were indications because of the Federal Govern- 
ment in the past having actually purchased sites for lighthouses or 
having been given a quitclaim deed from the State for the land under 
the sea on which breakwaters were constructed—things of that char- 
acter—indications on the part of Federal officials at one s time or another 
that the State of California was sovereign in respect to those lands. 

Senator Martone. You have heard the testimony. We are trying to 
determine whether legislation of this character affects anything else. 
You are probably familiar, being in an arid State also, that there never 
was any question as to who owned the water in the State. That is to 
say: Who could grant water rights upon filing—the State? 

Recently there has been a claim made in court several times and it is 
still hanging fire in the Supreme Court—at least it has never been 
settled—a claim has been made that the Federal Government owns al! 
unappropriated water. Therefore, there is an encroachment there 
which has scared State engineers to death for a long time, and still 
does. 

What I am trying to determine, as one member of the committee, is 
just how far this thing may reach if it becomes an epidemic, which 
seems to be the case. 

Do you have any opinion on that as a layman ? 

Mr. Purnam. I think it isa very dangerous trend. 

Senator Martone. Thank you. 

The Carman. Thank you very much, Mr. Putnam. 

Mr. Smith, I think we will not ask you to appear tonight. We will 
allow you to be the first witness in the morning, if it is agreeable 
to you. 

The committee then will stand in recess until 10 o’clock tomorrow 


morning when Mr. Smith will be the first witness. 
(Whereupon, at 5:30 o’clock p. m., the committee adjourned, to 
reconvene on Wednesday, February 21, 1951, at 10 o’clock a. m.) 
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WEDNESDAY, FEBRUARY 21, 1951 


Untrep States SENATE, 
ComMITTEE ON INTERIOR AND INsuULAR AFFaIRs, 
Washington, D. C. 

The committee met, pursuant to adjournment, at 10:30 a. m., in 
room 224, Senate Office Building, Washington, D. C., Senator 
O’Mahoney (chairman), presiding. 

Present: Senators Joseph C. O'Mahoney, James E. Murray, Clin- 
ton P. Anderson, Herbert H. Lehman, Russell B, Long, Eugene D. 
Millikin, Zales N. Ecton, and George W. Malone. 

Also present: Representatives Clyde Doyle, Eighteenth District 
of California, and Samuel W. Yorty, Fourteenth District of Cali- 
fornia. 

The Cuairman. The committee will come to order, please. 

Mr. Irving M. Smith is the first witness this morning, city attorney 
of Long Beach. 


STATEMENT OF IRVING M. SMITH, CITY ATTORNEY OF THE CITY 
OF LONG BEACH, CALIF. 


Mr. Smrrn. Mr. Chairman and members of the committee, my 
name is Irving M. Smith, city attorney of the city of Long Beach, 
Calif. I appear on behalf of the city of Long Beach, Calif., and 
its board of harbor commissioners in opposition to Senate Joint 
Resolution 20. 

Senator Joseph C. O'Mahoney, chairman of this committee, issued 
a press release at the time he introduced Senate Joint Resolution 
20, in which he stated in part as follows: 


The resolution has no application to navigable inland waters within the 
boundaries of any State. It therefore does not apply to any of the lands 
covered by the claims of the city of Long Beach, Calif., which are landward 
of the line established in the stipulation between the Attorney General of 
the United States and the attorney general of California. The resolution, 
however, does not attempt to determine what submerged lands on the seaward 
side of this line are in fact navigable inland waters to which the Federal Govern- 
ment has no title. 


We are confident that Senator O’Mahoney, as author of Senate 
Joint Resolution 20, has expressed the legislative intent of said pro- 
posed legislation as applied to lands which are landward to the so- 
called stipulated line. Therefore, we will at this time present our 
views as to the effect of the provisions of Senate Joint Resolution 20 
tang to the submerged lands on the seward side of said stipulated 
ine, 
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The tidelands and submerged lands conveyed to the city of Long 
Beach by the State of California in 1911 and 1925, long prior to the 
discovery of oil in said area, consist of 13,027 acres. All of said 
tidelands and submerged lands are within the corporate limits of the 
city, which extend, since the early incorporation of the city, 3 miles 
from mean high-tide line into San Pedro Bay, bordering the Pacific 
Ocean. 

We wish to present a map entitled “California Coast Line—Poini 
Fermin to Newport Beach,” prepared by R. R. Shoemaker, chief 
engineer of the Long Beach harbor department, upon which is por 
trayed in colors the 15,027 acres of tidelands and submerged lan Is 
previously referred to. Said map also portrays the proposed Gover 
ment line, which, for all practical purposes, is the line described in a 
stipulation entered into on July 26, 1947, between Tom C. Clark a: 
Attorney General of the United States, and the attorney general 0! 
the State of California, in the case of United States of America v. 
State of California (No. 12, original), wherein it was stipulated that 
the United States of America does not claim in said litigation “that 
part of San Pedro Bay landward of a line drawn from Point Fermin 
in a northeasterly direction through a point 300 feet due south of 
the southeasterly extension of the Ni avy Mole and breakwater to the 
line of ordinary low tide in the city of Long Beach, Los Angeles 
County, Calif..” said area constituting inland waters of San Pedro 
Bay, and hi at said deser iption of San Pedro Bay is “without prejudice 
to the right of California to claim” that the line separating said bay 
from the “3-mile marginal belt” lies farther seaward than the line 
therein described and that said bay includes a larger water area than 
therein described. 

Of the 15,027 acres only 3,028 lie landward of the Government pro- 
posed line, 1,016 of which have been reclaimed and filled, and 2,012 
of which constitute navigable water area. Nine thousand nine hun- 
dred and ninety-nine acres of the tidelands and submerged lands con- 
veyed to the city within its corporate limits are located outside of 
and seaward of the Government proposed bay line, 9,847 acres of 
which constitute navigable-water area and 152 acres of which consist 
of public-beach area filled and improved by the city of Long Beach 
for public recreational use. This public-beach area extends 3.9 miles 
along the bay and ocean front of the city, seaward of the line of 
ordinary low tide and outside of the Government- -proposed bay line. 
The upland properties immediately adjacent to said beach are im- 
proved fully and occupied with some of the best hotels, apartment 
houses, and residences in the city. 

Said map also portrays the Federal breakwater, constructed as a 
protection for the Long Beach and Los Angeles harbors. Also por- 
trayed on said map is a line designated as “Limit of bay as fixed 
by United States v. Carrillo (13 F. Supp.—121—).” The Federal 
Government, in the case of United States v. Carrillo, requested the 
Federal court to fix the limits of San Pedro Bay by a line drawn from 
Point Fermin to Point Lausen at Huntington Beach. The Federal 
court accepted the Government’s contentions and fixed the line of San 
Pedro Bay as described, although mistakenly located Point Lansen 
at Huntington Beach, whereas Point Lausen is located at Newport 
further down the coast line. We have also indicated upon said map 
a line from Point Fermin to Newport Beach, designated as “Probable 
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Limits of Bay as referred to by Board of Rivers and Harbors, Deep 
Water Harbor Report. Senate Document 18—55.1 (report re fers to 
Santa Ana River as emptying into San Pedro Bay).” The State of 

California, in pending proceedings in the case of United States of 
eee v. State of California (No. 12, original), contends for the 
latter line. that is, Point Fermin to Newport Beach, as the limits of 
San Pedro Bay as an inland waters area of the State. 

Section 3 of Senate Joint Resolution 20 authorizes the Secretary of 
the Interior to negotiate with the State of California respecting the 
issuance of new mineral leases covering 9,999 acres of tidelands and 
submerged lands conveyed to the city by the State and located out- 
side of said Government proposed bay line. This area is portrayed 
upon said map in white, light blue, and yellow, all within the corporate 
limits of the city. This authority includes the granting of mineral 
leases upon 152 acres of filled submerged lands devoted to public beach 
purposes and extending 3.9 miles along the bay and water front of the 
city, which area is portrayed upon si aid m: ap inyellow. The Secretary 
is authorized to deal with the State regarding the issuance of new 
leases covering said areas, notwithstanding that the State of Cali- 
fornia has heretofore conveyed all of its right, title, and interest in 
said lands to the city of Long Beach. It should be noted that said 
9.999 acres of land are the subject of controversy between the United 
States and the State of California in proceedings now pending before 
the Supreme Court of the United States as to whether the same con- 
stitute submerged lands beneath navigable inland waters. 

Section 4 of Senate Joint Resolution 20 authorizes the Secretar y of 
the Interior to grant oil and gas leases to qualified persons offering 
the highest bonuses, plus the payment of a royalty of not less than 
1214 percent covering the 9,999 acres previously referred to. Pur- 
suant to this authority the 3.9 miles of filled submerged lands de- 
voted to public-beach purposes, consisting of 152 acres, could be con- 
verted into an oil field, including oil well derricks, tanks, and pro- 
duction equipment. This authorization is granted notwithstanding 
that said 9,999 acres of submerged lands have been granted to the city 
of the State of California, and all but a small portion of which lie 
landward of the Federal breakwater and within the area contended by 
the State of California in pending litigation as a part of San Pedro 
Bay, and inland waters of the State. 

We submit that the Government-proposed line, even to the casual 
observer, is most unjust, as well as unrealistic, if not, in fact, absurd, 
asa boundary line of San Pedro Bay. We are most confident that the 
limits of San Pedro Bay as inland waters will be established by a 
line drawn and located seaward of the Federal breakwater and the 
13,027 acres of tidelands and submerged lands conveyed to the city 
by the State of California. 

The granting of authority under Senate Joint Resolution 20 to the 
Secretary of Interior, in the manner heretofore noted, may result in 
the serious impairment of the rights and equities of the city of Long 
Beach in its ownership and control of the submerged lands hereto- 
fore described. Furthermore, the granting of oil and gas leases by 
the Secreary of the Interior covering said lands would bring about in- 
calculable damage tothe city. It is of utmost importance, in the event 
= lands are to be developed for the production of petroleum prod- 

s, that the city maintain complete control over such development. 
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The city council of the city of Long Beach, at its meeting held on 
February 6, 1951, adopted its “Resolution No. C-12838 opposing Senate 
Joint Resolution 20 and petitioning the Congress to disprove said 

resolution and reject favorable action thereon. The Board of Harbor 

Commissioners of the City of Long Beach, at its meeting held on 
February 5, 1951, adopted its Resolution No. HD-405, likewise op- 
posing Senate Joint Resolution 20 and petitioning the Congress to dis- 
prove said resolution and reject favorable action thereon. Copy of 
each of said resolutions will be filed with the committee. 

(Norre.—The two resolutions above referred to are carried in the appendixes. ) 

I refer to a map, Mr. Chairman, portraying an area within the 
city. 

The Cuarmman. Pardon me. Mr. French, will you put this map on 
the board so it may be seen by all the members of the committee. The 
chairman is familiar with it. 

Mr. Smrrn. Very briefly, Mr. Chairman, the city is concerned as to 
the effect of this resolution granting authority to the Secretary of 
the Interior to grant leases within an area within the city of Long 
Beach landward of the Federal breakwater, as shown upon this map. 
There are approximately 10,000 acres of submerged navigable waters 
and filled beach running about 4 miles along our city ocean front 
that is in controversy as to whether or not ‘those lands are inland 
navigable waters. 

The CuarrMan. Let me ask you to look at your map so that we may 
make this clear for the record. I am not altogether certain that the 
map can be reproduced in our hearings because of time; but, if it 
san be, I shall have it reproduced. 

(The map referred to above is herewith inserted.) 

The Cuarman. It appears from this map that the Federal break- 
water is further seaward than the line which is called the Govern- 
ment-proposed line. 

Mr. Smirn. That is correct. 

The Cuarrman. And that is within the boundaries of the city of 
Long Beach. 

Mr. Smiru. That is right. 

The Cuamman. The charter of the city of Long Beach apparently 
gave the city a limit seaward of the beach, which ‘extends beyond the 
Government-proposed line and extends slightly beyond the Federal 
breakwater. 

When I use the word “beyond,” I mean seaward. That is correct; 
is it not ? 

Mr. Smrru. That is correct. 

The CHamman. With respect to the so-called Government-pro 
posed line on this map, is it not a fact that all of the wells presently 
drilled by or for or on behalf of the city of Long Beach are on thi 
landward side of that line? 

Mr. Smrru. That is correct. 

The Cuamman. Do you think that there is anything in this bill 
which would authorize the Secretary of the Interior to grant any 
leases whatsoever upon the landward side of that line? 

Mr. Smirn. I do not. I think it absolutely does not provide for 
that. 
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The Cuarrman. Then it is acknowledged that this bill does not in 
any way set up any claim of any kind on behalf of the Federal Govern- 
ment or the Secretary of the Interior to any of the wells which have 
been presently drilled by or on behalf of the city of Long Beach in this 
harbor ¢ 

Mr. Smirn. That is my understanding of the legislation. 

The Cuatrman. Yes, sir. Now, you express the fear that the Secre- 
tary of the Interior may somehow or other under the authority of this 
bill grant leases upon this other area between the Government-pro- 
posed line and the exterior boundaries of the Long Beach city. 

Mr. Smiru. That is right. 

The CuHarrman. On what do you base that conclusion ? 

Mr. Smiryu. Well, Mr. Chairman, under section 3 of the bill—— 

The Cuarrman. I should like to make this interpolation off the 
record, 

(Discussion off the record. ) 

Mr. Smiru. Senator, I have never had any doubts since I received 
a copy of the bill as to the matter we just went over, and I am firmly 
convinced that your statement released to the press expressed the 
legislative intent, and I concurred in it in my study of the bill as to 
the effect of this legislation behind that line. 

The Cuarrman. I very much appreciate it. Now, let us find out in 
what respect the language of the bill is defective in that it in any way 
supports the fear which you have expressed that under it the Secretary 
of the Interior might lease any of the lands within the exterior 
boundaries of the city of Long Beach. 

Mr. Smiru. May I say in regard to that, Mr. Chairman, the area 
shown in blue and the yellow sand strip, approximately 9,847 acres 
of submerged water area, and the beach fill in yellow of 152 acres, 
making approximately 10,000 acres, as you have stated, Mr. Chair- 
man, are seaward of the so-called proposed Government line or stipu- 
lated line. ‘That area within the city and as shown upon the map, as 
I have described, is in controversy as to whether or not they constitute 
inland navigable waters of the State of California. 

Now, under section 3 of the bill the Secretary is authorized in the 
event of a controversy between the United States and a State as to 
whether or not lands are submerged lands beneath navigable inland 
waters, et cetera, to negotiate with the State respecting the issuance 
of new mineral leases pending the settlement or adjudication of the 
controversy. It is definitely in controversy in the California case, 
proceedings now pending before the masters, so there can be no mis- 
statement, I believe, on our behalf that that area is in controversy. 

Senator ANpeRson. Can he only deal with the State? 

Mr. Smrrx. According to the bill, he can only deal with the State. 
Line 23. 

Senator Anperson. I was just down to that— 
to negotiate and enter into an agreement with the State or a lessee of the State, 
its political subdivision— 

Mr. Smrrn. That part of the bill you are now talking to respects 
continued operations of existing agreements. We have no leases or 
agreements on this area we are talking about now in controversy; so, 
if you will read down to the middle of line 23, it picks up the next 
subject— 


or with the State respecting the issuance of new mineral leases, * * * 
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I have no question about the first part vou referred to, but it has ; 
relevancy here because we have no agreements 


drilling m the area that is in controversy. 

Senator ANDERSON. Would your fears be allayed if we added ther 

“its political subdivision or grantee”? : 

Mr. Smrru. We certainly would like it a lot better. We belie 
this—— 

Senator Anperson. We are trying to get it where 
better. 

Mr. Smirn. Senator, we don’t believe that the State should 
making any agreements with the Secretary of the Interior over lands 
which they have granted to us. whether their grant is valid or not, fo. 
the reason that if ultim: ately in the proceedings before the Suprenie 
Court or the Congress in its judgment itself determines this trouble- 
some question of boundaries of inland waters— In any event, the State 
will be out of the picture. Either we will be in this or the Secretar) 
of the Interior will, because, if they are lands of the marginal sea, the 
State does not own them under the decision and would be out of the 
picture. If Congress doesn’t act, for instance, to grant title, the city 
then would hold its title to whatever part of these lands is ultimately) 
decreed to be inland waters, because the Federal Government has laid 
no claim to the inland waters of the States. 

Senator Anprrson. This situation at Long Beach. then 
what different from the situation in Louisiana and Texas: 
not be? 

Mr. Smirn. I believe so. I am not too familiar there, but they 
probably have similar problems along the Louisiana coast with many 
of their inland waters along the coast, but not so clear in Texas. 

The Cuaimman. Mr. Smith, I have been going over this bill, dis 
cussing it with the Department of the Interior and the Department of 
Justice, with respect to the clarification of any doubts that might 
exist in your mind. You have just stated that you have no doubt 
whatsoever as to what the intent of the sponsors of the legislation was 

Mr. Smiru. That isright. I believe that you well stated, as I inte 
pret the bill, also in your press release, that behind this line this 
bill has no effect whatsoever to the wells or the properties or harbor 
and our development behind that line. 

The CHarrmMan. You don’t want the State of California telling thie 
city of Long Beach what its leases may be # 

Mr. Smrrn. We be sve that ultimately we will be the owners of that 
land. Naturally, we are optimistic in that regard. But we believe 
this, Mr. Senator: If there are to be any agreements made with the 
Secretary of the Interior for an interim era for developing that area 
in a manner which will not be damaging to the community, the harbor, 
and the other important things that must be taken into consideration, 
the city of Long Beach should be the party that will deal with Interior 
and not the State of California. 

The Cuarrman. Will you look at line 19, which reads: “to nego 


tiate and enter into an agreement with the State or 
Raia Fe” 


: we have no leases o) 


vou like it a lot 


. Is some 
would 


a lessee of thi 


If that were changed to read, “to negotiate and enter into agree 
ments with the State, its political subdivision, or grantee,” would that 
overcome that doubt in your mind? 
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Mr. Smirn. Mr. Senator, that part that you are reading on line 
19—that clause—relates, as it says on line 21, respecting operations 
under existing mineral leases. 

The CuatrMan. All right. 

Mr. Smiru. That is not pertinent. 

The CuairrmMan. I am going step by step. Would that be satis- 
factory to you? 

Mr. Suirn. If some such language were put in on line 23, where 
it takes up the new subject of the issuance of new leases — 

The CuarrmMan. I have that in mind, too. In line 20, for example, 
the suggestion has been made that we strike out the words “of the 
State, its political subdivision or grantee” and insert after the word 
“lessee” the word “thereof,” and then in line 23 after the word “State” 
insert the same words, “its political subdivision or grantee,” and then 
in line 24 at the very beginning of the line insert the words “or non- 
issuance”; so that the authority here would be for the negotiation 
with the concurrence of the Attorney General of the United States 
with the State, its political subdivision or grantee, or lessee thereof 
respecting operations under existing mine1 ral lease, and the payment 
and impounding of rents, royalties, and other sums payable there- 
under, or with the State, its political subdivision or grantee respect- 
ing the issuance or nonissuance of new mineral leases pending the 
settlement or adjudication of the controversy. 

Would that settle your problem ¢ 

Mr. Siru. I think, insofar as this point is concerned, that would 
be very helpful. 

The Cuairman. Insofar as this point is concerned, would it settle 
your problem ¢ 

Mr. Suiru. I don’t know as I can answer that. whether it would 
settle the problem. If through those negotiations—— 

The Cuamman. The problem, sir, is “whether or not the Secretary 
of the Interior is given by the language of this bill the authority to 
negotiate with the State without. the concurrence of the city of 
Long Beach. That is the issue. 

Mr. Smiru. It will settle that part of it. 

The Cuatrman. I thought it would. 

Mr. Smirit. It will settle that part. 

The Cnamrman. What is the other problem, if any, that you have? 

Mr. Smrru. We do not know whether this contemplates that we 
would have at the local level control of such operations carried on 
under any leases or agreements made in that disputed area 

The Carman. Do you have that power now ? 

Mr. Smirn. Yes; we do. We have the control over the area which 
isnot in dispute here in our harbor; we completely control. 

As I testified before, Mr. Senator, we believe it of utmost import- 
ance because there are other activities and other functions which are 
not only important to the community, but to this Nation, which we 
manage, which we control, we believe efficiently, for the conduct of 
those operations, and any drilling, any production in this area we 
are talking about in this 10,000-acre area should be carried on with 
such strict controls and management as will not interfere with harbor 
operations and with these rec reational activities which are extremely 
important likewise. We want to be sure of that. 
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Senator Mirurqrn. Might I ask a question for information? 
won't disturb the continuity of your questioning. 

The Cuarrman. Certainly. 

Senator Miruix1n. In Colorado we have what we call home rule 
cities. Those cities have all of the powers of the State over certain 
subject matters. The State reserves some police powers and possibly 
there are some other exceptions, but, generally speaking, the city, the 
home rule city, has under our constitution all of the powers of the 
State. Do you have that kind of a system in California ¢ 

Mr. Smirn. Yes, we do. 

Senator Mini. Is the town of Long Beach that kind of 
town ? 

Mr. Smiru. We have constitutional home rule in the city of Long 
Beach, just as you have explained it, complete municipal home rule 
conferred by the constitution. 

The Cuarrman. You have no reason to apprehend that the State 
of California would attempt to exercise any authority that it does 
not now exercise with respect to the oper ation of lands that are clearly 
the pr operty of the city of Long Beach ? 

Mr. Surru. No. 

The CHarrman. You have none? 

Mr. Smirn. We have no difficulty. 

The Cuamman. With respect to wells which are landward of the 
line on this map, which you have presented to the committee, is ther 
anything in this bill which takes away from the city of Long Beach 
the right to operate as it has been operating the lands landward or ihe 
areas landward of this so-called Government-proposed line? 

Mr. Smirn. Notas I read the bill. I believe not. 

The Cuarrman. That accords with ay own belief. So then § 
your testimony to this committee that if this bill were enacted into 
law the city of Long Beach would have all of the rights that it now 
possesses and exercises with respect to every well which has thus fa1 
been drilled for or on behalf of the city of Long Beach ¢ 

Mr. Smirn. That is right. That is my understanding. 

The Cuatrman. So the only question, then, is with respect to pos:i 
ble wells on the seaward line, first of the so-called Government-pro- 
posed line, and then, secondly, on the seaward line, seaward of the 
exterior boundary of the city of Long Beach. 

Mr. Smiru. That is correct. P 

The Cuamman. Does the city of Long Beach assert any claim what 
soever to any area beyond the exterior seaward boundaries of the cit) 
of Long Beach? 

Mr. Smiru. Not at all. 

The Cuamman. Then it is your testimony to this committee that, s 
far as the city of Long Beach is concerned, it will be perfectly conten 
to have its title confirmed first to all lands landward, all areas land 
ward of the Government-proposed line, and, secondly, all ares 
landward of the exterior seaward limits of the city of Long Bea 

Mr. Smirn. Yes; that will completely protect the city, as far as t 
city’s direct interest in this issue is concerned. 

The Cuairman. Does the city of Long Beach set up any claim to 
the pot of gold that is seaward of this area? 

Mr. Smiru. The city of Long Beach has no interest other than t! 


general interest as a city of the State and as citizens of the State, of 
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course, but aside from that the city has no interest other than that in 
this 13,000 acres that the State conveyed to us within our corporate 
limits, as shown upon this map. Of course, we have no claim to any 
deposits or anything else outside those boundaries. 

The CHAIRMAN. Tam very glad to have that testimony; I think it 
is explicit, it is direct, it is clear, and nobody can have the slightest 
doubt of what the position of the city of Long Beach is. 

I will say again, so that it may be clear in the record, that my own 
opinion is ‘from the examination of the photograph which was pre- 
sented to this committee last year and from the examination of this 
map that the so-called Government-proposed line is too narrow in the 
sense that it is too far landward. 

In my judgment, it does not accurately define the exterior boundaries 
of the inland navigable waters of this bay. In my judgme nt, the line 
should be very much farther seaward, and unless there is information 
of which I am not aware, which has not yet been presented to me, I 
am ready to say now that so far as I am concerned, it seems to me to 
be clear that the boundary of the inland n: avigable waters must of 
necessity under all of the facts of the case include all of the area 
within the city limits of the city of Long Beach. 

Mr. Smiru. Senator, you m: nke us very happy. 

The Cuamman. If you will convey that information to those who 
represent the State of California, perhaps you can make us all happy 
and mane Ups we can get a settlement of this controversy. 

Mr. Smrrt. We wish that that could be put into law. We appre- 
ciate your statement, Senator. We would like to have it put into some- 
thing of finality that we can act upon. 

The Cuatrman. I think that the committee will be very glad to 
consider the adoption of appropriate language to do precisely that 
thing. So that there may be no doubt now of the accuracy of the 
testimony which was given here at the outset on behalf of the Govern- 
ment by the Solicitor General and the Solicitor for the Department 
of the Interior, I want to read from the stipulation which was filed 
in the California case in the Supreme Court, which was signed by 
- on behalf of the Government by the then Attorney General, Tom 

. Clark, and by J. A. Krug, Secretary of the Interior, and by and 
on behalf of the State of California by the then attorney general, 

red N. Howser. 

This stipulation says, appearing on page 21 of the Hearings on 
Submerged Lands, held by this committee under Senate Joint Resolu- 
tion 195, during the month of August, last—and I read from the 
stipulation : 


Whereas the precise location of the “3-mile marginal belt” has not yet been 
determined, and it is the belief of the parties that further proceedings mi ay be 
necessary in order to determine the ies of demarcation between the “3-mile 
marginal belt,’ and the tidelands and the inland waters of California (including 
ports, bays, and harbors) not claimed by plaintiff in this case; and 

Whereas the court has not yet entered a decree in the above-entitled case; and 

Whereas the immediate situation can be clarified and further conduct of this 
litigation expedited if a number of inland waters can be specifically excluded 
from the claims of the plaintiff in this suit; 

Now, therefore, it is stipulated and agreed by the parties through their 
respective counsel as follows 

1. The following areas are not claimed by the plaintiff in this litigation: 

(a) That part of San Francisco Bay landward of a line dr awn from Point 
Diablo, Marin County, Calif., to Fort Point, city and county of San Francisco, 
Calif. 

80859—51——-11 
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(b) That part of San Diego Bay landward of a line drawn from Point Loma 
to Zuniga Point, on the southwestern end of North Island, San Diego County, 
Calif. 


This next affects the city of Long Beach. 


(c) That part of San Pedro Bay landward of a line drawn from Point Fermi, 
in a northeasterly direction through a point 300 feet due south of the southeast 
erly extension of the Navy mole and breakwater to the line of ordinary low tide 
in the city of Long Beach, Los Angeles County, Calif. 

~. It is understood that the lines described in this stipulation are approximate 
only and do not represent surveyed lines. 

3. The foregoing descriptions of San Francisco, San Pedro, and San Diego 
Bays are without prejudice to the right of California to claim that the lines sep- 
arating said bays from the “3-mile marginal belt” lie farther seaward than the 
lines herein described and that said bays include larger water areas than herein 
described, 

4. It is further stipulated that this stipulation is without prejudice to the 
rights of either party to claim that any other waters within the State boundaries 
of California constitute bays, ports, harbors, or inland water or marginal sea, 
as the case may be, 


1 


Mr. Smith, do you agree with my interpretation of that st ipulation. 
that by it the Government of the United States bound itself not 
claim any of these wells on the landward side of that line ? 

Mr. Sarru. I believe that is the effect of this; ves, sir. 

The Cuarrman. And that it also confirmed to the State of Califo: 
nia the right to claim any areas on the seaward side of that line / 

Mr. Smiru. That was reserved to the State. 

The Cuamman. That was reserved. So that the position of the 
Government of the United States in this California case was clearly 
intended to confirm to the city of Long Beach every well that has 
been drilled by or on behalf of that and to confirm 'to the State of 
California the right to claim that the boundary of the inland nay ig 
able waters was much further seaward than this so-called Govern 
ment-proposed line? 

Mr. Smiru. That is right. 

The Cuamman. Then it was not a Government-proposed line, was 
it ? 

Mr. Smrru. Well, I pointed out. Mr. Chairman, in my statement 
that the line drawn here deviates a small bit at one end from the 
stipulated line you read, since that was not a surveyed line. This 
line is the line proposed by the Department of 
before the master. 

The stipulated line is an unsurveyed line, as stated 
tion, whereas the Government-proposed line is a surveyed line which 
ran 500 yards due east of the Point Fermin lighthouse instead of the 
Point Fermin lighthouse, as was the case with the stipulated line. 
through the same axis of 300 feet due south of the southeasterly ex 
tension of the Navy mole and breakwater to the low-tide mark ii 
city of Long Beach, there being that v 
by reason of the beginning point change. 

This brings us in closer inshore at Long Beach at Gaviota Avenue 
instead of the line shown in the stipulated line, and that 
requested our engineers to put on this map the 
of the stipulated line, because that would not have been so correct. 

The Cramman. By the use of the phrase “proposed line.” vou 
meant to indicate the line which has been presented to the master? 

Mr. Smirn. That is correct. 
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The Cuairman. I have no hesitation in saying that for my part 
again that line, whether presented to the master or whether the line 
described in this stipulation, is altogether too close to the beach of 
Long Beach, and because it almost cuts the beach line of the city of 
Long Beach in two, it seems to me to be obviously unfair to the city 
of Long Beach. Does that make you any happier‘ 

Mr. Smirn. Well, if that could be put into something, Senator— 
we appreciate your remarks—if it could be finally wrapped up into 
something that we could act upon; yes. I would merely like to say 
this in conclusion. 

Senator Miuitrikin. May I ask whether San Diego has submitted 
any proposed amendments / 

The CHairMan. San Diego? 

Senator Minzikin. Long Beach. 

The Cuamman. No; they have not. 

Senator Mituixkin. Why don’t you give us something you think 
should be put in the bill? 

The Cuarrman. There has been some discussion, Senator, of amend- 
ments which would attempt to confirm the line set out in the stipu- 
lation. 

Senator Minurkin. I heard the chairman make some suggestions, 
but it occurred to me that we could crystalize the whole thing from 
the standpoint of Long Beach if they will offer something they think 
will do the job. 

The Cuarrman. I think the bill should be clearly amended so as to 
obviate any confusion that might exist. The bill was drawn for 
the purpose of protecting the city of Long Beach and any other city 
that might be engaged in controversy over the actual line of boundary 
of a bay or inland navigable waters. There is no doubt in the mind 
of the chairman—and it has been expressed to him over and over 
again on behalf of the Government—that the Government does not 
and will not claim inland waters anyway, and certainly will not claim 
inland waters in any bay. The problem is to define the boundary, the 
seaward boundary of those bays. This committee has not had an 
opportunity to do that. 

Senator Mitntikin. I may ask whether the Solicitor General or his 
representative is here this morning. 

The Cuarrman. I don’t believe that a representative is. If there 
is a representative of the Solicitor General here, will he rise? 

Senator Minirkin. 1 would like to ask: Is there any objection to 
the theory expressed by the chairman of this committee of amending 
this thing so as to make it clear that the city of Long Beach continues 
its past Jurisdiction over its own areas? 

Mr. Vaueuan (Robert M. Vaughan, Department of Justice). Sen- 
ator, Tam not sure that I can speak for the Solicitor General as to the 
entirety of the proposal here. The chairman correctly stated the 
position of the executive branch as set forth by us before the court. 
We do not claim inland waters. There is before the court the problem 
of defining what is the seaward limit of those inland waters right in 
this area. 

Senator Mrtzixin. But is there a problem of defining the limits 
of the city of Long Beach ? 

Mr. Vaucuan. The problem of defining the limits of the city of 
Long Beach is not before the court, but when the court draws the line 
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separating the inland waters of San Pedro Bay from the open waters 
of the Pacific Ocean, that may or may not affect the limits of the city 
of Long Beach. e 

Senator Miturxin. Would there be an objection from the Solicitor 
General if this committee were to make amendments to the pending 
bill to clarify the situation of Long Beach, along the lines suggested 
by the distinguished chairman? Would there be any objection to 
that? 

The Cuamman. Senator Millikin, perhaps Mr. Vaughan is not au- 
thorized to testify with respect to that. 

Senator Miuiixry. I don’t want you to exceed your authority. 

The Cuairman. Without consulting the Solicitor General. 

Senator Mitiik1n. We can make inquiry of the Solicitor General. 
I do think the observation is in order—and I say this most respect ful- 
ly—that the Government made other claims and has taken other posi- 
tions which in the course of time it has reversed in this very subject 
matter with which we are dealing. 

I have complete sympathy, therefore, with the position of these 
gentlemen from Long Beach and with the chairman’s position that 
the rights of Long Beach, if we can do so, should be set out explicitly 
to protect against a possible further change of direction by the Fed- 
eral Government. 

The CHatrman. Of course. The fact that the chairman and the 
Senator from New Mexico joined in presenting this bill is in itself 
testimony of the desire of the two sponsors of this bill to do precisely 
that thing. What I have been endeavoring to do this morning has 
been to clear away a fog of confusion which has been raised about the 
effect of the legislation as it now stands. 

Senator Minuikry. I think the distinguished chairman has given 
what should be some very heartening statements to the city of Long 
Beach, and I gathered from what the Senator said he would have 
no objection if appropriate language can be found to make that ex 
plicit in the bill. 

The Cuarrman. I am searching for appropriate language; yes, 
indeed. 

Senator Leuman. Mr. Chairman. 

The CHarrman. Senator Lehman. 

Senator Lenman. Mr. Smith has referred to an area of 13,000 acres. 
Would you, Mr. Smith, point out on the map what areas are contained 
in this 13,000 acres? 

Mr. Smiru. All the area in color, Senator,on the map. The red and 
dark blue, the light blue, and the yellow strip along the beach—that 
whole area from the 1911 tide line we have portrayed along the top 
of that colored area, that constitutes the 13.000 acres of original). 
submerged lands, much of which has been filled. 

We pointed out that the pink, for instance, is 1,016 acres of land 
fill, of submerged areas that are filled. That is behind this line. 

The dark blue is the navigable water area behind the lines consisting 
of 2,012 acres, leaving 9,847 acres outside that line that are all a pa 
of this 13,000 acres. 

Senator Lenman. The entire 13,000 acres are contained in this 
colored part ? 

Mr. Smiru. That is correct. 
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The Cuamman. Mr. Smith, I would like to ask you one or two addi- 
tional questions. 1 observed that the color line is an are on the sea- 
ward side. 

Mr. Smiru. That is right. 

The CHamman. How did it happen to be an are? 

Mr. Smirn. That is because in the description of the original incor- 
poration of the c ity the city’s boundaries were directed from the shore 
a certain direction 3 miles into San Pedro Bay. It follows the contour 
of the coast. 

The Carman. So that the city limits, the seaward city limits, of 
the city of Long Beach are 3 miles seaward from the shore line in every 
direction ? 

Mr. Smirn. That is correct. 

The CHarrmman. So that the area marked in color upon this map 
represents an area 3 miles seaward from the original tide line of Long 
Beach ? 

Mr. Smiru. That is correct. 

The Cratmrman. Was that done by the legislature of the State of 
California ? 

Mr. Smirn. No; it was done by the board of supervisors in the 
original incorporation of the city, by State law. 

The CuairmMan. I beg your pardon ? 

Mr. Savitz. Under State law the supervisors acted to create the 
original incorporation. 

The CHaimMan. Why was it 3 miles? 

Mr. Smirn. That was long before I came on the scene. I don’t 
know what was behind that. Prob: ibly because we did face upon a bay 
and with a water front, the city’s name indicates a long beach, that 
was originally a great recreational area, and since has been developed 
into a great harbor and industrial as well as recreational area 

The Cuarrman. Was it perhaps because those who origin: ily drew 
the boundaries of this city desired to take everything within the 
3-mile limit and regarded this as the 3-mile limit which bounded the 
State of California ¢ 

Mr. Smirn. That I don’t know, but I doubt that. I don’t believe 
that would follow. 

The CuairMan. It just seems to be a curious coincidence that the 
exterior seaward boundary of the city of Long Beach was precisely 3 
miles seaward. 

Mr. Smiru. The boundaries of Los Angeles on this side to the left 
of our map also run out contiguous with that of the ¢ ity, so they did 
the same thing with Los Angeles and San Pedro in the early days, 
_ h later became part of the city of Los Angeles, but they did like- 
wise at the time. Their city limits run out contiguous with ours. 

Sendtor Miuurkinx. May I ask when the city of Long Beach defined 
its boundary ¢ 

Mr. Smirn. The original boundaries were defined in 1889. 

Senator MriKin. Were they the boundaries we are talking about 
here ? 

Mr. Smrrn. Down to a point nearly nine-tenths of this area, the 
city incorporated the last area to the right of the map, or to the south- 
east, into the city in 1924, and only as to that area my answer to your 
question is “Yes,” that was the original. The original town site and 
then the city expanded. 
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Senator Anperson. In this 9,847 acres in which you desire to hav 
orderly development, can that be developed now by any regulation to 
permit the prospecting for oil ? 

Mr. Surri. Senator, I was going to answer that in my conclusion, 
as I stated a minute ago. 

We have, as you notice in the pink harbor filled areas which are 
devoted to harbor purposes. We have filled right up to the line, as 
you see. We can drill by directional drilling, as we do from all our 
harbor facilities, out beneath the water area. We can reach a large 
part of thisarea. That is known geological structure that exists in this 
light blue area—that is, from present fills. 

Senator Anprerson. That isn’t the question. 

Mr. Smiru. It can be developed that way in an orderly manner. 

Senator AnpreRrson. I didn’t state my question correctly. Under the 
present stipulation, can you grant a lease to the present people who 
are working, so that they may drill in this area ? 

Mr. Suirx. Of course, the only stipulation we have, Senator, is the 
bay stipulation. We are not a part of the State operating stipulation. 

Senator Anprerson. Under the State operating stipulation, is there 
any authority in the State or the city of Long Beach to permit drilling 
in this area? 

Mr. Smirnu. No: it does not cover this at all. 

Senator ANDERSON. ae is what I am trying to get to. There is no 
possibility that this may be developed now; is that correct ? 

Mr. Smitx. Well, it isn’t covered by any stipulation or agreement 
with the executive departments. 

Senator Anperson. Do you know of any possibility that would per- 
mit that ? 

Mr. Smiru. I know of no reason why the city of Long Beach couldn't 
make a contract for the development of this area. We claim we own 
it. But I am sure once we stepped out there and did that, the Depart- 
ment of Justice and the Department of the Interior would step in 
and stop us. 

Senator Awprrson. Knowing something of the cost of these wells. 
can you imagine any operator stupid enough to do it under those 
circumstances ? 

Mr. Smiru. We have had several proposals. 

Senator Anperson. You have? To go out there and drill under the 
present situation ? 

Mr. Smiru. Yes, sir. 

Senator AnprRson. Since the Supreme Court affirmed the title? 

Mr. Smiru. Yes, sir. One was not over 6 months ago, and I have 
discouraged it, because I said there is no use of the city getting into 
difficulty and a controversy with the departments of the Government 
until this problem is worked out, and T have advised consistently 
against it, that we go beyond that line for any purpose except to 
maintain the beach. 

The Cnamman. Pardon me, Senator. Is it not a fact that the lessees 
of the city of Long Beach, who operate these lands which the Govern- 
ment does not claim and will not claim under this stipulation, are not 
now paying a penny to the city of Long Beach ? 

Mr. Smiri. No; that is not true, Senator. 

The Cuatrman. Are those funds not impounded ? 
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Mr. Smiru. They are impounded purely by mutual agreement be- 
tween us. 

The Cuamman. That is all I mean. 

Mr. Smiru. We are not required to impound it. 

The Cuamrmman. Of course you are not. 

Mr. SMITH. We are doing it for our own protection. 

The Cuarrman. I cite that merely as an indication that any other 
operator who would take a title on this area, which is seaward of the 
waived area, would probably for his protection also not pay anything 
to the city of Long Beach if there should be a discovery. 

Mr. Smirn. They might require us to place it in escrow, or some- 
thing, as we have with our present operators. 

Senator AnpErson. I was trying to get to a certain point here. If 
this legislation is passed, would it be possible to permit the orderly 
development in that 9,847-acre area‘ 

Mr. Smirn. Well, I am sure, if the city of Long Beach was given 
control over the development and the management and the letting of 
new agreements, or leases, that that certainly could be done. 

Senator Anprrson. Would it be easier under this legislation than 
it is today ¢ 

Mr. Smiru. I don’t know whether it would be or not. You mean 
with the Secretary consenting to it, that removes some of the hazards, 
risks, or doubts of the operators making the attempt? Is that what 
you have in mind? 

Senator Anprrson. I think the day is going to come, frankly, when 
this area that runs clear out as far as Seal Beach unquestionably will 
be certified as belonging to the city of Long Beach, and if I didn’t 
think that, I wouldn’t have joined with the distinguished Senator 
from Wyoming in presenting this bill. We thought we might be help- 
ful, and yet I see at the end of your testimony that the city of Long 
Beach opposes this legislation, petitions Congress to disapprove it, and 
reject favorable action on it, that the board of harbor commissioners 
disapproves it. 

I just can’t understand why, if someone tries to help you, you resist 
it so vigorously. 

Mr. Smirn. We wish to maintain our control and management of 
the area. 

Senator Anperson. Nobody is trying to take it away from you. 
You have in the court now 

Mr. Smirn. You are giving further control to the Secretary of the 
Interior. 

Senator ANprERson. You are prevented entirely from doing any- 
thing with it now. 

Mr. Smiru. We are not prevented. 

Senator AnpErson. Wouldn't it be better to participate in the de- 
velopment than to have it lie there completely idle, when the country 
needs oil? 

Mr. Smiru. We are perfectly willing to develop the area. 

Senator Anperson. Unfortunately you are in court on the wrong end 
of the litigation. Of course, you are perfectly willing to have the 
Supreme Court retreat from its position and say you can do it, but 
taking into consideration the fact that you are in court, and that thus 
far the decisions of the Court have been unfavorable to the point of 

view which you have expressed, might it be better to take an interim 
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bill that would permit you to allow the development of this area, tha 
to stand here and refuse to allow the development of this area ¢ 

Mr. Smirn. Mr. Senator, we don’t—the city of Long Beach does 1 
take the position that we refuse to develop the area. 

Senator AnDerson. You refuse to allow a bill to pass under whi 
it might be developed. 

Mr. Smiru. If we may retain our control over the development of th 
area, the city will contribute to the war effort, as it has in the past. 
During the last war, we drilled 80 wells at the request of the Gover: 
ment, expeditiously. 

Senator Anperson. Has the Government not recognized that by it 
stipulation ? 

Mr. Smitu. No question about that at all. If this new area is to |) 
developed as it should be developed, we believe—and this is our view- 

it should be developed under municipal control and management. 

Senator Mmiu1Kkin. May I ask a couple of questions ¢ 

‘The CHarrMan. The Senator from Colorado. 

Senator Mitirkrn. Has the Supreme Court denied the claim—TI am 
not talking about the whole controversy here; I am talking simp! 
about this matter—has the Supreme Court denied the claim of the cit) 
cf Long Beach to the rights you are asserting here as to this particula: 
area ¢ 

Mr. Smiru. They haven’t acted upon it. The matter is before tli 
master. 

The CHatrMan. It should be made clear at this point, however. 
that the claim of the city of Long Beach to all of the wells which hav: 
heretofore been drilled, has never been upset and was not in issue in the 

case. The Government has waived all claim to that, and many lawyers 
believe that waiver contained in the stipulation to be a permanent 
waiver, which cannot be reversed. 

Senator Mrutrgr. The reason I asked the question is that I gathered 
something from Senator Anderson’s question that indicated that ther 
had already been an adverse Supreme Court decision on this specifi 
claim. 

The Cuatrman, No. 

Senator Anperson. No. 

Senator Mitir«r. If that is clear, then I don’t want to pursue 
that any further. 

Senator Anprerson. I was trying to point out that as to the rest of 
the litigation, this is still in doubt. The master is going to present 
a ruling on it. We think that if this interim legislation might be 
passed, the city of Long Beach could proceed in this area with, I am 
sure, the sympathetic cooperation of the Department of the Inte rio i 
to develop it in something like the splendid fashion they have alread 
developed what they have developed. I think everyone will conced 
the city of Long Beach has done a splendid job. 

Senator MILiikin. I respectfully suggest its being in doubt is the 
very reason why the representatives of Long Beach are here, in orde1 
to remove the doubt. 

The Senator awhile ago suggested that it would be easier under this 
set of circumstances, as contrasted with some other set of circum 
stances, to do drilling. Coming from an oil State, and being inti- 
mately acquainted with oil, the Senator knows you embark in two 
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speculations very often, as far as oil is concerned. First you embark 
in speculation as to title, and second you embark on the speculation 
as to whether you will find oil. 

That is a question of choice when the fellow risks his money. The 
sie: of Wyoming has had its major developments in the face of 

‘rious challenge to title, which in time would be the outcome, but 
at the time men were risking their money on title as well as the possi- 
bility of finding the oil after they got to drilling. 

The city of Long Beach, as 1 understand it, wants to remove the 
cloud on title, wants to remove the doubt, and says, “Let’s remove it 
by the language of the statute instead of on stipulations,” which I sug- 
vest may not be able to bind future administrations. 

I do not know of any Government agency that can make a binding 
stipulation—they are honored and usually followed, as a matter of 
practice; they are usually accepted and enforced by courts—but I can 
bring up vast hosts of cases in here to the effect that no existing Gov- 
ernment can stipulate away the positions of a future Government 
of this country. 

The Cnarman. Of course, Senator it might be pointed out that 
those lawyers who contend that so far as this particular line is con- 
cerned, the so-called Government- proposed line, that it is res adjudi- 
cata, and could not be upset by the Government in any future case. 

Senator MILLUKIN. Senator, if I may make the suggestion, all of 
these things are “iffy.” They involve controversies, they involve dit- 
ferences of opinion, and if I hear this correctly, this testimony that 1 
have heard, these gentlemen simply say in e ‘fect the committee e agrees 
with our basic contention, let’s remove the whole thing from argu- 
ment and spell it out; and, as I understand it, the chairman has indi- 
cated that if suitable words can be found, it will be spelled out. 

I suggest that the gentlemen come up with suitable words. 

Senator Anperson. I do say that the Senator from Colorado 
missed entirely what I was trying to get to. If, as was suggested, the 
city of Long Beach might grant a : lease to one of these people applying 
for it in the blue area, which is an area still in doubt, you would have 
the two risks that the Senator refers to. You would have both the 
risk as to title and the risk as to whether he will find oil. 

Savers, if this bill were to be passed, and there might be drilling 

t here with only one risk, the risk for title would not be there. We 
can’t understand why the city of Long Beach doesn’t want us to help 
them get in shape so there can be drilling out here without that risk 
of title. However, every time we introduce a bill, the y come up With 
a resolution saying, “We are opposed to the very thing that would 
permit the development without the risk as to title.” 

Senator Mrttikin. As a man who was vaccinated for the law—l 
admit it may not have taken—and as one who has had a vast, if un- 
profitable, experience with oil matters 

The Cuatrman. Will you say that word again ? 

Senator Mittikt. Vast and unprofitable experience with oil mat- 
ters—I repeat the adjective “unprofitable’—LI am in complete syim- 
pathy, and if I were a lawyer for Long Beach, I would advise them 
io do the very thing they are doing now—get it spelled out in the 

law. Don’t be working on interim legislation, don’t be working on the 
different opinions as to construction of the law, as to the construction 
of stipulations, as to what may happen in the future. Get it spelled 
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out in the law. Any sound lawyer would give that advice. 
the city attorney is on completely sound ground. 

Therefore, since we have no objection to spelling it out into law, 
let's spell it out in the law so that the people of Long Beach may be 
unfrustrated and not develop multiple ulcers. 

Senator ANpeRSON. It is extremely unfortunate that this sort of 
niateri u goes in here. We are not objecting to spelling it out in the 
law. What is being objected to is the fact that they announce they 
are against any type of interim legislation. They are only in favor 
of a quitelaim deed. They do not want this bill with it spelled out. 

Senator Miniikix. They probably are aware of the fact, which 
we have experienced in other directions, Senator—and which I can 
quickly refresh the Senator’s mind on—that interim legislation has 
a habit of continuing, and continuing, until finally you can make a 
pretty strong case ‘by saying, “Now, don’t disturb this interim 
legish ation.” 

I suspect the city attorney of Long Beach is well aware of that and 
that, taking a farsighted view, he wants to have basic legislation. I 
suspect also ths at if he can’t get the basic legislation that he wants, 
he would like to have this temporary legislation spelled out, and any 
sound lawyer would give the same advice, I suggest. 

The Cuaiaan. M: ay | say for the record that this section 3, as it 
appears in the bill before the committee, clearly and expressly denies 
the Secretary of the Interior any right of his own action to make 
leases upon any area of submerged lands within the boundaries of 
the city of Long Beach. My purpose in this examination this morn- 
ing was solely to make this clear. I want no misunderstanding with 
respect to the intent and the effect of the language here. 

Senator Mituikin. Senator, as a distinguished lawyer, and as an 
expert in the field of oil law, both as a Senator and as a practicing 
lawyer, the Senator knows lots of times you have to disturb the 
nice symmetry of a contract to stutter a little, to repeat something that 
may not be necessary to repeat, but the Senator, I suggest, has ‘prob- 
ably made many contracts where there was that type of stuttering, 
just simply repeating something that may not do any good, but cer- 

tainly would do no harm. 

The Cuamman. I would like to say this off the record. 

(Discussion off the record.) 

The CuatrmMan. Are there any questions to be asked of the witness? 

Senator Lone. This situation does develop a problem different from 
merely the oil question, which we have been hearing about day in and 
day out on this committee, and I think prabably “there is no better 
ith stration of this additional problem, or some of the additional prob- 
lems, than the situation at Long Beach. 

re attorney for the city ef Long Beach, I believe you probably 
agreed with the historic point of view of the States that they at one 
time were sovereign States, and as such possessed any rights of sover- 
eignty insofar as their coastal waters are concerned, that any foreign 
government would possess, or any independent nation; is that correct ? 

Mr. Smiriu. That is right. When they gave us a grant in 1911, long 
before oi] was ever dreamed of in the submerged areas along the coast, 
the city of Long Beach was one of 28 cities that received such grants. 
They were given to the city for the purpose of encouraging them to 
invest their public tax funds and energies and imaginations to de- 
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velop facilities that would promote the water-borne commerce of 
the West, and of the Nation, and we certainly believed when we re- 
ceived those grants in 1911 that the State owned the property that 
they were deeding to us under the historic rights that were presumed 
to be held by the State by reason of its sovereignty as a State. 

Senator Lone. I take it you agreed with the position that when 
the States, when the original States, as sovereign States, joined to- 
gether to form a central government, that they gave only limited 
powers, and that such rights as they had in the bottoms of their 
coastal waters were not conveyed in the limited powers that they 
gave the Federal Government. 

Mr. Smiru. Well, I, of course, am just a country lawyer, but I have 
read all those cases. We have been vitally concerned in this tideland 
issue. Whether or not we retained what was granted to us by the 
State by reason of being inland waters, or whether, if they were 
outside inland waters, we had hoped that we obtained the title because 
the State had held the title. I certainly don’t agree with the decision 
of the Supreme Court in the California case. It is the law, and every 
lawyer must accept it as the law. 

Senator Lone. Taking the point of view that was taken by the 
dissenting opinion in the California ease, by Justice Reed and Justice 
Frankfurter, and the positions taken by the States in urging that 
case, if that position had been pursued by the Court, there never 
would have been any doubt that a city bordering the sea could do 
as Long Beach did—that is, go out into the sea and build themselves 
a breakwater to form themselves a harbor, as the city of Long Beach 
has done in this case, and use that for commerce and navigation for 
the benefit of their city and their community; is that right ¢ 

Mr. Smirn. This development would never have taken place had 
we had the decision before the development commenced, I am sure. 
The people would not have risked public funds to build harbors into 
the sea and provide these facilities, if the Supreme Court decision in 
the California case had preceded that development. We couldn’t have 
risked it. 

Senator Lone. If you had not already built your piers and your 
breakwater into the sea, and you wanted to do it subsequent to the 
California decision, you would have to have permission of the Fed- 
eral Government to proceed to use those water bottoms for the 
development of your harbor, would you? 

Mr. Sarrn. I presume so. There was a statement made by our 
Congressman yesterday, which would point that up, which is very 
true. We sought a permit from the Army engineers to dredge from 
the bottom of the bay, just outside that stipulated line to make a 
fill just landward of that line for a new pier, a harbor pier. 

The Army engineers, who are set up merely to police the navigable 
waters, informed us that they had been advised by the Department 
of Justice to grant us no such permit in that Congress had not given 
the Department of the Interior or the executive departments of the 
Government any authorization to permit us to take even the sand on 
the floor of the bay for use in making such a fill in that those were 
areas in which the Federal Government had paramount power and 
dominion, 

Now certainly if we couldn’t take the grains of sand to make a fill, 

a dredged fill, we certainly wouldn’t build a facility upon them 
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Government. 


Senator Lone. 
day before yesterday, in hearings. 
eral suggested that this decision was not necessarily binding insofar 
as the rights to shells, or the rights to oysters, or the rights to sponges 
are concerned, that those might still reside with the 


in the water 
States. 


Certainly the directive by the Government to you would not indicate 
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without some permission from the executive departments of the 


There was some question yesterday, or at least the 
I believe that the Solicitor Gen- 


that that was the view of the Department of Justice would it, when 
they wouldn’t even let you take the sand ¢ 


Mr. Smrrn. 


Senator Lone. I was interested in this point: 


That is completely contrary to that view. 


Is it your under- 


standing that the Government stipulation actually has the effect of 


totally binding the Government ? 


I noticed in the California deci- 


sion that the State of California presented about 100 instances in 
which the Federal Government executive departments had in effect 


indicated that they considered these waters within the 3-mile belt 
belonging to the State, and the Supreme Court said it was not necessary 
to even discuss those 100 cases, or some similar number 


as 


. where the 


executive departments of the Federal Government, through a period 
of history, had certainly by their actions indicated they felt this prop- 
erty belonged to the States because none of these agencies could bind 
the Federal Government. 

Is it your understanding that the Federal Government is bound 
from ever asserting at a later date that the Government does own 
the bed of your harbor, for instance, landward to the side of the 
proposed stipulated line? 
This is a little different situation than those you re- 


Mr. SMITH. 
ferred to, Senator. 


The city of Long Beach was not a party to this 


litigation. It was the United States of America versus the State 
This stipulation is a stipulation between the attorneys 
of record in that lawsuit, the Attorney General of the United States, 
and the attorney general of California; and, as a lawyer, I under- 
stand a stipulation to be an agreement of counsel of record agreeing 


of California. 


to a fact which may be in issue in the case. 


When the attorneys of 


record agree upon a fact, it removes that disputed fact from any 


further issue in the 


case, and as far as all the courts I ever practiced 


before, the court is duty bound, under rules of law, to accept a stipula- 


tion of fact by counsel. 


The court has no power to go beyond that 


to say he will not accept that statement of fact, unless 1¢ is based upon 
fraud or undue influence, or some other ground. 

So I interpret this stipulation to be binding upon the Federal Gov- 
ernment. It is true, the Supreme Court can—and I think Mr, Perl- 


man made this observation in our hearings last summer on S. 


195— 


the Supreme Court probably could ignore this stipulation in the pro- 
ceedings which will follow the report of the master. 


IT agree with Mr. 


Perlman when he said that the Supreme Court 


probably will not go behind the stipulation becanse as to this there 


will be no controversy before the Court, 


by the Constitution to determine a controversy. 
So, assuming that the constitutional rules of procedure will be 


followed, and 


all rules of law that are known to counsel, why 
conceive of the Supreme Court on its own behalf setting aside this 


and the Court is only set up 


1 cant 
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stipulation, which was an agreement between the attorneys of record 
in the case. I believe it is permanent and binding on the Federal 
Government, and I don’t believe that the Supreme Court can, within 
the Constitution, ignore it and set it aside. 

Senator Lone. Here is another question I had in mind on which 
I would like your opinion. I find nothing in the California decision 
or the Louisiana decision, or the Texas decision that actually reaffirms 
the doctrine of the Pollard decision, which at that time stated that the 
beds of navigable waters inland of the high seas belonged to the 
States. As a matter of fact, I find nothing whatsoever in those 
decisions to indicate that the States had any rights whatsoever. 

Do you understand that the inland waters were at issue, because 
if the inland waters were not at issue, then certainly these decisions 
could not all mean that at a later date, a new Solicitor, or a Solicitor 
who changed his mind, as the former Secretary of the Interior did, 
could not later come back and say that this has never been at issue 
as far as the beds of the bays or inland waters are concerned, and 
therefore we wish to put it at issue, and try it just as it was said 
in the California case that the beds of your off-shore waters had never 
actually been at issue? Is it your understanding that this can never 
be put at issue in a contest before the Supreme Court ¢ 

Mr. Smirn. No; | think it definitely can be put at issue. I think 
again Mr. Perlman, last summer in his testimony on §. 195, stated 
that at this time the Federal Government has no claim to inland 
waters, and he made the statement several times, and every time he 
made it he conditioned it by saying, “At this time.” 

The Cuarmman. In regard to that, it might be appropriate to point 
out at this point that in the veto message of President Truman of 
August 1, 1946, when he sent back to the House, House Joint Resolu- 
tion 225, entitled “A joint resolution to quiet the titles of the respective 
States and others to lands between tidewaters and lands beneath navi- 
gable waters, within the boundaries of such States and to prevent 
further clouding of such titles,” he said: 

Contrary to widespread misunderstanding, the case does not involve any 
tidelands which are lands covered and uncovered by the daily ebb and flow of 
the tides, nor does it involve any lands under bays, harbors, ports, lakes, rivers, 
or other inland waters, 

So that we have not only the statement of the Department of Justice 
and the Department of the Interior, but the statement of the President 
of the United States in his veto message, that no claim on the part of 
the Federal Government is asserted to inland waters. The only prob- 
lem is to define the seaward boundary of navigable bays. 

Senator Lone. As a matter of fact, that is true, and of course in 
the California case the State of California presented about 100 such 
indications that the executive branch thought that the States own 
their inside waters. 

However, it would probably at least somewhat put at rest and make 
you feel more comfortable in your own mind if you actually had a 
declaration of Congress to the effect that the inland waters actually 
did belong to the States; is that right? 

Mr. Smirn. That is right. 

Senator Lone. Do you think that would be more satisfactory than 
the declaration of the President, in view of the Supreme Court hold- 
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ing that the executive branch by its action 
Government? 
Mr. Smirn. That is why the city of Long Beach has always collabo- 
rated and cooperated with the State and ‘the other States in urging 
title legislation which would confirm our title, and remove all these 
other questions. 

Senator Lone. I thank the witness. 

The Cuamman. Are there any further questions? 

Mr. Doyte. I think it is very appropriate right here, in view of the 
distinguished chairman’s aflirmation of your position as chairman of 
this committee with reference to the corporate limits of the city of 
Long Beach being entitled to be exempted, as you stated, I think the 
committee would be interested to know that that has been your posi 
tion all along. 

I refer to your discussion with me on Senate Joint Resolution 195 
in August of last year, beginning at page 130, and going through 
pages 131, 132, 133, in which the distinguished chairman of this com 
mittee at that time stated substantially “what he stated tod: ay. 

The Cuarrman. I thank you for calling attention to that, Congress 
man. 

The next witness on my list is Dr. Olin S. Proctor of Long Beach. 

Senator Lone. Mr. Chairman, if I might suggest this, Judge Combs 
is in the hearing room. He is on the Ways and Means Committee of 
the House of Representatives, I believe, and Judge Combs has been 
sitting here for 2 or 3 days waiting to testify. He has been reticent 
about speaking, but I know he has very important legislation pending, 
and it might be desirable to hear him at this time. 

The Cuatrman. Off the record, 
(Discussion off the record.) 


“cannot bind the Federal] 


STATEMENT OF HON. J. M. COMBS, MEMBER OF CONGRESS FROM 
THE SECOND DISTRICT OF TEXAS 


Mr. Comes. Mr. Chairman, and members of the committee, you have 
been quite patient on this most difficult subject, one which, as has been 
said, when we discuss it we have a tendency to develop more heat than 
light because of the very emotional matters involved in it. 

I prepared, Mr. Chairman, a fairly brief written statement some 3 
days ago, dealing purely and solely with the pending resolution, Senate 
Joint Resolution 20, and not going into the merits of the tidelands 
controversy. But I want to request of the chairman and the committee, 
that in view of the turn the hearings have taken, that before reading 

I be allowed to make a brief general statement concerning the 
controversy. 

The Cuarrman. Certainly. 

Mr. Comrs. Now, first of all, some of the Government witnesses. 
whether so intended or not, and outside in newspaper and radio con 
ments, have sometimes cast doubt on the good faith of the States, 
particularly those like California and Texas and Louisiana, concern- 
ing their assertion of their claim to their tidelands as if they are 
merely trying to grab some great new wealth that suddenly has shown 
up along ‘their coasts. 

Let us just for a moment dispel that thought only for the ee 
of showing the origin very briefly of this controversy, and referring 
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to the fact, first of all, that what I am going to testify about, and what 












































al 
feral the States involved are so concerned about, is not always the Con- 
a tinental Shelf, but is that portion of it lying outside their low-water- 
saliva ey mark boundary, but within the boundary which they have established 
ilieee as the boundary of the State. 
Now, legal writers for centuries, I think with hardly any excep- 
tions, have made the point that the Continental Shelf, which in some 
| places is narrow, and mn some places pretty wide—that narrow shallow 
f the | water going to the point where the deep ocean is met—is part of the 
os > continental mass to which it is attached, and just as much a part of 
a of the domain of the country adjacent thereto as 1s that part of the land 
al above the water. There is no question about that, I think. a 
posi- _ When these States established their boundaries, in the case of Texas 
in 1836, the boundary was established seaward either 3 miles or 101% 
1 195 miles, as in our case, seaward of their low watermark. That is within 
als the boundaries of the State, and that land beneath that there can be no 
il question is as much a part of the domain of that State as is that part 
_— which is above the water. Keep that in mind. 
Aces In 1843, our Supreme Court, in Martin v. Waddell—and I use these 
os two cases because they were within a year or two of the time Texas 
a > came into the Union—the Supreme Court said : 
ymbs a * * * when the Revolution took place, the people of each State became them- 
. : selves sovereign; and in that character hold the absolute right to all their 
be ol navigable waters and the soils under them fer their own common use, subject 
been F, only to the rights since surrendered by the Constitution to the general govern- 
cent Be ment. 
ling, ; That is the right of imperium, the right to control and regulate 

g commerce, and whatever is necessary to national defense. 

There is no question about the right of the Government, but it has 
| nothing to do with ownership. That was in 1845. And in 1845, the 
> year Texas came into the Union, the Court said this in the case of 

ROM E Pollard v. Hagan: 

i First. The shores of navigable waters and the soils under them were not 

‘ granted by the Constitution to the United States, but were reserved to the 
have States, respectively. 
been p Second. The new States have the same rights, sovereignty and jurisdiction 
Hhan 5 over this subject as the Original States, 

Fe Then, in 1892, in the case of the //linois Central Railroad y. the State 
ne: | of Illinois, the matter certainly was made clear, at least in this lan- 
nate re guage : 

_ F: It is the settled law— 
“re 3 and that was 60 years ago— 
the & It is the settled law of this country that the ownership of and dominion and 

i sovereignty over lands covered by tidewaters, within the limits of the several 

4 States, belong to the respective States within which they are found with the 

= consequent right to use or dispose of any portion thereof, when they can be 
SHES, i done without substantial impairment of the interest of the public in the waters, 
om- Et and subject always to the paramount right of Congress to control their naviga- 
ites, i tion so far as may be necessary for the regulation of commerce with foreign 
Prn- q — and among the States. This doctrine has been often announced by this 

c E ourt, and is not questioned by counsel of any of the parties. 
a Now, beginning in 1921, I think, the State of California then be- 
gan to develop her tidelands. We call it tidelands, but I mean her 
sai offshore oil. 
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Senator Anperson. Is there any difference between tidelands and 



























I ca 
offshore oil ? pric 
Mr. Comrs. Senator, there is a technical distinction. Tidelands are or t 
referred to frequently as lands that are exposed at low tide, between tion 
that and low watermark, or high watermark, and it is a little more sea 
exact; so I think we should use the term “tidelands,” since everybod thes 
understands what it means, the lands that are beyond that are usually the: 
referred to as the marginal lands, the marginal sea, and so forth. ] 
Now that is the land that i is never uncovered, even at low tide. nov 
The Cuarrman. Congressman, may I interrupt to ask a question ! atic 
Mr. Comps. Yes, sir. of | 
The Carrman. What weight do you give to the following state- bar 
ment of the Supreme Court in the California decision ? of 

From all the wealth of the material supplied, however, we cannot say that the 
the Thirteen Original Colonies separately acquired ownership to the 3-mile bel! rh 
or the soil in it, even if they did acquire elements of sovereignty of the Englis! hel 
Crown by the their revolution against it. Compare United States y. Curtis set 
Wright Export Corporation (229 U. 8S. 304-316). 

Mr. Comps. Senator, I am happy to give you my view concerning th: 
that. It is a matter, of course, of opinion with all of us. Let me re of 
mark before I do it, that, like the Senator from Colorado, I was ve 
vaccinated in the law about thirty-odd years ago, and I have had 7 
years of vaccination on the courts of my State, and I have a very high hi 
regard for courts and the propriety of criticizing them. is 

The Cuarrman. I must say you haven’t deve sloped a sore arm. 

Senator Matonr. I think the witness has some fine points. pe 

Mr. Comps. The point is—and let us remember this before I start St 
criticizing the opinion, if it should be construed as that—courts are pl 
1ot sacrosanct; they criticize one another. It is always proper to re 
criticize the decisions of the courts, the soundness of the court’s pos 
tion, or reasoning. It is never proper to criticize motives, of course, or r 
use language that tends to weaken the confidence of the people in their C 


courts. 










Going back to your question, I want to make it plain that I do not 
qu lestion the power of the Supreme Court at any given time to Say, 
“This is the law. 

The first thing to remember is that courts do not make law. The, 
can only declare what they conceive it to be. That is why it is for 
Congress to settle this controversy. 

The Supreme Court hasn’t the power to do it. Courts, Senator, 
only determine rights. They even refuse, as you know—and you are 
an excellent lawyer, and everybody knows that—the »y refuse to pass 01 
hypothetical questions. They adjudicate rights. 

Now in doing that, they take the yardstic k of the law, as they con 
ceive it to be, and they apply it to the : adjustment of these rights, and 
decide in favor of one party or the other party. It is the custom o! 
the appellate courts and the Supreme Court to write an opinion in 
which they explain why the Court reached its judgment and to lay 
down what it conceives to be the law. Now to the question propounded 
to me by the distinguished chairman of the committee as to what 
weight I give to the language he read from the opinions of the m: yjority 
in the California case: He has reference, I am sure, to the language 
wherein Justice Black said: 


We cannot say that the Thirteen Original Colonies separately acquired owner 
ship to the 3-mile belt or the soil in it. 
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I cannot agree with that statement. The Supreme Court in many 
prior decisions held just the opposite. I have read excerpts from two 
or three such opinions in which the Supreme Court held without ques- 
tion that the original States owned the navigable waters within their 
seaward limits “and the soil under them.” ‘The dissenting Justices in 
these tidelands cases are also of the view that the State ownership to 
these tidelands was long ago settled by decisions of the Supreme Court. 

In the last 3 or 4 years- —and I have been following this controversy 
now for the 6 years I have been here—something over 70 bar associ- 
ations, including the American Bar Association, the bar association 
of nearly every ‘State and practically every large city and the county 
bar associations, more than 70 of them, have gone on record in support 
of the States’ position. The dissenting Justices didn’ agree with 
the conclusion reached. They say that these ~ isions had settled it. 
These great bar associations say they settled it. And, Senator, so 
help me, if the English language means re why didn’t it 
settle it ? 

Now how anybody on any court can possibly reach the conclusion 
that these great decisions of the past were not talking about ownership 
of subsoil, when it was the very subject of their opinion, and in that 
very language, is entirely beyond me. 

Justice Frankfurter, in his dissenting opinion, said it remained to 
him a puzzle—I believe those are the words he used—but the point 
is these great jurists are in disagreement among themselves. 

All I want to say in referring to this history is to point up that we 
people of these States feel deeply that we are right. I feel that every 
State owns that land within its boundaries, and I have not in this 
prepared statement stressed the special claim of Texas, but I will just 
refer to it. 

In addition to all of this, our boundaries had been established; 
President Polk agreed to defend them to the limits we claimed; the 
Congress accepted that. There was not even an equal-footing clause 
in the agreement of annexation. And right at the time these de- 
cisions were under consideration, this question of the ownership of 
littoral waters was then a subject of the courts at the time Texas came 
in, and we reserved all the public lands within our limits. 

We have no stipulation, by the way, Louisiana and Texas. You 
fellows talk about the stipulation. Here is what you have done to us: 
I have pictures here of 21 drilling barges tied up at Orange, Tex. 

that have been there since last March, rusting down. 

Senator ANnpbErsoN. Do you think they will get put to work 
raster 

Mr. Comps. If we clear these titles, they will go to work in 30 days. 

Senator ANpEerson. Do you think they will go to work faster if we 
kill this bill than if we pass it? 

Mr. Comps. I do. 

Senator ANperson. If we kill the legislation ? 

Mr. Comps. No. 

Senator ANperson. How do you think they will go to work? 

Mr. Comps. Let me explain to you. I have done it in the statement. 


Senator Anperson. These 21 barges, how will you put them to 
work? 


80859—51 
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Mr. Comss. By declaring the States own these tidelands within 
their limits, as the courts— 

Senator Anprerson. They will rot out there, won’t they ? 

Mr. Comps. No. If they do it will be because of the claim asserted 
against them, in the face of the decisions of the courts for a hundred 
vears, 

The court, in determining the rights, could declare what it con 
ceived the law to be, but only the Congress has any authority to de 
termine the issue. It is a political question. It is a governmentat 
question that is not in the province of a court at all The relation 
between the State and the National Government is vital. The thing 
that alarms so many lawyers—and that is why the governors of 44 
States, inland as well as others, those that had no oil—2 or 3 years 
ago passed a unanimous resolution supporting the claims of the States, 
Ww hv? 

For the first time in the history of any English-speaking country, 
a new principle of law was announced in the “California case, which 
was the right, the assertion of the paramount power, not of owner 
ship—the Court didn’t say that, but the right to go upon the domain 
of a State, that is what it is, and to appropriate for the national use 
valuable substances it may find and need. 

Now, again it has been insisted that this principle cannot be applied 
to upli and areas. Well, the difference of opinion there arises out of 
this circumstance. The present agents of the Government say they 
are not going to claim the inland waters; they are not going to claim 
anything on the surface. But men in Government, you and I, we 
come and go The lawyer has to look at the principle of the rule of 
law that is established 

Mr. Justice Reed, Mr. Justice Minton, who shared his opinion, 
and Mr. Justice Frankfurter, in the Texas case clearly point out that 
the principle of the California case can be used to take the minerals 
of the uplands or any other substance that the Government may here 
after in the coming years decide to take without compensation. That 
is a frightening doctrine. So they are viewing it as a principle, and 
they are appealing to the Congress to settle it. 

Senator Lone. Not criticizing any Justice of the Court, because 
certainly attorneys differ about many things—that is why we have 
lawsuits—but actually wasn’t there a time when a Democratic admin 
istration came into power after many years of Republican admin 
istration, and a Democratic President felt that the Supreme Court 
that had been appointed under Republican Presidents was very back 
ward in their views, not recognizing the needs of the Nation, and 
that they were very, very narrow in interpreting the Federal Gov 
ernment’s power under the commerce clause and under the genera! 
welfare clause, particularly, and didn’t the Democratic President 
say we needed some more Judges on the Supreme Court who would 
give a more modern view, and more understanding of the Federa! 
Government’s authority under the commerce clause and under the 
general-welfare clause? 

Mr. Comes. That points up the simple fact that, no matter how 
able Justices may be, or how conscientious, viewpoints do change, 
personnel, of course, changes. The law itself is a living thing that 
flows; it is not static. : 
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So, certainly, suppose in the Texas case, our lands so far have only 
been taken by four judges of a nine-judge court, due to the cireum- 
stance of two judges being disqualified, four was a majority of seven, 
and so the decision is against us by four in the face of three strong 
dissenting opinions. 

Judges would be the last men in the world to claim infallibility. 
They can only do their best, according to the light they have. This 
thing is not settled, and all they are doing in the tidelands decisions 
is applying what they conceive to be the present state of the law. 
The Congress must settle the question as between States and the 
Nation on the matter of sovereignty and ownership. It is for 
Congress. 

Senator Anprerson. I get quite clearly what you think of the 
Supreme Court decision, but what do you think of Senate Joint 
Resolution 20? That is what we have in front of us. 

Mr. Comps. That is right. Let me explain—— 

Senator AnpERsoN. It doesn’t do any good for us to hear what 
you think of the Justices. 

Senator Lone. The Solicitor General explained in a prepared state- 
ment that had been submitted that the States in effect were trying to 
grab something that wasn’t theirs and to which they had no right. 

Mr. Comps. Let me explain this. You know, I have the greatest 
regard for you, Senator Anderson, having served with you in the 
House. My opening statement was directed purely to the fact of 
demonstr ating, as I hope to do, that this controversy is very real 
and very serious with the people of the States, and it is not an attempt 
upon their part to steal something that doesn’t belong to them, that 
they don’t believe belongs to them. 

Some of the comments, you will recall, that I gave were called out 
by questions from members of the committee. As a matter of courtesy 
| felt it necessary to try to answer them. 

However, I agree with you that the subject matter is this resolution. 
Senate Joint Resolution 20, and my prepared statement deals solely 
with that. I will go into my statement, if I may. 

The pending bill, Senate Joint Resolution 20, would authorize the 
Federal Government, acting through the Department of the Interior, 
to enter upon the submerged lands of the Continental Shelf seaward 
of the low watermark, to lease them for oil production and to direct 
the exploration for and the production of oil from such lands, both as 
to the lands that lie within the boundaries of the littoral States as well 
as the lands of the Continental Shelf lving seaward of the State 
boundaries. I am opposed to the bill for a number of reasons, among 
~ m the following: 

The so-called tidelands controversy as to the owne rship by the 
St: ue of the submerged lands lying within their boundaries should 
be put at rest by permanent legislation confirming the ownership of 
the States to these lands in accordance with the decisions of the 
Supreme Court for nearly 100 years prior to the California decision. 
[i any case the question of ownership as between the Federal Govern- 
ment and the States should be settled by the Congress, the only agency 
of the Government that has any jurisdiction or power to settle it. 
That is my first point I have made in the paragraph there, that I 
think the time is here to settle it. We can call up and settle the 
fundamental issue just as easily as we can pass an interim bill. Ex- 
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tensive hearings have been held. I think those hearings even coul 
be adopted. It was a joint session of the House and Senat 
committees. 

Senator Anrerson. When you say “settle it,” suppose then that 
permanent legislation is brought up, which might pass both Houses, 
and then was vetoed by the President, and the veto is sustained ? 
Would you regard that as totally binding forever ¢ 

Mr. Comps. No. As I point out further here, many of us believe 
devoutly if you ever pass this type of legislation, which permits the 
Interior Department to enter the leasing field, we are through. Ii 
will be decided and prejudged against the States by the very act 
That is our fear. 

I am not going to assume that the President would veto the legisla 
tion. He vetoed one bill with the statement that it was then pending 
before the Supreme Court, and he thought that Congress should not 
prejudge. It was not known whether the Court would decide agains 
us or not. 

After the decision in the California case, the House did pass a bill, 
nearly 10 to 1, the sentiment having mounted in favor of this type 
of legislation after the Supreme Court decision, and I think in part 
because of the implications of it. 

Anyway, I cannot anticipate that the President would veto it. | 
have no reason to do so. I think we have to face our duty here, and 
do what we think is right, and we represent the people of our States 
as well as the National Government, and we have to think in terms 
of the long-range effect of the impact of any Federal system upon 
State governments. 

Now, second, if the Congress should believe that temporary or 
so-called “interim” legislation—I am going to devote myself to 
that— is required “to provide for the continuation of the operations 
under certain mineral leases issued by the States,” then the pending 
bill is objectionable on a number of grounds. | 

A. The appropriate agencies to continue the operations, the ex- 
plorations, and the production of oil from these submerged lands are 
the States which granted the leases. 

(1) The States have appropriate agencies for carrying on thes: 
operations, experienced personnel perfectly familiar with the peculia: 
conditions surrounding the exploration for and the production of oil 
within the territory. 

(2) This can be done by the States without any change in thei: 
present set-up and hence with very little additional cost to them, and 
with no expense whatsoever to the Federal Government. The pending 
bill would make necessary the setting up of some kind of bureau o1 
agency within the Department of Interior at large expense and with 
a far-flung contingent of field men sent into these producing areas, 
most of whom, no doubt, would be wholly unfamiliar with the peculiar 
problems involved in the production of the tidelands in the several! 
States and the locations where it is being produced. Of necessity it 
would be wasteful, inefficient, and expensive, and this at a time when 
the country is faced with the necessity of greatly enlarging the staffs 
of its many far-flung agenices because of the world situation. 

(3) By designating the States as the appropriate agencies to con 
tinue the leasing and the explorations during the interim it would 
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make the development and operations of these lands subject to the oil 
conservation laws of the States where the oil is produced. Such States 
have comprehensive, and rigidly enforce, conservation laws they have 
evolved over the years. 

If I had the time, I would like to amplify that, because our appellate 
court has jurisdiction of appeals on these questions down in Texas, 
because our laws are so harsh, and they have dealt with many cases, 
pointing out the almost daily survey that has to be kept to see about 
the bottom hole pressure in wells, and different type of producing, 
and to see to it that the maximum of oil is recovered. It is a technical 
job; highly technical. 

The CuAtrman. I would like to interpose and say that you have a 
fine group down there headed by Col. Ernest Thompson. It is a 
wonderful system. Nobody is attacking it. 

Mr. Comps. Thank you. I will say this: Since we do produce such 
a large portion of the Nation’s oil, we rest under heavier obligation 
perhaps than any other State to have such controls. We have many 
wells that are down to 12 barrels a day, that would produce 30,000 
barrels if you let them loose, but it would wreck the field and waste 
a vital natural resource. 

The Federal Government has no comparable conservation laws nor 
does it have any trained and efficient staff for the enforcement of laws 
if it had them. 

(4) To all intents and purposes the pending bill although called an 
interim bill, would, in fact, prejudge the issue against the States. In 
this respect it constitutes a sort of flank attack, although not so in- 
tended, 

Senator Anprerson. How do you think it prejudges it ? 

Mr. Comers. I tried to point out why, Senator. It would confer 
upon the Department of Interior every right and prerogative it wants 
and unless the Congress took the initiative by stepping in and ending 
it, the so-called interim would be from now on. 

And suppose it should later be determined by Congress that the 
States do own the submerged lands within their boundaries and the 
oil and other valuable substances in them! The States will have lost 
large sums in rentals and royalties appropriated by the Federal Gov- 
ernment. For example, the pending bill would turn over to the States 
3714 percent of the moneys derived from royalties. What is to be- 
come of the 6214 percent that will have been appropriated by the Fed- 
eral Government. Furthermore, if title of the States should be con- 
firmed they could repossess their submerged lands cluttered up with 
leases and agreements negotiated by the Department of the Interior 
without any reference to the laws of the States or conditions which 
the States customarily impose by their leases. And what about the 
bonuses paid by lessees of such lands as distinguished from royal- 
ties ¢ 

In Texas we have derived about $8 million from our leases for the 
school fund up to this time. 

Finally, and in conclusion, the so-called tidelands controversy in- 
volves much more than oil. Fundamentally, it affects the fisheries, 
the sponge operations, the right of the States to take oyster and 
clam shells from the seaboards within their boundaries. 
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We have been doing it for a hundred years along the Texas coast. 
We have to rely on oyster shell and clam shell lar wely for lime, cement, 
and aggregate for concrete. 

Senator Ecron. You are a judge, you are referring to those lands 
and minerals and sands, and one thing and another as being within 
the boundaries as defined for the State. 

Mr. Comss. That is correct. I am dealing here only with that por- 
tion lying within our boundaries on the continental shelf. I am ex 
pressing no opinion as to what should be ee beyond that. Per- 
haps legislation would be needed in that area. I haven't studied it 
enough to express an opinion. I am dealing <i what is within the 
boundaries of the States. 

Senator Ecron. That is what I thought you meant. 

Mr. Comps. That is it. All of which we think belongs to the States. 
And California had exercised her rights for many years, with the 
acquiescence of the Federal Government, with specific rulings in he: 
favor before her title was ever questioned. 

It involves the rights of the States to regulate their fisheries. Fur 
een, the prine ‘iples announced in the California, Texas and Lou 
isiana cases is so far reaching that it would authorize the Federal 
Govenateed to enter upon the domain of every State and take the 
oil, gas, or any other valuable substance which it may need without 
compensating the State or the individuals who hold title under the 
State. The Congress should face this issue as promptly as_ possible 
and settle it once and for all. 

Let me add just this word. Oil companies and other corporations 
are aggregations of individuals. <A lot is said about human rights 
and property rights. In one sense that is a correct usage, but there 
is no fundamental distinction. You have no human liberty if you 
can’t exercise your right over your property. 

So these people, under the advice of their lawyers, and upon the 
faith of what the courts had said for a hundred years, under the rul- 
ings of one Secretary of the Interior after another, and on the strength 
of 17 different Attorneys General, if I remember correctly, all their 
lawyers told them, “You will get good title from the State.” They 
spent vast sums. They have their leases. That is the situation that 
came about. 

If the Federal Government were a private individual, it would be 
estopped in 2 minutes by any court. But, theoretically, the sovereig: 
can do no wrong. 

As I view it, the paramount rights and powers of the Federal Gov- 
ernment have for the first time in the California case been extended 
to the question of ownership and merge the two things, imperium 
and dominium, for the first time in the English-speaking world. The 
Court cites no case in support of this strange new “doctrine.” 

I think it is for the Congress to settle the issue, gentlemen, one 
way or the other. 

I want to ask permission, Mr. Chairman, to revise, as we say, my 
remarks. I want to go back and study what I have said concerning 
court criticism, and the like, and revise it if it is permissible. 

The a HAIRMAN. That is quite permissible. 

Mr. Comps. I would not want anything in the record that reflected 
any thought upon my part either of discourtesy or lack of faith in the 
courts of my country. I want to make that clear. 
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The Cuarrman. I am sure nothing that you said had any such 
inference. 

Mr. Comps. Thank you, sir. 

Senator Anperson. May I ask you this: You referred to the fact 
that these oil companies were aggregations of individuals, that those 
individuals had human rights, and were depending upon all these 
decisions, and they went in and acquired leases. What do you want 
to do with those leases ¢ 

Mr. Comps. I want us to clear them up. 

Senator Anperson. I am trying to get to this. I think these peo- 
ple have rights. You testified they had paid you millions of dollars 
for bonuses, and if you kill this legislation, what are you doing to 
them? You are taking their money, and at the same time saying, “We 
prefer to sit there and ‘Tide it out.” 

Mr. Comps. No, sir. 

Senator ANpERSON. What are you doing? 

Mr. Comps. Senator, you are employing—and I don’t question your 
sincerity in that view—you are from an inland State and you have a 
certain slant—but here is the way it looks to me. 

Senator ANnprerson. Tell us about the boys who have paid the 
millions for the leases. 

Mr. Comps. I am trying to do it. There is no question on earth 
if we clear the title to the States within those tidelands, that the oil 
companies will be fully protected. 

Senator ANDERSON. Sure. 

Mr. Comps. All right. 

Senator ANpeRson. How long have you been trying to do that? 
Since 1938 ¢ 

Mr. Comps. Wait a minute. Now, Senator, in all due courtesy, 
let’s see about probabilities. I believe, right or wrong, that that 1s 
the way todo it. It will protect both the oil e ompanies and individuals 
who have invested their money in good faith in my State’s title, for 
example, but if 1 went your way I would give away the rights of the 
school children of Texas, and I won't do it. 

I believe that under this interim bill, the ultimate effect would be 
to prejudice the rights of our State to where our littoral States never 
would get their rights back. We would have forfeited them, and cer- 
tainly their lands, even if obtained later, would be greatly cluttered up. 

I am thinking not only of the oil companies who have invested their 
money, but I am thinking of the people of Texas and their children. 

Senator Anperson. You concede the people who have paid millions 
of dollars for bonuses have been given rough treatment? 

Mr. Comps. They have. 

Senator Anperson. This would let them go ahead ? 

Mr. Comps. At the expense of the people of Texas. 

Senator Anperson. How do you oe it would be at the expense of 
the people of Texas? Are you sure Congress would never recognize 
their right ? 

Mr. Comps. Senator, I am going to resolve the doubt in favor of the 
ownership of the people of my State, and there certainly is a doubt 
there, and IT can’t compromise that principle, so far as I am concerned. 

Now, I know you don’t agree with me, but I think this interim bill 
would be the end of the controversy insofar as the people of the States 
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are concerned. I want to see the investors in the leases protected, but 
[ want to see it done by protecting everybody concerned. 

Senator Anprerson. If we fail to pass the interim bill, your onl 
hope is the quitclaim bill you have tried to get since 1938, and yo 
think you have a good chance, and some of us think you have no chance 
Why don’t you permit production of oil in the meantime? If you 
have faith in the ultimate justice of your claim, why not take a chance / 
Just because it is deposited in the Treasury in a special fund, you wil! 
get it. 

Mr. Comrs. Let’s put it this way. If that is the thing to be done, 
why not accept the suggestion that I have made here, and let the States 
go ahead and produce the oil and impound the money, or handle it any 
way you please? 

Senator Anperson. Everybody concedes that Long Beach is doing 
a fine job of producing. Nobody I know anything about on this con 
mittee quarrels in the . slightest with what Long Beach tries to do. 

Mr. Comps. Whether it be Long Beach, the State of California 
Louisiana, or Texas, Senator, their laws are such that the people 
would be protected. 

These leases in my State can only be let at public bid by the land 
board, which consists of the commissioner of the general land office, 
Mr. Giles, who is here, the Governor of Texas, and the attorney gen 


eral. The bids are opened publicly, with the right reserved by law to 


reject any and all bids. It is fair. Everybody would be protected, 

If you have interim legislation, that would not prejudice the righ t 
of the people, but just postpone it, and keep them away from the righ 
to the money for the schools. 

Resolution 20, althongh not so intended by you, I think the effect 
of it would be practically to prejudge the controversy and so comp! 

cate it that in the future we would find ourselves in a bad situation. 

Senator Lona. The Secretary of the Interior, in time of national 
emergency, under certain conditions could terminate the leases. 

Senator ANprerson. Where isthat? Is that section 7? 

Senator Lona. I believe the lower part of section 7. 

Senator Anperson. Is that 7 (c) ? 

The CHarrmMan. Page 11, line 8. 

Senator Lone (reading) : 

* * * during a state of war or national emergency declared by the Congre 
or the President after the effective date of this joint resolution, to susper 
operations under— 
and I stress the next words— 


or to terminate any lease; and all such leases shall contain or be construed 
contain provisions for the payment to the lessee whose operations are thus s 
pended or whose lease is thus terminated of an amount determined by 
process of law. 

Does that seem fair to you, to a man who held what he believ: 
to be a good and valid lease that upon the recommendation of 
Secretary of Defense, the Secretary of the Interior could terminat: 
his lease? 

Mr. Comps. Senator, it merely points up the vast powers lodged by 
this bill in the Department of the Interior, and if in the future, and 
this bill presupposes or assumes that in the future we may get 
possession of these lands, they would come back cluttered up, cluttered 
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up by those powers, leases, agreements and commitments that might 
be in violation of the laws of the State. 

Senator Anperson. Does this apply to the existing leases of the 
Long Beach area ¢ 

Mr. Comps. Senator, let me say this. I am not familiar with the 
laws of California, and with the operating conditions in California. 
I have confined myself pretty largely to the Texas situation, because 
Iam familiar with Texas laws, and Texas oil operations. 

Senator ANnpEerson. Would it apply to the Texas leases already 
issued ¢ 

Mr. Comes. This bill? 

Senator Anperson. That section which Senator Long just read. 

Mr. Comes. Sir, I am not sure what it would apply to. 

Senator Anprrson. It applies to the attempt to develop additional 
areas, leases issued under this resolution, not previous leases. 

Mr. Comps. Senator, let me say this 

Senator ANprErson. I am only trying to make it possible for the 
State of Texas and the State of Louisiana, and the areas around Cali- 
fornia to continue this operation at a time when the Nation needs 
oil. 

Mr. Comns. Senator, let me say this—and it is apropos, I assure 
you. On the day before yesterday, I sought to question Mr. Perl- 
man and Mr. White when they were here concerning this bill. I 
didn’t mean to presume it was not Senator O’Mahoney’s bill and your 
bill. 

But it has been my experience since being in Congress that we 
pass bills that we think we know exactly what they mean, and when 
some department construes and Heo them we find we didn’t know 
what it meant, according tothem. I don’t know what the Department 
of the Interior wil! say this bill means. It would have to be con- 
strued in connection with existing law. 

Senator ANprrson. That is a pretty weak answer to the plain 
language by saying, “I don’t know what it means.” 

Mr. Comps. It may mean nothing when they get to construing it in 
connection with other provisions of the statutes. 

Senator Lone. There has been a presumption that the President 
would sign Senate Joint Resolution 20, but isn’t it reasonable to as- 
sume, if the bill goes to the floor in its present form, that representa- 
tives of the States of Texas, California, or Louisiana might offer an 
amendment, for instance, to clear up the situation for the city of 
Long Beach, and that, even if the President might look with some 
favor upon this legislation at this time, after a few such amendments 
had been offered might it be possible that the President still might 
veto it? You would be in the position that you had backed off on the 
principle the State had always stood for and the President had vetoed 
the bill anyway. 

Mr. Comps. Exactly. Let me say this: With respect to the veto, 
some reference has been made to that. 

You will notice I shied around the question. I don’t believe that I. 
as a Member of Congress, have any right to prejudge what the Presi- 
dent will do. I think he will do what he honestly thinks is right. 
That is for him to do. You and I have to do our duty here as we see it, 
and then let the President do what he thinks he should do. That is 
the division of powers of our Government, and I am unwilling to 
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assume that he would veto the legislation after there had been a 
proper development of the facts and a proper limitation of it. 

Senator ANperson. Your viewpoint of what we ought to do is kil! 
any interim legislation and ride it on through, even though the barge- 
stay tied up for the next 10 years? 

Mr. Comrs. No. That would not be the result. I think we can o& 
an outright relinquishment bill, whatever vou want to call it, through 
just as fast as we could get through an interim bill. 

Senator Anperson. You mean you think you can get a relinquish- 
ment bill to become the law of the land ? 

Mr. Comps. I don’t know whether it would become the law, but | 
think we can get it through Congress just as fast. 

Senator ANDERSON. Do you believe so, really / 

Mr. Comns. Yes; I do, Senator. I don’t know of any reason—— 

Senator Anperson. Why should this be filibustered ¢ 

Mr. Comps. Sir? 

Senator Anprerson. Why should this be filibustered ? 

Mr. Comps. I haven’t suggested any filibuster. We are not privi- 
leged to filibuster in the House. 

Senator Anperson. Can you imagine what would happen if vou 
had an outright gift before the Congress ¢ 

Mr. Comes. What gift? 

Senator AnpERson. You say to clear up the title by giving the title 
to the States. 

Mr. Comps. You are not giving the States a thing. We want the 
Federal Government to quit clouding the title. 

Senator ANprerson. You want a quitclaim / 

Mr. Comes. That means quit claiming our stuff. That is all it 
means. I think, in my law practice, I have written a thousand quit- 
claim deeds. A quitclaim deed in Texas merely means, “If I have 
any right or apparent right, you can have it. At least, Iam going to 
quit claiming your property.” 

Senator Anperson. I am trying to find out from a lawyer and a 
judge what it means, because I am a layman, and 20 years ago we 
relinquished some property in South Dakota, but a lawyer had to 
send me a quitclaim deed the other day. My wife and I had made no 
attempt to claim that property in 20 years, but that stupid perso 
seemed to think I was claiming his property, and I am glad to find 
out that is the only purpose of the quitclaim deed. I am glad to find 
out from a judge. 

Mr. Comps. May I take a moment in defense of my profession. | 
don’t know who the lawyer was, but he probably was not stupid. 
There was probably some defect way back in your conveyance or some- 
thing that raised some shadow of cloud, and he knew you didn’t claim 
it, as far as that is concerned, but the fellow who was purchasing the 
property didn’t know you wouldn’t come in or some of your heirs 
sometime and claim: so he wanted to clear the record. 

Senator Anperson. You don’t think there is any shadow on the 
title of the city of Long Beach to that area in blue? 

Mr. Comps. I am not familiar with Long Beach. 

Senator Anprerson. You don’t think there is any shadow on the 
title of the State of Texas after the Supreme Court got through with 
you; do you? 

Mr. Comps. I think there is a shadow on the title. 
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Senator ANpEeRson. A quitclaim would make the Government quit 
claiming something that belongs to vou ‘ 

Mr. Comps, Quit claiming it, so these oil barges can go back to work. 
We think we own it and are not willing to say we don’t. 

The Cuamman. May I say to you that I think you have made your 
position eminently clear; that nobody who has listened to you can 
have any doubt about the objective that you have in mind, and that 
you have presented your views with a great deal of logic and clarity. 
| wish all the witnesses who come be fore committees of C ongress had 
the same ability to make their thoughts clear as you have. 

I want to make this additional remark, however : This is a com plex 
problem. You represent the contention, which you have made logically 
and powerfully, that the United States should not assert any claim to 
the submerged lands within the boundaries of any coastal State, 

We have before this committee the petitions of numerous other per- 
sons who say to this committee in equally positive language that the 
Mineral Leasing Act should be permitted to apply. Attorneys repre- 
senting those claimants have indicated their desire to come before this 
committee and urge not only that the leases which have been granted 
by the States of Texas, Louisiana, and California on areas seaward 
of the low-water mark be canceled and held for naught but that appli- 
cations which were filed under the Mineral Leasing Act over leases 
issued by the States should be granted. 

We have petitions and letters from others who say—in fact, an 
amendment has been offered to this bill by one of the members of this 
committee, the distinguished senior Senator from Montana, Mr. Mur- 
ray, which would provide in etfect that the Mineral Leasing Act should 
be permitted to apply to all areas of the submerged lands upon which 
no leases have been granted. So, we are confronted with a contro- 
versy of great complexity. 

Mr. Comrs. That is true. 

The CHarrman. The proposal which is made in this bill attempts 
to go between the extremes of contending forces on each side. The 
bill was drafted because of the conviction of the Senator from New 
Mexico and myself that it is important not to permit controversy 
over title and ownership of this very valuable property to continue to 
obstruct development. 

The testimony of Mr. Hallanan, who appeared before the commit- 
tee a couple of days ago, was explicit to the effect, as you have now 
touched upon, that off the State of Texas there is no exploration going 
on now because of the unfortunate aspect. 

Your position is that a bill which you support surrendering all 
Federal claim to the area within the State boundaries, contrary to 
the intent and the intent of the Supreme Court decision, can be en- 
acted into law as speedily as this. 

The thought that comes to the chairman and has come to the chair- 
man is that that may not be the fact, particularly since there are 
these others who have the same right as every other American citizen 
to come before this committe and to come before the Congress and 
claim that their applications should be recognized. 

So the task that is before this committee is to determine what par- 
ticular course of action is best in the interest of all—the public interest 
of all of the people of the United States. That is all that this bill 
seeks to do. 
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We are endeavoring in this committee to try to perfect it. It may 
not win the aproval of the committee, I don’t know, I haven’t can 
vassed the members of the committee. Even if it should be reported 
by this committee with amendments, it might not pass the Senate, but 
the reports which have come to me from others who have been ca: 
vassing the situation have given me reason to believe that this is a 
possible solution, and it is an interim solution, and it would not 
prevent those who sustain your point of view from continuing you: 
effort to secure the legislation which you feel ought to be enacted 
and to secure the signature of the President to it. 

It is quite true that under the terms of the bill, as it is present: 
here, there probably would be leases issued by the Secretary of tl. 
Interior widhden State boundaries on lands not now leased with which 
you would have to contend. You stated that. I think it is correct 

But the reason that that provision is in the bill is merely to perm 
the continued exploration for this oil because the fact is that the 
United States of America, which began the petroleum industry—here 
for the first time oil was produced from beneath the surface of the 
ground by drilling, here for the first time the use of petroleum was 
developed by the technological and engineering skill of our people, 
and we became a great petroleum-producing and petroleum-consu- 
ing country, but now the facts have changed. 

We are no longer the primary petroleum-producing Nation of thi 
world. Once practically all the known petroleum lands were with 
the geographical boundaries of the United States. Now, according 
to the testimony of Mr. Hallanan, we have probably not to exceed 
40 percent of the petroleum reserves of the world. 

It was my feeling, as one of the sponsors of this legislation, that 
it is of the utmost importance to the people of this Nation as a whole 
to discover any additional sources of petroleum that we can and that 
therefore it would be in the public interest by interim legislation to 
allow the exploration and development to continue, and that is all 
the world that the sponsors of this legislation are seeking to do. 

Mr. Comps. Senator, may I say this: There is no one who knows 
you and the distinguished Senator from New Mexico, and I last of all, 
who would question for one moment the deep sincerity of your con 
viction that you are proceeding in the proper manner. Neither do | 
criticize the oil companies for grabbing at any straw that they think 
they see. They have to answer to their stockholders for the millions 
they have invested in this land. I realize their position. 

Here is the other viewpoint the way I see it. We are aiming at the 
same thing. We want tosee the drilling. But there are a large num 
ber of us —and I think a vast majority of us—who sincerely feel that 
this matter of turning the Federal Government into this will distur) 
the status quo. It turns over the leasing to the Federal Government 
and will vastly prejudice the rights of our people. 

Feeling that way, we can not go along with legislation of this type 
The farthest we could go would be not to disturb the status quo, pe! 
mit the leasing to continue as it has in the past, permit the development 
as in the past, saving only an accounting of the results. 

That seems to us to be feasible and sensible; if you are not going 
to end the controversy at once, then that is the way to do it, it would 
seem to me. | 
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Then our rights would not be prejudiced, but we sincerely feel, 
rightly or wrongly, that to support this type of legislation, the ques- 
tion is it permits ‘the Federal Government to enter upon the domain 
of the States under a claim of right to do it, and that we cannot con- 
cede without, as we believe, ¢ onceding a fundamental principle that is 
of far-reaching consequence to all States and certainly to my own. 

That is where we differ. We are sincere about it, and my view, for 
what it is worth, is that we should go ahead with a bill to settle 
the matter. If it should unhappily develop that that isn’t possible, 
then it will be time enough to talk about interim law. i don’t see any 
reason why there should have to be much delay about it. I think we 
can act pretty fast. Although it is a complex question, the funda- 
mental issue between State and national governments is simple. 

I am not willing to vote to allow the rights of the people of my 
State to be pre judic ed just because the F ‘ederal Gove ‘rnment has made 
aclaim. We don’t think we are responsible for that. 

Senator AnpbeRson. Has the Court not ruled that they own it ¢ 

Mr. Comrs. No. Four judges have ruled the Federal Government 
has paramount night, but prior courts have ruled to the contrary. 

Senator Anprerson. Do you resist the judgment of the Supreme 
Court? Do you deny they have done it ? 

Mr. Comns. I do not deny the power of the Court to enter its judg- 
ment. 

Senator Anperson. Then you recognize that title now rests in the 
Federal Government, do you not ¢ 

Mr. Comns. I do not. 

Senator Anprerson. You do not, the Court having decided it? 

Mr. Comss. The Court did not decide the Federal Government has 
title. They refused to do it. 

The Cuatrman. May L interrupt? The Congressman, of course, is 
perfectly correct in that. The only decision of the Supreme Court 
in this case was that the United States has paramount rights, not own- 
ership per se. ‘That was because of the fact that the Continental 
Shelf beyond the traditional boundaries of the States has been re- 
garded as international waters, and therefore in order to avoid an 
international conflict or conflicts, the proclamation of the President 
asserting imperium over the Continental Shelf used the words “para- 
mount righ its. 

I interrupted because I wanted to say that the point of view of 
the Congressman has been made quite clear, it is now getting along 
to almost 1 o'clock, the Senate is to vote by unanimous consent at 
1:30 o’clock on a pending matter, and the witness and Dr. Proctor 
decided among themselves which should have priority, and Dr. Proc- 
tor gave way to the judge. I understood that the doctor has to take 
a plane. 

Mr. Procror. Not necessarily. 

The Cuarrman. Very well. I was going to give you an opportunity 
to be heard. 

Mr. Procror. I will take the opportunity whenever it comes. 

Mr. Comers. I want to thank the doctor for his consideration, and 
I want to add to what you said, that I would go much further than 

: President did and assert absolute title to those lands for the 
United States and stop any idea that any foreign nation could come 
in and take anything out of it. 
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Senator Martone. Judge, I congratulate the State of Texas on it 


Ts 


good judgment in keeping } you in the C ongress of the United States. 
Mr. Comps. Thank you. I hope the folks back home may hear 


that. 

Senator Matone. I would feel like helping to inform them, if you 
thought it would help. 

Senator Anprrson. He didn’t get here by accident, it was hard 
work. 

Senator Martone. You are like a breath of fresh air to at least 
one member of this committee. Texas owns its public lands, does it 
not ¢ 

Mr. Comps. Yes, sir; at a very early day a portion of the public 
domain was set aside at the request of President M. B. Lamar, to 
found two universities, which later became Texas A. & M. and Texas 

University, and all the balance was set aside as a permanent endow 
ment of the free schools, all of it. 

Senator Matonr. That is very interesting tome. As to where these 
people that have filed in the regular manner through the Department 
of the Interior would stand in this bill if it were not amended, such 
as the amendment proposed by the senior Senator from Montana if 
that amendment is not added to this bill, would they have any rights 
whatsoever under the present bill ? 

Mr. Comps. Senator, I haven't studied the bill enough, to be frank 
with you, to express an opinion on that. I have doubts. 

Senator Matonr. Now that it has been brought to your attention, 
could you give us an opinion on that ¢ 

Mr. Comps. On which point, sir? 

Senator Martone. On the point of whether or not if we do not 
amend the bill to include the amendment offered by Senator Murray 
of Montana in regard to the people who have filed in the regular 
manner on these lands, assuming the Government does own them. 

Mr. Comps. I am not too familiar with his proposed amendment. 

Senator Martone. I am not too familiar with it. 

Mr. Comps. Does it purport to confirm their rights? 

Senator Matone. Yes. If we do not add an amendment confirming 
their rights in this bill, then I would like your opinion—I like you 
sty le—as to where they would stand if we enacted this legislation with- 
out such an amendment. 

Mr. Comsns. Senator, let me explain my reluctance. An old lawye: 
one time, a friend of mine, was asked at a board of directors’ meeting 
of the chamber of commerce to tell them the law on a point. His 
answer was, “I don’t know but one lawyer who could answer that 
offhand, and he is my son, who just got back from school.” 

An experienced lawyer hesitates to say what the law is until hi 
looks at the books. I haven’t studied it enough, but I think the bill 
would leave grave doubt, from what 1 have read of it, I would fee! 
it left considerable doubt. 

Senator Martone. That is fair enough. I agree with the eminent 
judge, I was a better engineer the first 5 years than I was after 30. 

We have passed over the years—12 years is a long time—no cd ae 
you have seen in the Congress during your time here much emergence 
rush legislation, legislation which must be enacted today because the 
world would come to an end otherwise. 

Mr. Comps. Some of it had to be done that way. 
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Senator Martone. If it wasn’t done that way, it probably wouldn't 
have passed. Do you approve of such legislation 

Mr. Comps. I recognize the necessity for it on occasion, but I am 

very reluctant to do it unless it has to be Gone, because it results in 
odbety considered legislation, in many cases legislation not properly 
worked out in committee and carefully considered. Especially when 
you deal with a complicated subject. 
* Senator Marone. I fully agree with the witness, and it has not been 
my observation over the years and my experience after becoming a 
member of this august body that the country has been hurt much by 
legislation that did not pass. It is the legislation that passes in : 
hurr y that does the damage. 

Do you believe, judge, that the principle established here could 
conceivably be extended to other resources, as the argument was 
made by the Secretary of the Interior at the time when he first brought 
this matter up to reverse the long-standing precedent of the Secretary 
of the Interior and other Government officials that were needed to 
conserve this oil for national defense purposes, the spirit of the whole 
thing seemed to rest on that necessity. Then finally the claim was 
made. Do you believe under the principle established here it might 
be extended to other resources ¢ 

Mr. Comrs. Senator, I believe it devoutly, and the overwhelming 
majority of lawyers with whom I have talked believe the same thing. 
The bar associations have so expressed themselves, and the three 
dissenting judges had the same thought. 

In other words, once you establish a principle in a court decision 
it tends to become the measure by which you test rights in the future. 
No matter what the present Government officials may intend, even 
though they may intend not to claim this or that, the principle is there 
under which ali these rights can be asserted, and the claim might be 
asserted to the minerals in the uplands, such as the copper of * Mon- 
tana or the phosphate of Florida. The principle is there. 

Senator Matonr. I would take it from your conversation and from 

your experience with other eminent lawyers that you would not put 
too much dependence in Mr. Perlman’s promises that they were never 
going to claim any further rights. 

Mr. Comps. Senator, I refrain as far as I can from publicly criti- 
cizing the other officials of the Government. Privately, I do a lot 
of it. I hesitate always to criticize responsible officials of the Gov- 
ernment publicly as to what their intentions are, but his slant of mind 
seems to be such that I would not want to trust the tidelands of my 
State to his tender mercies, if that is the way he feels about it. 

Senator Martone. In other words, you doubt his promise that the 
Department of Justice would never make a claim for any further re- 
sources, you wouldn't lend too much credence to it 

Mr. Comps. The obvious fact is none of us has any permanent ten- 
ure of office, and the Members of the House are reminded of that every 
2 years. Men come and go, and this principle if permitted to stand 
will go down the ages. 

Senator Matonr. We thought they used to come and go. I am not 
so sure now. 

Mr. Comes. Anyway, no official in office today ean bind his suc 
cessor; and, as a matter of fact, Mr. Perlman, as the top officer in 
that organization—so it goes. You can make no permanent reli- 
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ance upon any promises. I do not assume that Mr. Perlman woul 
presume to make one that would bind anybody. 

Senator Martone. He did make one. 

Mr. Comrs. I construed that to mean his own intention. 

Senator Martone. I have a further question of the witness. Do you 
believe that the Congress of the United States has the right to pass 
legislation settling this controversy either way ? 

Mr. Comps. Senator, I don’t see how there can be the slightes 
question about that. I was amazed at Mr. Perlman’s suggestion that 
there might be some question about it. I think the Constitution of 
the United States itself takes care of that. And in that connectio: 
the framers of the Constitution were so concerned about the ownership 
of the States to the property within their limits that under the Con- 
stitution the United States cannot even change a State boundary with 
out permission of the State legislature. 

That was decided in the case of Louisiana versus Mississippi, a 
boundary controversy. 1 think there is no question but the Repre 
sentatives of the people in the Congress are the only ones who can 
settle the issue. I didn’t understand the Supreme C ourt decision to 
indicate they thought the Court could settle it other than determin- 
ing the state of the law at that time. Mr. Justice Black, in the Cali 
fornia case, clearly recognized the issue as one for Congress to settle. 

Senator Matone. I think your explanation of that particul: ir el : 
tion has been very helpful to some of us who are not lawyers. I w 
very interested in your argument and your position, which is very 
important in my opinion, that if such interim legislaton should | 
passed in this hurried time and emergency that we find ourselves in, 
that perhaps Congress would be very reluctant—lI got that impression 
from your testimony—to take up further legislation as long as the 
present legislation seemed to be operating satisfactor ily. 

Mr. Comers. That is my opinion. 

Senator Martone. I mentioned it to you because you are a Member 
of Congress and you have been a Member longer than I have been 
a Member of the Senate, and it is an important question. Do we tind 
a good many instances—in fact, most of the legislation passed in re 
cent years—that the points made in certain paragraphs of legislati 
might be clear enough but there is generally an appendage to the 
legislation that certain rules and regulations may be made by prope 
bureau officials under whose jurisdiction this legislation will b 
carried out ? 

Do we find that a good many times we are being ruled by regu 
lations and decisions of bureaus that probably never were intende 
by Congress in the first place? At least, a reasonable man wouldn't 
put that construction on it. 

Mr. Comps. Here is an obvious thing that has been apparent to 
me, as I am sure it has to every member. That the legislative proce: 
particularly in a field that touches a good many subjects, is an ex 
ceedingly complicated thing. You pass a bill. This bill would ha 
to be construed, for example, in connection with a number of pp: 
visions already on the statute books and see what the impact is and 
then remove conflicts. Not only that, but there are certain discre- 
tionary powers here that would be the subject to regulations. 

In tax bills, as you know, we find that we will write one thing in a 
bill and it comes out and the Bureau of Internal Revenue gets through 
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with it, it means just what we didn’t mean. I am not always critical 
of the department about that, because they have to try to harmonize 
what we put in a segment of the law with all the law. F requently it 
comes about that way. 

It is true that you can’t be certain of what interpretation is going 
to be placed on a bill we might pass. 

Senator Matone. Then, Faas, has there been to your knowledge 
such a study made in this bill in Senpapcton, with other legislation 
which may affect the carrying out of this legislation ? 

Mr. Comps. Senator, I don’t know of any subject of legislation, 
certainly not within the time I have been in Congress, that has re- 
ceived such extended study and debate. It has been before the Con- 
gress ever since I have been here. 

Senator Matone. This particular resolution. 

Mr. Comps. In the Seventy-ninth Congress, back in 1946 and 1947, 

maybe 1945, we passed the relinquishment bill. There were hearings 
in connection with that. 

Senator Anperson. Weren’t there hearings in the Senate, too? 

Mr. Comps. I believe so. Of course, the Senator is familiar with 
it. In the Eightieth Congress there were extended hearings by a 
joint committee of the Senate Judiciary Committee and the House 
Judiciary Committee that extended over weeks and a voluminous 
report of that is now available, and experts came in and people testi- 
fied about it, and in the House debates we debated it thoroughly. 

It didn’t — the debate stage in the Senate, but I do think 
studies for years have been put in here, and I don’t think we can 
learn a thing a le the subject that we haven't already had an oppor- 
tunity to learn. 

Senator Martone. What I had particularly in mind, Judge, is this: 
Has this particular legislation been studied as to its provisions? 

Mr. Comps. You mean Senate Joint Resolution 20? 

Senator Martone. Yes; and studied with a view to establishing its 
effect by correlation with existing legislation. 

Mr. Comrs. I’m not in a position to answer that. The bill is spon- 
sored in the Senate. I don’t know the background of the bill. I 
assume the Senator from New Mexico and the Senator from Wyoming 
could answer that. I don’t know what studies have been put on it. 
But even when you put study on a bill, you still are not sure you are 
coming up with the right conclusion. 

Senator Matonr. Now, Judge, we have had for many years—if we 
need oil or if we need minerals or any other section of privately owned 
lands of State-owned lands, the Government always has had the right 
of eminent domain with just compensation to take over anything it 
wants. 

Mr. Comps. It is conferred by the Constitution, and the method of 
acquiring anything the Government needs that is privately owned, 
and that includes the things owned by a State. The things the State 
owns are owned by the people of the State. They may be t taken, if 
need be, by condemnation. 

Senator Matone. And with just compensation ? 

Mr. Comps. Yes; the Constitution requires it. 

Senator Martone. That just compensation be established after the 
acquisition of the property if there is any emergency / 
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Mr. Comps. Yes; under the rulings of the Federal courts you don’t 
have to wait, the Government can take it immediately and discuss 
the rights and the value later. That is done all the time in the con 
struction of dams and waterways, et cetera. 

Senator Martone. I am entirely familiar with that procedure. | 
just wanted to establish it in the record that if we want anything at 
any time, we could get it. 

Mr. Comps. Yes. 

Senator Martone. Judge, you are entirely familiar with the Court 
decision, you are an experienced lawyer, which has been shown par 
ticularly ‘by your statement that you hesitate to give an offhand 
opinion on anything—and that establishes you as an experienced 
lawyer in my mind. 

I was very much interested in the point you brought up that the 
Supreme Court had not decided the ownership of this land. Did the 
Supreme Court say in its decision or any appended explanation that 
the reason they did not establish the ownership was on account of 
possible international complications? 

Mr. Comps. I am not aware of any expression in the Court’s opinion 
to that effect. I don’t recall that they gave any particular reason for 
refusing to decree ownership in the United States. They spelled out 
a doctrine; they talk about it as a paramount right. Whatever it is, 
it is still confusing to lawyers. Lawyers don’t know what it means. 
It is new to our system of law. 

Senator Matoner. If the Supreme Court did not give that as their 
reason specifically, what right would this committee have to assume 
that was the reason they did not do it? 

Mr. Comes. I am not going to assume it, Senator, as far as I am 
concerned, 

Senator Martone. I just want to clarify the record. That is all. 

Mr. Comps. Of course, each one of us will have to assume whatever 
he wants to, but, * for me, I am not going to assume any foreign 
nation has any right to say what we do about the Continental Shelf. 

Senator Matonr. The reason has been given before the committee 
and established in the record, that the reason the Supreme Court did 
not establish the ownership directly is because of international com 
plications. I wondered if the Supreme Court gave that as a reason for 
that, or gave any indication. 

Mr. Comrs. T read all decisions. And I am not conscious of having 
read at any point that such was the basis of the holding. I think 
Mr. Perlman expressed some thought of that kind in his - testimony, 
that that entered into it, but if it did, it entered into the discussions 
with lawyers and not in the opinion itself, so far as I am aware. 

Senator Martone. Then Mr. Perlman, of course, in the opinion of the 
layman, as far as the law is concerned, took a good deal of weight 
upon himself, even with his own Department of Justice, and we have 
established that fact in this cross-examination. 

Then, as a layman member of this committee, you, Judge, would 
not think I would be entitled or privileged to infer that in any decision 
of the Supreme Court, providing they made no reference to it, that the 
reason they did not establish ownership was because they were afraid 
of international complications ? 

Mr. Comps. I don’t think anyone would be warranted in assuming 
that the Supreme Court had any reason it didn’t put in its opinion. 
We can’t read the minds of the Court. 
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Senator Mawonr. Mr. Perlman is a pretty good judge of the 
judges’ minds. As a matter of fact, he said several times that he 
had told the Supreme Court certain things. Of course, that was new 
to me, a new approach to the Supreme Court. 

Thank you. 

Senator Anperson. Do you think the Secretary of the Interior 
can lease any lands lying off the coast of Texas under the existing 
Supreme Court. decision ¢ 

Mr. Comps. I do not, and I have in my files here the opinion of 
the Solicitor, Mr. White, concurred in by the Attorney General, to 
the effect that they cannot. The interesting reason is this—they 
write all around it: The plain and simple Teal truth is that the 
existing leasing laws, the act of 1920, applies to federally owned 
lands, and they, cannot lease these tidelands because they are not fed- 
erally owned, and the Court didn’t say they are. That is the whole 
story. 

Senator Maton. That, then, specifically answers the question that 
I had previously asked, and that is that the ‘subject matter of the appli- 
cants for leases in the regular manner under the Leasing Act would 
not be benefited by this legislati ion. 

Mr. Comps. I haven’t given thought to that, but you might be right. 

Senator Matons. That is very important. 

Mr. Comrs. The act of 1920 confers on the applicants for leases 
rights which they acquire by the mere act of filing. That law should 
be remedied regardless of this. It has been abused. Were I a lawyer 
for one of the companies that wanted to get leases, I would advise 
them not to accept a lease on tidelands under existing law. I don’t 
think they would get any rights. Existing law doesn’t apply, and 
the Attorney General says so. 

Senator Martone. The hundreds of applicants applied for leases, 
and assumed they were developing land; they were spending con- 
siderable money promoting companies, and were applicants for 
leases—and then you think, under the present situation, or under this 
bill, they would not be benefited ? 

Mr. Comps. Let me say, Senator, if they acquired any rights under 
a lease from the Federal Government, it, in my judgment, would 
have to be by virtue of something in the pending bill, Senate Joint 
Resolution 20, or other legislation. Under existing law, I don’t think 
they could acquire any rights, 

Senator Martone. To your knowledge—and you have read this 

resolution—in your offhand opinion, at ‘least, the "y would not acquire 
any under this resolution ? 

Mr. Comps. I don’t construe the bill as an attempt to enable them 
to acquire any rights by mere filing. Maybe I am wrong in that, sir. 

Senator Marone. It isn’t a matter of attempting. We both know— 
I in my short sojourn in the Senate, and you and your longer time 
spent in the House 

Mr. Comes. That is not the purport of the bill, I do not believe. 

Senator Matone. We are both familiar with sleepers in a bill, and 
most all of them I have found in my sad experience, but to your 
knowledge, at the present time, at least, you know of no such lan- 
guage that would validate their application for leases? 
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Mr. Comps. No, Senator, so far as I am familiar with the bill, and, 
as I say, I haven’t studied it line by line, but from my reading of it, 
I recall nothing in it that would be to that effect. 

Senator Martone. That is all. 

The Cuamman. We will hear from Mrs. Lucille May Grace. 
register, Louisiana State Land Office, Baton Rouge, La. 


STATEMENT OF LUCILLE MAY GRACE, REGISTER OF THE STATE 
LAND OFFICE OF THE STATE OF LOUISIANA, BATON ROUGE, LA. 


Mrs. Grace. I speak to you today not only as an elected State offi 
cial of the State of Louisiana, but as the wife of a veteran of World 
War I and World War II, and as the mother of a prospective G1, 
and I yield to no one in my all-out support of everything needed for 
national defense. 

I am an elected State official of the State of Louisiana, having 
been elected for five successive 4-year terms by the voters of my) 
State to the office of register of the State land office. Incidentally, 
I was first appointed to the land office by Senator Russell Long’s late 
father, my friend, Huey P. Long, and I first ran for office at his 
instance. 

Under the State mineral leasing law, from 1915 to 1936, my office 
received all applications to lease, and sealed bids for mineral leases, 
which were then passed on to the Governor for awarding. In 1936 
the Louisiana legislature created the State mineral board which has 
exercised all of the authority of leasing State-owned lands and water 
bottoms for mineral development to the highest competitive bidder 
after first properly being advertised in the Official Journal of the 
State, but it has always been and still is the duty of the register to 
collect all funds pertaining to the leases, and to keep all records of 
same. From 1915 to 1936, the right of the State to lease its water 
bottoms, including the soil beneath the waters of the maritime belt 
within the State boundaries, was not questioned by Federal author: 
ties. Asa matter of fact, it is well known that as late as in December 
1933, Secretary of the Interior, Mr. Harold Ickes, rejected all appli 
cations for Federal leasing of water bottoms within the boundaries 
of the State on the ground that it was a well-settled law that the 
water bottoms belonged to the States. 

The State of Louisiana proceeded under its policy to lease sub 
merged lands within its boundaries, including lands within the mari 
time belt. Under the policy of the State, vast areas were leased. 
Oil companies have spent many millions of dollars for exploration, 
development, drilling, and, finally, for production of oil and gas. 
Thousands of people were employed in the State in these activities. 
The State’s economy was greatly improved. 

The State had collected approximately $42,000,000 in cash bonuses 
and rentals, and over a million dollars in royalties in the areas now 
in question since 1945. The State and its lessees, the oil companies, 
have cooperated to the fullest for the development of the State’s mar! 
time belt for mineral production. The fact that more oil is produced 
and more money has ei spent by the oil companies in exploration 
and development in Louisiana coastal areas bears proof of this stat 
ment. 









mel 
and 


que 
has 
nes 

] 
the 
fus 
for 
pet 
idl 
dey 
sts 
tio 
spe 
un 
Lo 
un 
the 
dr’ 


and, 
of it, 


Trace, 


TATE 
LA. 


> offi- 
orld 
> GI, 
d for 


Wing 
f my 
tally, 
3 late 
t his 


office 
MASES, 
1936 
1 has 
vater 
dder 
f the 
er to 
Is of 
vater 
belt 
hori- 
mber 
ppli- 
aries 
t the 


sub- 
nari- 
asec. 
tion, 
gas. 
Itles. 


luses 
now 
nies, 
nari 
uced 
ition 
tate- 


SUBMERGED LANDS 191 


It was stated by the president of the Plymouth Oil Co. Monday, 
and no doubt other oil company officials would admit to the same 
thing, that they would prefer to do business with the States, of which 
Louisiana is one, where so much of their money has been invested, 
than with the Federal Government. Why? Because the manage- 
ment of the State of Louisiana’s oil business by the mineral board 
and my office has never, at any time, been subject to criticism or 
question. We have played fair. We have played no favorites. There 
has been no red tape. Business has been handled on a strictly busi- 
nesslike basis. 

However, now, as a result of the Supreme Court’s decision against 
the State of Louisiana and its lessees in June 1950, nothing but con- 
fusion and indecision have resulted. The oil companies have been 
forced to shut down practically all operations; many thousands of 
people have been put out of work; much valuable equipment is lying 
idle; and what is more important and serious in these times, the 
development of known oil and gas reservoirs and production in the 
State’s maritime belt is at a standstill. I can cite you, as an illustra- 
tion, the case of the Shell Oil Co. which, in the last quarter of 1950, 
spent over $60,000 in their preliminary operations for drilling a well 
under a State lease off the north pass of Ras a Lautre, which we in 
Louisiana consider to be inland waters, as fixed by the Coast Guard 
under authority of an act of Congress. However, the Secretary of 
the Interior ordered the Shell Oil Co. to cease operations and not to 
drill. The oil company ceased its operations in that proven field and, 


as a result, the national defense is suffering from the loss of the oil. 
The State of Louisiana is suffering from the loss of revenue. As a 


matter of record, there are 446 leases in the area now in question; 
32 are producing. 

Louisiana did not bring about this situation. It is a result of the 

activities of certain Federal officials to centralize more power in the 
Federal Government. The problem now must be worked out by 
Congress to meet the national emergency, and there is no doubt in 
my mind but the Congress has the complete authority to do so, and 
will in the near future make it possible, by proper legislation, for 
the oil companies to continue their work of further exploration, de- 
velopment, and production of oil and gas which our economy needs 
and which, we all agree, is so sorely needed for the national defense 
effort. The oil companies must have relief. The oil companies are 
entitled to every consideration because they certainly acquired the 
State leases in good faith. Louisiana sold them in good faith. They 
have spent many millions of dollars in carrying out their obligations 
under those leases. The cost is so great that even major companies 
have pooled their resources for development. The solution of this 
problem, however, is not in the pending so-called interim resolution. 
_ I, frankly, am fearful of this type of legislation, because too often, 
in the past, have we seen legislation of this character “sold” under 
the guise of a temporary “stop gap” or “relief” become the perma- 
nent law of the land. 

We all desire to build up our national defense. We all realize the 
necessity for oil—quantities of it. We in Louisiana are the finest 
type of Americans, and we love our country and its democratic form 
of government so deeply, so sincerely, that we will not be overcome 
by officials’ pleas along such lines; we must watch these very situa- 
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tions to see that they do not take advantage of the situations to 
crush our democratic form of government guaranteed under our Con- 
stitution. They have the idea their way is the only way. I say it 
is not. American blood has been so recently shed—even at this 
moment—in Korea to preserve our way of life. I do not want to 
see the Department of the Interior get this authority now or ever, 
and I speak the sentiments of the people of my State. I am strenu- 
ously opposed to the Department of the Interior taking over even 
for a little while the handling of these leases, for I confidently believe 
Congress will recognize the State’s right of ownership to the sub- 
merged area now in question and that before long the States can run 
their own affairs for the good and to the benefit of the people ani 
taxpayers of the respective States and for the good of the Nation. 
We have done a wonderful job in Louisiana in handling the oil leases 
and all business pertaining thereto. We have the satisfactory ma- 
chinery to go forward immediately and increase tremendously the 
production of oil and gas. Now, everyone, lessee and lessor, is al! 
mixed up because of Government meddling. 

In this resolution—which in no way limits the period of time of 
said “interim’”—we will be giving the Department of the Interior 
the very authority which has “been ¢ enjoyed by all States of the Union 
under the United States Constitution, until the California, Texas, 
and Louisiana cases were decided by the United States Supreme Court, 
which we hope and pray Congress will recognize. 

I want to go on record as being against this resolution, for the 
reason that I do not want the Department of the Interior or any 
Federal agency to take over anything pertaining to what we in 
Louisiana “thoroughly believe and have been convinced for over a 
hundred years be Jong to the State of Louisiana. It is ours. 

I hope that Congress, and I feel that Congress has the right to 
and will no doubt say that it is ours, and it has always been ours, 
and say that in the very near future. 

I won’t detain you longer. 

The Cuatrman. Thank you very much, Mrs. Grace. 

The committee will stand in recess until 10 o’clock tomorrow 
morning. 

(Whereupon, at 1:15 p. m., the committee recessed, to reconvene 
at 10 a.m., on Thursday, February 22, 1951.) 
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THURSDAY, FEBRUARY 22, 1951 


Unrrep States SENATE, 
ComMITree ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D. C. 

The committee met, pursuant to adjournment, at 10:30 a. m., in 
room 224, Senate Office Building, Senator O’Mahoney (chairman) 
presiding. ; ; 

Present : Senators Joseph C. O'Mahoney, James E. Murray, Clinton 
P. Anderson, Russell B. Long, Gny Cordon, Zales N. Ecton, and 
Arthur V. Watkins. 

The Cuaimrman. The committee will please come to order. The 
first witness this morning will be Dr. Olin S. Proctor of Long Beach, 
Calif. 

Senator AnpERSON. I read the pamphlet which Dr. Proctor gave 
us yesterday, which was an engineering pamphlet; and I could not 
see where it had any relationship to Senate Joint Resolution 20. 

I do hope, in view of the limited time we have, that an attempt 
will be made to confine his testimony to Senate Joint Resolution 20 
and not to a dredging device or an engineering device that he may 
have. 

I am not trying to be improper, but it certainly has no connection 
with this resolution, as I see it. 


STATEMENT OF DR. OLIN S. PROCTOR, LONG BEACH, CALIF. 


Dr. Procror. My appearance is in connection with the resolution. 
1 have an opinion, of course, on the resolution, as well as other things. 

The Cuarrman. You are invited here to testify with respect to the 
resolution, and your testimony will be expected to be relevant to that, 
of course. I assume that is what you want to do. 

Dr. Procror. Would you be interested in the plan of operation of 
producing the oil. 

Senator Anperson. Not as far as I am concerned, Mr. Chairman. 
I would be happy to be excused when we get to that. I mean, I do 
not see any point in beating around the bush about it. 

Dr. Procror. Here is a statement. 

The CHatrrman. Doctor, you have filed with the committee this 
pamphlet of yours entitled, “Patents—Plans—Philosophy, a Record 
of Action, by Olin S. Proctor, D. D. S.,” which I observe is copy- 
righted by you and is for sale at $1 the copy. Now, it has been pre- 
sented to this committee. 

Dr. Procror. That is only in reference—— 
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The Carman. It is available to the committee, so I hope you 
will not necessarily go into the details of this. 

Dr. Procror. I will not go any further than is agreeable to the 
committee, naturally. 

The Cuarrman. All right, sir, you may proceed. 

Dr. Procror. Mr. Chairman and gentlemen of the committee, I am 
glad to have this honor and opportunity of appearing before your 
honorable body. It is understood all phases of the political issues have 
been discussed. It is my intention to deal mostly with the physical 
or engineering problems encountered by reasons of conditions and 
location. 

Inasmuch as expressions are evaluated by the background of the 
speaker, maybe I should say: Aside from my professional training 
and experience, I had 1 year in engineering school, 4 years association 
with Terry & Tench Engineering & Contracting Co. in the Terry 
Tench & Proctor Tunneling Machine Co., and 2 years with Canal Con- 
struction Co., designing, building and operating dredges, aside from 
a very general experience, including mining in Cripple Creek, Colo. 

Obviously, the physical aspects of any problem are tied up with the 
political. As previously stated, I am a Democrat, but do not want to 
get into socialism. Still I have toyed with the idea of setting up an 
authority or formation of a special company as an approach to settle 
the tideland question. 

The problem of producing oil from under water—I am speaking of 
course with reference to Long Beach—is complicated by the fact of 
being located in a thickly populated area amid other activities as bath- 
ing, shipping, fishing, and so forth. So I have contended that the 
plan of operation is of essential importance. 

Briefly, my plan is a combination of mining methods with a drill 
boat. See page 29, “Patents—Plans—Philosophy”. To facilitate such 
operation, I designed the tunneling machine (pp. 26-27). 

Before taking up the discussion of the plan, may I read some his- 
torical 

The Cuamman. There is nothing in this resolution that has to do 
with any such plan. 

Dr. Procror. I am coming now before taking up this plan to the 
part that does have to do with the resolution. May I veil some his- 
torical history and observations into the record ? 

On August 20, 1930, over 20 years ago, is the date of my first request 
to the United States engineers for a permit to build a wharf 3 miles 
south of Belmont Pier for 01] development. I am now past 76, and 
naturally I am anxious to bring the questions involved to a conclusion. 

The record of the tidelands question is a national disgrace. For 
your information, to assist in ane it to a conclusion, the latest 
facts and considerations are here offered. 

On the face of the volume of the recorded records of the case, it 
seems clear that the city of Long Beach had no logical foundation 
for opposing the introduction of my bill, House Joint Resolution 358. 
When this question of reintroduction was up 2 years ago, the city 
attorney opposed it arbitrarily and was sustained by the council. 

In the discussion Mr. Smith, the city attorney, said: “I think we 
understand each other and I am very busy.” Thus the interview was 
ended. It should be noted that Secretary of the Interior Ickes stated 
in a letter to me, dated December 22, 1933, that title to the floor of the 
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ocean and the 3-mile line is in the State of California. I accepted that 
statement and exercised my constitutional and citizenship rights to 
acquire rights in natural resources beyond the 3-mile line. 

I have spent much time and considerable money to define these 
rights and develop the resources. Article V of the Constitution says 
that private property is not to be taken for public use without com- 
pensation. ; 

Arbitrary shifting of boundary lines obviously is taking property ; 
so neither the State nor the Federal Government, even by an act of 
Congress, much less by the executive department or the Supreme 
Court, can move that line without overriding the Constitution. 

I have contended that all along as a matter of principle or policy, 
subject only to authority of Congress or provisions of the Constitution , 
and that raising this question was ill-advised. If it were a matter of 
law it would be settled now by the United States Supreme Court 
ruling. 

When this question was in the embyronic stage back in 1935 I believe 
it was, when Byron Scott was Representative, I wrote him: 

This thing of departments of Government fighting over the resources to which 
title was settled long ago does not make sense, more especially when neither 
side has a plan for developing the resources. 

An April 27, 1937, it became a vital issue when Franklin D. Roose- 
velt called his assistant, Harry Hopkins, and Harold Ickes to lunch 
with him. It is now a full-sized dilemma. 

I have been legally advised that my interests would be better served 
by accepting the United States Supreme Court ruling, but I started 
out to determine what my constitutional rights may or may not be 
in these unappropriated natural resources beyond the State boundary. 

The Cuamrman. Do you have a direct interest in the matter? 

Dr. Procror. A direct interest ? 

The CuatmrmMan. Do you have a direct personal interest ¢ 

Dr. Procror. Yes. 

The CuHairman. What is it? 

Dr. Procror. To settle title to these natural resources. 

The Cuarrman. That is in the abstract. I mean, do you have a 
personal interest? Do you have any claim? Do you hold any lease? 

Dr. Procror. No, I donot. That is what I am trying to get. That 
is what I am an applicant for. 

The Cuarrman. You are an applicant. In what form are you an 
applicant ? 

Dr. Procror. I am an applicant for defining the title to the claim 
that I have laid on the Continental Shelf just outside the boundary 
of the State. 

The Cuatrman. Where did you make that claim ? 

Dr. Procror. With the Secretary of State. 

The Cuatrman. With the Secretary of State? 

Dr. Procror. Yes. 

The Cuarrman. In what form and under what law? 

Dr. Procror. Well, it was just under the fact that I am a citizen 
of the United States and I presume that I had some constitutionai 

rights to acquire and own property. 

The Cuairman. But the Secretary of State has no jurisdiction to 
award any leases or give any rights. 
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Dr. Procror. It makes a matter of record that I started out to deter- 
mine whether the Constitution’s statement 

The CuarrMan. You see, you are discussing an abstract matter. We 
are dealing here with specific facts. 

Dr. Proctor. That is to say, the Constitution is abstract? 

The Cuarrman. No, the Constitution is not abstract. 

Dr. Procror. That is what I am trying to determine. 

The Cuarrman. I am talking now of the nature and form of your 
personal claim. You say you have filed some sort of an application 
with the Secretary of State. 

Dr. Procror. Founded on my constitutional rights as a citizen 
of the United States. 

The CHarrman. The constitutional rights to be made effective usu- 
ally have to be spelled out under laws. The Constitution is an over- 
all basic instrument of government, and the Congress, acting within 
that, from time to time since the beginning of this Government has 
passed specific laws to enable the citizens to exercise the benefits guar- 
anteed them by the Constitution. All I am saying to you, sir, is that 
apparently from your answers to me you are not acting under any 
statute of the United States. 

Dr. Procror. That is a fact. I am just here to determine what my 
constitutional rights mean. 

The CHarrman. This is not the committee to determine what your 
constitutional rights are. That is a matter for the courts to deter- 
mine. If you have any amendment to suggest to this bill, we will be 
very glad to entertain your description of that amendment. If you 
have not, if you are just discussing in the abstract constitutional rights 
of citizens, including yourself, actually, Doctor, it has no place in this 
hearing because we can do nothing about it. 

Dr. Procror. In that case, as to going into the detailed suggestion 
as to an amendment to the bill, which in whole I am completely op- 
posed to because my interests are to bring this tideland question to 
a conclusion one way or another 

The Crarrman. That can only be done by passing some legislation. 

Dr. Proctor. Well, that is what I am contending. 

The CHarrman. You say you do not want this legislation passed. 
Have you any other suggestion ? 

Dr. Procror. Yes, I have, very definitely. That is, simply to re- 
store the 3-mile line. That is my suggestion and where I stood from 
the beginning. I assumed that the 3-mile line meant the boundary. I 
was not looking for something for nothing. I was simply trying to 
exercise my rights to develop something that would be of interest to 
the people and myself possibly a little bit at the same time. 

The CuarrmMan. If I understand you, your testimony to this com- 
mittee is that you desire to recommend such legislation as will give to 
the States complete authority over all of the submerged lands within 
the State boundaries. 

Dr. Procror. Within the 3-mile limit, as I understand it. 

The CratrMan. I understood you a little while ago to say that you 
had filed an application on the Continental Shelf beyond the 3-mile 
line. 

Dr. Procror. Yes; that is where it is. I am interested inside the 
3-mile line also. And it is my observation and conclusion that the 
resources within the 3-mile line might better be handled by the States 
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than by the Federal Government. I persistently contended that that 
should be the dividing line between the authority of the two depart- 
ments of government, the Federal Government and the State gov- 
ernment. 

The Cuarrman. That is very clear. Your position on that matter 
is very clear, sir. 

Dr. Procror. That helps a lot. 

The CuarrMan. Do you have any suggested amendment to this com- 
mittee on this resolution ? 

Dr. Procror. Not on this resolution. 

The Cuarrman. Now, then, do you have any other suggestion to 
make with respect to legislation ? 

Dr. Procror. Well, as I say, the legislation to settle this tidelands 
question, I understand there is another bill being introduced. I have 
not seen it. The only objection I found to the Walters bill was it was 
ambiguous with respect to the-—— 

The Cuamman. The Walters bill is not before us at this present 
time. 

Dr. Procror. No. But speaking of additional legislation to meet 
the proposition of settling this tidelands question, TI think that the 
line dividing the F ederal authority and State authority, of course, 
then, is the essential issue. And to determine where the inland waters 
are separated from the open sea is the essence of the issue. It is 3 
miles. For instance, if that distance is 3 miles from the shore, I think 
that should proper ly be the high-tide line, because that is the ordinary 
line that is used in giving deeds, the high-tide line. Otherwise, we 
will say in the low-tide line. The difference between high tide and low 
tide is quite an area. It would be without authority. 

But I want to make the point that bays or estuaries, or whatever 
you call it, would not be over the line dividing the inland water from 
the open sea, cannot be over 6 miles long; that is, 3 miles from each 
shore line. For instance, in the San Pedro Bay at Long Beach, as we 
have it there, it is a big curved open space or indent in the sea. My 
conception and my location of my claim as related by the mariner’s 
chart who takes the high-tide line as the base or starting point, in this 
case I said 3 nautical miles south on meridian 118°, 10 minutes. That 
is the starting point for locating the specified area to which I had a 
bill introduced. Of course, what I am directly interested in is the 
passage of that bill. If I had passage of that bill 

The CHarrman. Where is that bill, sir? 

Dr. Procror. Here is a copy of it in here. 

The CHarrman. Where was it introduced ? 

Dr. Procror. It was introduced in the House by Representative 
Bradley. 

The Cuarrman. When? 

Dr. Procror. In the Eightieth Congress. 

The Craman. It is not in this Congress ? 

Dr. Procror. No; it is not in this Congress now. 

The Cuarrman. Then you realize it is not befere us. 

Dr. Procror. Yes. 

The Cuarrman. Unless you want to suggest that it should be recom- 
mended by this committee. If you will hand it to me, we will have a 
copy of the bill for the committee files. 
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Dr. Procror. Page 23. Then that helps a lot. The point is, if I 
owned that area, w shatever area might be settled on, I could make y 
deal with oil companies and do something and begin producing oil, 

The Cuarman. No doubt you could, if you ow ned it. 

Dr. Procror. Well, if I had an opportunity, if you wanted to see it, 
I could show you how the mechanical approach for producing oil 
would be possible under the big areas in Texas and Louisiana. But 
then that would be another story ; 


The Cuatrman. That would be another story. Iam sure you realize 
that. 


Dr. Proqror. I surely appreciate your courtesy and generosity. 

The Cuarrman. Well, Doctor, we are very glad to have the material 
which you have filed with us, and it will be given consideration. 

Dr. Procror. Thank you very much. 

The Cnarmman. We are in receipt of a statement by Uel T. Me- 
Curry, which is presented to the committee by letter of his attorney, 
Mr. Luke R. Lamb. It will be made a part of the record at this point. 

(The statement referred to is as follows :) 


STATEMENT OF Ur T. McCurry, Los ANGELES, CALIF., AN APPLICANT 


My name is Uel T. McCurry. I reside at 131 South Grand Avenue, Los Angeles, 
Calif., and have lived in the State of California since 1923. Like many of the 
people living in California, and especially in the Los Angeles Basin, I became 
interested in oil prospecting and exploration in the basin soon after my arrival! in 
Los Angeles, and during the past 28 years I have raised funds to conduct explora- 
tion and drilling operations in various parts of California. 

During the years 1925 and 1926 a geologist by the name of Ralph Arnold inter- 
ested me in the possibility that there were oil deposits underlying the offshore 
lands in the marginal sea at Huntington Beach, Calif. At that time there were 
no offshore operations of any kind in that area. 

It developed that other persons had envisioned the possibility of oil deposits 
being located in the marginal sea off Huntington Beach, Calif., and one of the first 
to file a formal application for lease with the State of California for permission 
to conduct drilling operations in the marginal sea was a man by the name of 
Arthur Carr. This application for lease, together with various other applications, 
including those filed by myself and my associate, D. D. Corum, was denied by the 
surveyor general of the State of California. 

Carr and others instituted actions in the superior court, Orange County, Calif., 
to compel issuance of State leases to them. The court determined that a city 
ordinance of the city of Huntington Beach prohibited the drilling for oil within 
1 mile on either side of the city limits of Huntington Beach. The Pacific Ocean is 
one side of the city limits of Huntington Beach. 

It should be pointed out that numerous oil wells are drilled on city blocks 
within the city limits. On Carr’s appeal from the superior court decision to the 
district court of appeal, the decision was affirmed. 

I did not participate in the litigation conducted by Carr and his group, but D. D. 
Corum and I, along with Carr and his associates, were the first to apply for State 
leases in the marginal seas off Huntington Beach. 

I wish to bring to the committee's attention this fact. Lying between the on- 
shore oil field at Huntington Beach and the marginal sea is a strip of land o 
which is situated the right-of-way of the Pacific Electric Railway Co. This rig ht- 
of-way parallels the coast from about Seal Beach, Calif., to below and south of 
Huntington Beach. 


In 1927, or thereabouts, the Standard Oil Co. of California acquired drilling 
rights on the right-of-way from the Pacific Electric Railway Co. Standard 
drilled several wells on the right-of-way at Huntington Beach, which are said 
to have unintentionally drifted out under the marginal sea. 

It came to the notice of the State of California that wells drilled along the 
right-of-way, and also on city blocks a considerable distance inland, were slant- 
ing out under the marginal sea and withdrawing oil from the submerged lands 
under the sea. The State instituted proceedings to make the oil companies 
account for the oil withdrawn from the marginal sea. 
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Numerous suits were filed by Standard Oil Co. alleging that the oil wells located 
in the city blocks of Huntington Beach were trespassing underneath the right- 
of-way to secure oil from the marginal sea. Later on, in about 1928-29, appli- 
cations for State leases in the marginal seas were filed by Signal Oil & Gas Co., 
and Petrol Oil Co., and other individual operators. These lease applications 
were granted and leases issued by the State. 

At about this time the Standard Oil Co., or one of its subsidiary companies, 
purchased the unsold town site of the city of Huntington Beach. This purchase, 
tozether with the lease on the Pacific Electric right-of-way, about sewed up 
control of onshore locations from which to whipstock wells out under the mar- 
ginal sea. At about this same time the California Legislature passed an act 
requiring all bidders for leases in these offshore lands to have an onshore loca- 
tion from which to whipstock the wells out under the marginal sea. 

In about 1982 I again became interested in the question of who owned and 
controlled these submerged lands underlying the marginal sea. I spent several 
vears of individual study and research in connection with this question and finally 
concluded to my own satisfaction that all right, title, and interest in such lands 
was vested in the Federal Government. 

On July 27, 1936, I wrote a letter to President Roosevelt, a copy of which is 
attached to this statement. In this letter I brought to the attention of the 
President the proposition that the United States was the true owner of the 
submerged lands underlying the marginal sea off Huntington Beach. 

After waiting 3 weeks without receiving a reply, on August 17, 1936, at my 
insistence, my wife and three associates filed application for leases in the sub- 
merged lands off Huntington Beach with the General Land Office of the Interior 
Department, located at Los Angeles, and paid the necessary filing fees. 

Several days thereafter I received a letter from then Secretary of Interior 
Harold L. Ickes, dated August 17, 1936, in which he expressed his opinion to 
the effect that the submerged lands belonged to the State of California and did 
not come within the jurisdiction of the Department of the Interior. A copy of 
Secretary Icke’s letter of that date is attached hereto. 

In about October 1986 the Department of the Interior issued formal and 
final rejections to the lease applications filed by my wife and my three friends. 
Upon receiving notice that the United States disclaimed any ownership and 
right to the submerged lands I got in touch with the officials of the Depart- 
ment of the Interior by letter and by telephone and arranged to come to Wash- 
ington in the spring of 1937 with my attorney, Ben L. Blue, now deceased, to 
seek a more complete hearing with respect to the application for Federal leases. 

We spent the months of April and May 19387 confering almost daily with 
Nathan Margold, the then Solicitor of the Department of the Interior, now de- 
ceased, and Harry Edelstein, then and now Assistant Solicitor. During these con- 
ferences we were able to demonstrate to the officials of the Department of the In- 
terior that the principle of Federal ownership had strong legal basis. 

Secretary Ickes, having maintained a fair and reasonable stand on the ques- 
tion of Federal ownership, was likewise open to argument and, after several! 
meetings with Solicitor Margold on the matter, the Secretary became convinced 
that the cause of Federal ownership of the marginal sea areas should be vigor- 
ously prosecuted. 

That decision was made in the early summer of 1937. It is my understand- 
ing that Secretary Ickes recommended to the Attorney General and to the 
President that a suit be instituted in behalf of the United States to settle the 
question of ownership of the submerged lands in the marginal sea. 

Although Secretary Ickes, having been convinced that there was a strong 
interest of the United States in these lands, became a vigorous champion of the 
cause of Federal ownership and continued to press for the institution of im- 
mediate suit, it took from 1937 to 1946, approximately 10 years, before such a 
Suit was filed by the United States asserting Federal ownership. 

May I bring to your attention that during the 10 years in which this matter 
lay before the Attorney General, many millions of barrels of oil were extracted 
from the submerged lands. 

About 90 days before the Supreme Court decision in United States v. Cali- 
fornia was handed down, I made a trip to Washington to explore the attitude 
of Federal officials with respect to the position of the applicants for Federal 
leases in the event the Federal Government won its case. 

| became very much disturbed at the information I obtained, which was to 
the effect that it was quite likely that the State of California would win this 
case, but in the event the Federal Government did win it, the original Federal 
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applicants would be disqualified in one manner or another so that in no event 
were they to receive Federal leases. 

I returned to Los Angeles and on March 4, 1947, I wrote a letter to President 
Truman in which I expressed my concern and apprehension at the information 
which I had unearthed in Washington. A copy of this letter is attached hereto 
and also a copy of the reply that I received from Oscar L. Chapman, Acting 
Secretary of Interior, dated April 3, 1947. 

Upon receipt of the letter from Mr. Chapman, it became clear that some 
further efforts were necessary if any of the original applicants for Federal] 
leases were to be accorded fair or equitable treatment. 

On June 23, 1947, the Supreme Court handed down its decision resolving the 
question of ownership insofar as the State of California was concerned and 
determined, first, that the lands underlying the marginal sea did not belong 
to the State of California and, second, that the United States had paramount 
rights in, and full control, dominion, and power over the submerged lands of 
the Continental Shelf. 

Upon reading the decision of the Supreme Court I became convinced that, 
with the question of Federal ownership having been finally decided, the rights 
of the original applicants for Federal leases would be recognized and leases 
would be granted to them. 

On October 6, 1947, Secretary of Interior Krug ruled that, although the 
Federal Government had paramount rights in and to the submerged lands, the 
Department of Interior had no authority to lease such lands to the original 
applicants because the provisions of the Mineral Leasing Act of 1920, as amended, 
did not apply to the submerged lands in the marginal sea. Accordingly, all 
applications for Federal leases covering such submerged lands filed during the 
years 1934, 1935, and 1936 were thereby finally rejected by the Secretary. 

There have been specific bills introduced in each Congress of the past several 
years to quitclaim to the States these tremendously valuabie offshore lands. 
In my opinion these quitclaim bills are extreme legislation, particularly at 
this time of national emergency with a Federal budget that requires sacrifice 
by every American. It seems to me that the United States would be acting 
with more concern for the welfare of the country as a whole if the millions of 
dollars of royalties for oil produced from the marginal seas were made available 
to the Federal Government to defray at least some portion of the national 
budget. 

Senate Joint Resolution 20 is slightly different from the so-called quitclaim 
legislation in that at least it does provide for some royalties to come to the 
United States. However, the resolution indicates that it is based on consid- 
erations of equity and the introductory clauses in the resolution make consid- 
erable point of the equities which exist in favor of the State leaseholders, an 
equity or equities which have been handsomely and generously compensated 
for by the hundreds of millions of barrels of oil which State lessees have 
extracted from Federal property in the marginal seas. 

Senate Joint Resolution 20, while it purports to take nothing away from 
applicants for Federal leases, recognizes nothing more than the right of Federal 
applicants to litigate in the courts of the United States, after having already 
expended more than 15 years before the administrative Departments of Justice 
and Interior. 

Within the past few days Senator Murray has introduced amendments to 
Senate Joint Resolution 20 which is the first affirmative action taken to in some 
way compensate the equities of the early advocates of Federal ownership and 
original applicants for Federal leases. 

Although these proposed amendments will greatly reduce the area embraced 
with the original applications, it affords some relief to those entitled thereto 
with injury to no one. 

I sincerely urge the adoption of these amendments by the Interior and Insular 
Affairs Committee. 


ExHrsirT 1 
JULY 27, 1956. 
FRANKLIN D. ROOSEVELT, 
President of the United States of America, 
Washington, D. C. 

My Dear Mr. PRESIDENT: In the tidelands just offshore of southern California 
are no less than seven major oil fields with a very great possibility that further 
survey work will show at least four more, all belonging to the United States. 
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These oil structures, three of which are now producing, two from piers built 
out into the ocean, and the other from 74 wells admittedly “whipstocked” or 
drilled on a slant of as much as 45 degrees from shore. These fields are esti- 
mated by competent geologists to contain upwards of 2 billion barrels of oil. 
No royalties have accrued to the United States from any of this tideland produc- 
tion which has been about 40 billion barrels to date. Enclosed are aerial photo- 
graphs and a map for reference. Aerial photographs supplemented by geological 
surveys are the usual means of locating these structures, although in some cases 
discoveries have been made on shore, and the structure followed out into the 
water. The map shows the Huntington Beach field which is estimated to 
contain offshore, from 3 to 500 million barrels, about 30 million of which has 
already been produced. This is now probably the largest oilfield in the State, 
although another of approximately the same size, as yet untouched, but for a 
few wells on shore, is just offshore near the mesa at Santa Barbara. The seven 
known tideland fields lay very close to shore, the southernmost off Huntington 
Beach, and the northernmost off the southern end of San Simeon Ranch, owned 
by W. R. Hearst, who is now having it surveyed, I am informed by one of his 
employees. The writer has spent several months investigating the ownership 
of these tidelands and submits herewith the various legal proofs which have 
convinced me of United States ownership of these tidelands, as well as their 
very valuable mineral rights. 

1. Right of the crown to minerals in all public lands. 

2. Treaty of Guadalupe Hidalgo ceding California to United States. 

8. Article 4, section 3, second paragraph, United States Constitution: “The 
Congress shall have the power to dispose of land and make all needful rules 
and regulations respecting the territory or other property belonging to the United 
States and nothing in this Constitution shall be construed as to prejudice any 
claims of the United States or of any particular State.” 

Chief Justice Hughes quoted a part of this section in upholding the right of 
the Government to dispose of electric energy generated at the Wilson Dam. 

4. Act of Congress admitting California to the Union September 9, 1850, see- 
tion 3: “That said State of California is admitted into the Union upon the 
express Condition that the people of said State through their legislature or other- 
wise shall never interfere with the primary disposal of the public lands within 
its limits, and shall pass no law, or do no act whereby the title of the United 
States to and right to dispose of the same shall be impaired or questioned.” 

5. People v. California Fish Co. ((1913) 166, Calif. 576, 158, Pace. 79): “The 
tideland laws in the political code do not authorize a sale of land below low tide 
in any case, So far as patents from the State embrace such lands, they become 
no title whatever, the officers who executed them being without power under 
such statutes to sell or convey lands of this character.” 

6. Act of California Legislature approved March 9, 1897. 

7. All congressional acts conveying title to the United States lands to the 
State of California were enacted on the following dates and contain no descrip- 
tion of the tidelands in question. (This is confirmed by information received 
from the surveyor general’s office of California.) March 3, 1853, to July 2, 1862, 
to July 23, 1866, to June 30, 1880, to January 25,1927. The following act clearly 


shows United States title to minerals in tidelands: 


[Ch. 106—April 5, 1926—S. 2519, Public, No. 92] 


AN ACT To enable the Board of Supervisors of Santa Barbara County to maintain a free 
public Bathing Beach on Certain Public Lands 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the Secretary of the Interior is author- 
ized in his discretion upon application by the Board of Supervisors of Santa 
Barbara County, State of California, to issue to such Board a free permit author- 
izing the use, improvement, and maintenance of all that portion of Northeast 
quarter, Northeast quarter, Northwest quarter, Northeast quarter, Southeast 
quarter, Northwest quarter, Southwest quarter, Northeast quarter, Southeast 
quarter, Northeast quarter, Section 20; and Southwest quarter, Northwest quar 
ter, Section 21, TW 4 N. R. 28, San Bernardino Mer. lying south of the Main 
Slough as its North Boundary and the Beach Line of the Santa Barbara Channel 
as its South Boundary, such area being approximately twenty-four acres, for a 
Public Bathing Beach, under conditions which will allow the fullest use of the 
land for recreational purposes, such permit shall remain in full force and effect 
as long as the County complies with the conditions therein and maintains such 
land as a free public Bathing Beach. 
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Such land shall not be subject to the Mining Laws of the U. S. in the absence 
of an express order of the Secretary of the Interior restoring the land to such 
laws with such restrictions and limitations as the said Secretary of the Interior 
may prescribe. 

Approved April 5, 1926. 

Trusting that this information shall be of interest, I have the honor to remain, 

Yours respectfully, 

U. T. McCurry, Los Angeles, Calif. 


ExHIsitT 2 





Tue SECRETARY OF THE INTERIOR, 
Washington, August 17, 1936. 
Mr. U. T. McCurry, 
Los Angeles, Calif. 

My Dear Mr. McCurry: Your letter of July 27, with attachments, to the Presi 
dent of the United States concerning deposits of oil in the tidelands of California 
has been referred to me for reply. 

You take the position that these tidelands belong to the United States so that 
the mineral deposits therein also belong to the United States. 

This Department has in many cases held that title to tidelands in California is 
in the State and that title to such lands and the mineral deposits therein is not 
in the United States. 

The uniform holding of the Supreme Court of the United States is that tidelands 
in the State of California are the property of the State. In the case of Weber vy. 
Harbor Commissioners (18 Wall. 57) the Supreme Court held: 

“By that law (common law) the title to the shore of the sea, and of the arms 
of the sea, and in the soils under tidewater is, in England, in the King, and, in 
this country, in the State. 

* * * * * ez * 

“Although the title to the soil under the tidewaters of the bay was acquired 
by the United States by cession from Mexico, equally with the title to the upland, 
they held it only in trust for the future State. Upon the admission of California 
into the Union upon equal footing with the original States, absolute property in, 
and dominion and sovereignty over, all soils under the tidewaters within her 
limits passed to the State, with the consequent right to dispose of the title to 
any part of said soils in such manner as she might deem proper, subject only to 
the paramount right of navigation over the waters, so far as such navigation 
might be required by the necessities of commerce with foreign nations or among 
the several States, the regulation of which was vested in the General Govern 
ment.” 

For your information I attach a copy of a decision dated October 4, 1934, by 
this Department in the case of Joseph Cunningham, where the same issue was 
considered. See also 296 U. 8S. 10. 

Sincerely yours, 
Harorp L. Ickes, 
Secretary of the Interior. 


Exuisit 3 


Los ANGELES, CA.LIF., March 29, 1947. 
Hon. Harry S. TRUMAN, 


President of the United States, 
The White House, Washington, D. C. 

My Dear Mr. PresIDENT: The writer recently returned from Washington where 
Several weeks was spent in looking into the manner that the Federal Government 
intended to lease the submerged lands offshore California containing oil in the 
event the Supreme Court decided these lands to be Federal property. 

There has certainly been a well-organized sales movement by the oil com- 
panies now operating these properties that either the Oil and Gas Act should 
be amended or that other legislation should be passed to enable the leasing of 
these lands legally by the Federal Government. My attorney and I talked with 
Mr. Chapman, Acting Secretary in Mr. Krug’s absence, who agreed with us that in 
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the event his legal staff recommended amending the Oil and Gas Act and it got 
on the Hill that the act would be torn to pieces and that the Government would 
end up with nothing. I would like to call your attention to the antimonopoly 
Cause in the present act which the companies would like to eliminate. Due to the 
Standard of California taking over so many former independent companies such 
as Signal and Petrol, who by themselves were violating the antimonopoly clause, 
to saying nothing of what the Standard previously was doing with too many 
l'ederal leases, this clause is a great thorn in their side. 

This clause was put in the act by Senator O’Mahoney to protect the little fellow 
and the small independent operator. Now the tideland leases are at present be- 
ing operated by the Standard and their subsidiaries and under the present set-up 
they feel they must amend this act or pass a new one in order to shut out bona 
fide claimants who have largely been responsible by constant work during the last 
11 years in getting this matter into the courts for settlement of ownership. 

Iam enclosing photostats of a letter to me from Mr. Ickes in 1936. Also enclosed 
is a letter to Judge Nathan Margold, who was formerly Solicitor of the Interior 
Department, showing that I had something to do with the change of opinion in 
the Interior Department regarding Federal ownership of these lands. 

I am also enclosing legal opinion of Margold’s written November 22, 1940, 
showing the Oil and Gas Act as now in force covers all lands owned by the 
United States however acquired. In other words the present act needs no 
amending, the lobbying to do this is an excuse to tear it to pieces so the large 
companies can control everything. This legal opinion of Margold’s has been 
favorably passed on by some of the best legal minds in this country. Among these 
are Warwick Downing, of Denver; Avery M. Blount, of this city: and Norman 
Littell, former Assistant Attorney General in charge of public lands. 

From a political standpoint you are doubtless aware, Mr. President, that the 
Standard and their satellites have done everything to cut your throat since you 
vetoed the measure giving the States these lands. My Arkansas State Society of 
Southern California, representing more than 50,000 Democrats in southern Cali- 
fornia, sent you a wire urging this veto which you so courageously made, 

From a standpoint of California public opinion the Standard have been repeat- 
edly rebuffed at the polls here to pass such legislation as the Sharkey bill and 
others which would give them a monopoly on State lands. This last effort is to 
do the same thing with Federal lands. 

For your information the almost 400 wells producing offshore here have paid 
out many times as trespassers on Federal property, some with records of more 
than 2,000,000 barrels. The oil companies would all be way out in front in the 
black if these oil claims offshore were given to the proper claimants with prior 
filing rights and again give the little man a chance. 

However, if this precedent of doing this tinges of violating squatters’ rights, 
or of whatever type of robbery they now are complaining, may I suggest that the 
discretionary powers granted the Secretary of Interior under the present existing 
act should at least give these bona fide applicants a minimum overriding royalty 
of 12% percent on all future production and let the present operators continue to 
operate these leases, 

The present Federal royalty of 124 percent plus this overriding royalty would 
only mean a total of 25 percent royalty to the producers. I can supply you with 
a copy of a lease between the Long Beach Development Co, and the city of Long 
Beach here, concerning leases principally drilled under water at Long Beach 
where the producers pay the city of Long Beach 50 percent royalty. 

The Long Beach Development Co. consists of Standard, Petrol, Signal, all 
Standard companies, and Hancock & McCrade, supposedly independent but doubt- 
ful. In other words, Mr. President, the little fellow should be protected in this 
matter at a total cost of only 50 percent of what they are now paying the city 
of Long Beach for similar oil. This can be done, I am informed by competent 
attorneys, without even changing the present act. 

Mr. Chapman, Acting Secretary, assured my attorney and I that if the present 
act was not changed the proper claimants would receive their just reward for 
prior filings. I was somewhat disturbed by the enclosed clipping of statement 
made by Secretary Krug while recently here to the contrary. Knowing the 
Standard crowd are past masters at entertaining and putting words in reporters’ 
notes, I am still reluctant to believe the papers here. I am enclosing a copy of 
this to Mr. Hannegan’s office and also to the Justice Department, whom I feel 
certain will confirm my statement regarding the violation of the antimonopoly 
clause in the Oil and Gas Act. 

Sincerely, 
Ure. T. McCurry. 
80859—51 14 
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EXxuHIsit 4 


THE SECRETARY OF THE INTERIOR, 
Washington, D. C., April 3, 1947. 
Mr. User T. McCurry, 
Los Angeles, Calif. 

My Dear Mr. McCurry: The White House has referred to us for reply your 
letter of March 19 addressed to the President. 

Your letter is addressed to the manner in which the Federal Government 
intends to lease the submerged lands off the coast of California in the event the 
United States Supreme Court decided the pending case against California 
favor of the United States. 

The policy of the administration on the general subject of the kind of legisla- 
tion it will support in the event the Federal Government is successful has bee: 
discussed by Attorney General Clark in his argument in the Supreme Court on 
March 13, and by former Secreteyry Ickes when he appeared before the Senate 
Judiciary Committee on February 5, 1946, in its hearings on Senate Joint Reso 
lution 48 and House Joint Resolution 225. 

The relevant portion of the Attorney General’s argument in the Supreme 
Court is as follows: 

“The President has authorized me to say that the administration approaches 
this controversy with every desire to do substantial equity to California and 
to the private interests involved. In the event that the decision of this Court 
favorable to the Government of the United States, it will be necessary to have 
congressional action to determine the use to which these oil reserves shall be 
devoted—whether to a reserve for our Navy, coupled with a present develop- 
ment looking to a determination of the limits of the pools of oil available, or to 
immediate exploitation. The President advised me he will recommend to the 
Congress that legislation be enacted designed to relieve California and those who 
have operated under State authority, from the necessity of accounting to the 
United States for revenues derived in the past from exploitation of any of the 
lands here involved. Such legislation, in the view of the President, should also 
establish equitable standards for the recognition of investments made by private 
interests and should offer a basis for the continued operation of private esta! 
lishments wherever consistent with the national interest, and on terms which 
would be fair and just under all circumstances. There is no desire on the part 
of the President or of any official of the executive branch to destroy or confiscate 
any honest and bona fide investment, or to deprive the State or its subdivisions of 
any reasonable expectation of future return from the areas that have be: 
developed. Iam confident that a program of this kind presented by the President 
would not lack support in the Congress.” 

The statement of Secretary Ickes before the Senate Judiciary Committee on 
the subject was as follows: 

“T should like to sketch for the benefit of the committee the sort of program 
which I believe should be enacted by the Congress in the event that the Supreme 
Court should decide that the United States, and not California, owns the sub- 
merged coastal lands in question. 

“There will, in the first place, be appropriate occasion for relief legislation. 
In contrast with my friends from California, I do not pretend that the issue of 
ownership has ever been clear. Nor do I believe that anyone should be penalized 
for good-faith reliance upon the State’s claim of ownership. This involves at 
least two general principles. 

“1. The States concerned and those who have operated under State law should 
be relieved from any liability for damage in trespass for any past development 
of the submerged land. Specifically, neither should be required to account for 
oil or gas extracted before the date of the decision by the Supreme Court. Leases 
and contracts for operations on submerged lands outstanding when the present 
suit was filed in the Supreme Court should be continued in force and effect by 
the Federal Government, at least as to royalty rate and time limit. 

“2. Structures, such as docks or piers, which may have been erected on the 
submerged lands and the surface ownership of filled-in areas should not be 
disturbed if they were erected or filled in accordance with the Federal or State 
law. 

“The Congress should enact a Federal policy for the conservation of the 
submerged oil if the Supreme Court should determine that it is federally owned. 
My views on this policy embrace five points: 
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“J. These lands should be held as a Federal oil reserve. Their administration 
should be coordinated with that of other Federal oil reserves. 

“2 The lands should be explored geologically and geophysically by the 
Department of the Interior to determine the location and extent of possible 
oil- and gas-producing structures. Methods and plans should be provided for 
the development of such structures against the event of emergency needs. 

“8 Authority should be given the Secretary of the Interior to permit him to 
exchange or acquire lands, and to lease and permit development when drainage 
of oil and gas from the submerged lands occurs or is threatened by onshore 
operations on adjoining lands. 

“4. When such lands are leased, because of the drainage which would other- 
wise occur, operations on the submerged lands should be coordinated with the 
onshore operations, so as to avoid competitive development and consequent 
wasteful practices. Such coordination should be accomplished readily where 
the adjoining States have adopted or would adopt and enforce adequate legis- 
lation for the regulation of production; otherwise unit agreements with the 
adjacent operators should be negotiated. 

“5. The interests of navigation should be protected in connection with any 
leasing of submerged lands. This would involve coordinated action by the 
War and Interior Departments. In view of*the importance of recreation in 
some of the areas, interference with seashore recreational facilities should 
be avoided. 

“Implicit in these recommendations is the thought that the Mineral Leasing 
Act of 1920 is not applicable to submerged lands. A reading of the act will 
reveal that in many particulars its provisions would not fit the problems pre- 
sented in the administration of submerged lands. For example, there is the 
matter of acreage limitation. Another problem relates to royalties and the 
distribution, if any, of receipts from these lands. More importantly, the problem 
of the submerged coastal lands was not considered when the act was passed, 
and Congress is entitled to and should fix its policy with specific reference to 
these lands. These, however, are matters more properly to be presented at 
another time and to a different committee.” 

Among other things, you enclosed a copy of an opinion of former Solicitor 
Margold, of this Department, dated November 22, 1940, holding that the Mineral 
Leasing Act authorized oil and gas leasing of lands acquired by the United 
States for specific purposes. Solicitor Margold’s opinion was, however, in effect, 
overruled by the then Attorney General Jackson in his opinion of January 3, 
1941 (40 Op. Atty. Gen. No. 41). 

The points you make will be carefully considered in connection with any legis- 
lation on leasing which the Government may sponsor in the event it is suecessful 
in the Supreme Court litigation. 

Sincerely yours, 
Oscar L. CHAPMAN, 
Under Secretary of the Interior. 

The Cuarrman. The Chair will now file for the record a statement 
by Mr. James G. Patton, president of the National Farmers Union, 
dealing with this legislation. 


STATEMENT OF JAMES G. PATTON, PRESIDENT, NATIONAL 
FARMERS UNION, WASHINGTON, D. C. 


Mr. Parron. As president of the National Farmers Union, 1 wish 
to present the position of my organization in regard to Senate Joint 
Resolution 20, which pertains to disposal of tidelands oil. The Farm- 
ers Union has testified in regard to ownership of tidelands oil and 
mineral resources before the committee on several different occasions. 

The position of our organization since the inception of the con- 
troversy has been that ownership of tidelands resources properly 
resides in the Federal Government. Since the United States Supreme 
Court in two different decisions has affirmed that the Federal Govern- 
ment has a paramount interest in tidelands resources, it seems unneces- 
sary to me at this time to present the arguments in favor of Federal 
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ownership. It will suffice to say that the California, Louisiana, and 
Texas decisions in regard to tidelands areas seem to sustain the views 
of our organization. 

In regard to Senate Joint Resolution 20, I would like to say that 
the objectives of this legislation are in accordance with the views of 
my organization. We feel that any legislation which would expedite 
Federal stewardship of natural resources over which the Federal Goy- 
ernment has jurisdiction is worthy of our endorsement. 

However, we do not give this endorsement without some serious 
qualifications. We do not endorse the part of the resolution which 
would make permanent and put congressional approval on all State 
leases negotiated before June 5, 1950. We feel that in the event of a 
conflict between the existing leases and their legality that this particu- 
lar section might cause considerable confusion. It is our understand- 
ing that there are a number of pending lease applications, the legality 
of which has not been determined by the courts. 

These applications were filed under authority of the 1920 Leasing 
Act, and while the Attorney General and the Solicitor of the Depart- 
ment of the Interior, we understand, have ruled that the United States 
could not lease oil in the tidelands areas, the matter must finally be 
determined by the courts. 

It would seem that some consideration should be given to those ap 
plicants, who, in good faith, filed under the Leasing Act of 1920. 
Certainly these applicants should receive as much consideration as 
those who negotiated leases with State governments, since the Su 
preme Court has decided that control of tidelands resources resides 
in the Federal Government and not in the States. 

We also object to the provision which authorizes the Secretary of 
the Interior, with the approval of the Attorney General, to certify 
that the United States does not claim any proprietary interest in cer- 
tain lands. We do not feel that any action conveying lands to the 
States would be legal if later found by the courts to be in areas where 
the United States has a paramount interest. This provision, togethe: 
with the following one, seems to us rather dangerous. I am refer- 
ring to section 3, which gives the Secretary of the Interior the right 
to determine whether or not lands are under navigable inland waters 
in the event of controversy between the United States and a State. 

It is our understanding that the United States Supreme Court has 
assumed jurisdiction in the matter of determination of the boundary 
between navigable inland waters and tideland areas. In the event 
of a conflict between these two determinations, a great deal of con 
fusion might result. We presume that determination of boundaries 
of so-called tidelands waters would, in the final analysis, be left up to 
the courts. 


The CuarrMan. Judge Perez. 








STATEMENT OF LEANDER H. PEREZ, DISTRICT ATTORNEY OF THE 
STATE OF LOUISIANA, TWENTY-FIFTH DISTRICT, NEW ORLEANS, 
LA. 


Mr. Prrez. Mr. Chairman, and gentlemen of the committee: |] 
will be as brief as possible. At the outset I want to say that we 
in Louisiana are most anxious for prompt legislation on the subject 
of tidelands, whether you refer to it as interim or permanent legis- 
lation. I hope my appearance before you will add something to the 
discussions on the subject. 
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The CHarrMan. Judge, you appeared before us last year and mace 
a very clear statement. But for the purposes of this record, would 
you identify yourself once more? 

* Mr, Perez. I am Leander H. Perez, district attorney of the State 
of Louisiana, twenty-fifth district. 1am special counsel for the State 
of Louisiana in the tidelands matter. I have been engaged in this 
work since 1946, and first appeared before the Senate Judiciary Com- 
mittee in 1946, Senator McCarran being chairman then. 

I believe in order to approach and to understand properly the 
subject of tidelands and the bill before the committee, first we should 
consider the effect of the decision of the Supreme Court in the Cali- 
fornia, Louisiana, and Texas cases; and the settled jurisprudence of 
the land and of the Supreme Court of the United States for 122 years 
prior to the decision in the California case. 

The subject of the proprietorship of the submerged lands within the 
navigable waters of each and every State of the Union, whether coastal 
or interior, is as deep-rooted and as important to our constitutional 
form of government, to the maintenance of the Constitution, and of 
the Union and of the sovereignty of the States, as the Constitution 
itself. 

I say to you gentlemen that the present Supreme Court in effect 
did not adjudicate upon the issue of title, either in the California or 
the Louisiana or the Texas cases. And I say that to the committee 
because an adjudication necessarily is a decision by a court on matters 
at issue before the court. 

And in the California case, and especially in the Louisiana and 
Texas cases, the Supreme Court flatly said that title in the conven- 
tional sense is not an issue in the case. Louisiana and Texas asked 
for a trial on the merits of the question of the issue of title. 

Louisiana, resorting to its constitutional right under article VII of 
the Constitution, asked for a jury trial on the ground that the State 
of Louisiana had made an issue of title by denying the claim of title 
by the United States in its bill of complaint, had set up title in itself, 
had given the source of its title, and had abundant evidence to sup- 
port its title upon a trial, and was entitled to a trial on the merits of 
the question of title. 

The Supreme Court peremptorily refused a trial by jury without 
assigning any reasons. In its reasons for judgment finally, without 
a trial on the merits, without hearing any evidence, without having 
any evidence before it on the issue of title, and after flatly saying that 
title was not an issue in the case, the Court said in its opinion in the 
Louisiana case the reason why it refused Louisiana a trial by jury was 
that the question before the Court was one of equity for the granting 
of an injunction or an accounting. 

Of course it recognized, as the law is from time out of mind, that 
a trial of the question of title is, under common law and our law, a 
question involving facts of ownership and is triable by jury. The 
Court avoided that question, however, by saying it was not an issue 
in the case. 

I can point you decisions of the Supreme Court, which I say are 
as fundamental as our Constitution, and are still the law of the land 
because they have not been overruled. 

The Cuarrman. Judge, may I ask you at that point to make your 
comment upon the following language from the decree which was 
entered by the Supreme Court. 
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Mr. Perez. In which case, sir? 
The CuarrmMan. In the case of United States v. Louisiana. I am 
reading from page 899, volume 340, United States: 


The State of Louisiana has no title thereto or proper interest therein— 


referring to the claim of the State of Louisiana for the title to the 
land, minerals, and other things— 

underlying the Gulf of Mexico, lying seaward of the ordinary low water mark 
off the coast of Louisiana * * * and extending seaward 27 miles. 

Mr. Perez. That is very true, sir. But my statement still stands 
that an adjudication by a court can only be upon issues heard, tried, 
and considered by the court. That edict was included in the decree 
of the Court, after the Court in its opinion said: 

As we pointed out in United States v. California, the issue in this class of 
litigation does not turn on title or ownership in the conventional sense. 

And in California, the Court said: 

Neither— 
meaning the United States or California— 
has suggested any necessity for the introduction of evidence and we preceive 
no such necessity at this stage of the case. 

And that was its final decision in the case. 

But pointedly the Court said in the Louisiana case that the issue 
of title in the conventional sense was not before the Court. The Court 
might have included in its decree anything else that was not at issue 
before the Court, but I submit that that would not be an adjudica- 
tion of any litigious question, since it was not litigated before the 
Court, it was dismissed by the Court as not being an issue before the 
Court. 

But I do want to point out to the committee, in order eer 
the proper and necessary information so that you may consider what 
the law on the question is, what the settled jurisprudence on the ques 
tion of title is. 

We must go back to the original decisions of the Supreme Court of 
the United States on this subject. First, there was the decision in 
the case of Harcourt v. Gaillard, 12 Wheat. 523, decided in 1827. The 
Court then was presided over by Chief Justice John Marshall. The 
Chief Justice had taken part in the great debates over the adoption 
of the United States Constitution. 

Naturally, the judges of the Court in 1827, fresh from the discus- 
sions about the ec of the Constitution were most familiar with 
the implication of the Constitution. Asa matter of fact, Chief Justice 
Marshall has been referred to by historical writers as the Justice who 
gave the United States Constitution its soul by the interpretations 
placed upon the Constitution by his Court. 

Senator Anperson. Mr. Chairman, I wonder if it would be possible 
for Judge Perez to help us out by indicating how he intends to tie 
this into Senate Joint Resolution 20? Personally I realize that the 
chairman and other members here who are lawyers will be greatly 
entertained, and I am sure enlightened by this. But to a layman, 
I do not know whether sitting here, we are going to be able to over- 
rule the Supreme Court or sustain it. I do not see any possibility 
of tying this into our resolution. We are confronted with a decision 
of the Supreme Court. 
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You are going to argue with us whether the Supreme Court was 
right or wrong. I am not able to decide that question; not being a 
lawyer, probably it would be easier for me than a lawyer to decide it. 

What I am trying to say, Mr. Chairman, is I have heard sometimes 
in a court a judge instruct a lawyer, before he decided whether a cer- 
tain question was admissible, to indicate how he intended to tie it up. 
I am just wondering if he would indicate how he intends to tie this up 
so we will know why what Justice Marshall did for the soul of the 
Constitution is important to Senate Joint Resolution 20. 

Mr. Perez. If you would like me to strike that statement from the 
record, I would be glad to. 

Senator Anperson. I do not mean it that way. 

The Cuarrman. Judge, may I merely say this: Of course, you 
realize that all of the members of the committee are working under 
tremendous pressure. There are demands from every side for action 
by the committee. There are scores of bills to which we must give 
attention. 

The argument of the Supreme Court, the whole of the argu- 
ment on all of the briefs and your argument are available to us. 
If you contend, as I know you do, that the Congress should pass a 
law to surrender whatever title or right or interest may be claimed 
on behalf of the United States by any of its officials to the submerged 
lands within the boundaries of the respective coastal States, that 
would be perfectly relevant to the bill which was introduced yester- 
day by Senator Holland on behalf of himself and some 33 associates. 

Tt does not deal specifically with the terms of this bill, except to 
the degree that it is an assertion of a lack of basic authority to pro- 
vide by law for the administration of any part of this area by an 
agency of the Federal Government. Is that not correct, sir? 

Senator Lone. Mr. Chairman, if I might interrupt here, it does 
seem to me that if we are to act on any legislation involving the tide- 
lands, certainly a proper report of our hearings should include a state- 
ment of both the Federal Government’s position, and the position of the 
coastal States. Otherwise, it seems to me that anyone on the floor 
attempting to look at our hearings and judge the merits of our resolu- 
tion, if he were an attorney, as two-thirds of the United States Sen- 
ators are, would find that the hearings were lacking in much of the 
information that he would like to have. He would probably like 
to know the theory upon which the States feel that they are entitled 
to claim their coastal belt, as well as the theory upon which the Fed- 
eral Government feels that the Federal Government has it; and also 
the theory of those claims of persons who have filed for leases over- 
lapping State leases. 

The Cuarrman. The Senator is quite right. 

Senator Lone. And the record would be incomplete if it did not 
contain a statement indicating each side of the case. 

The Cuarrman. We want that. 

Senator Anperson. I am not trying to keep that out. I am only 
trying to say if you will show me how it ties in as you go along, it will 
be a little easier for me to follow perhaps. 

Mr. Perez. I am sure I will do it in much less time if I am allowed 
to proceed the way Ishould. The point in the Harcourt-Gaillard case 
was that the original States did acquire title to the tidelands, and 
by tidelands is not meant simply that little narrow belt between 
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the high and the low tide along the shore. But it is so fundamental, 
and without a proper understanding of it we get nowhere. The 
United States was interested in that case as were the States of South 
Carolina and Georgia, two original States. As to whether the Unite: 
States had acquired the territory in question by conquest from Spai: 
or Florida; or whether the original States had acquired title to the 
area under the grants from the Crown, by the Declaration of Inde- 
pendence and the Treaty of Independence with the British Crown 
in 1783, the court held that South Carolina and Georgia had 
acquired their original title by grants from the Crown; that the limit 
of their claims, their territorial jurisdiction, was asserted by both 
States the same as the other 11 States in the Declaration of Indepenid- 
ence; and the right to the propriety and territorial jurisdiction, was 
established by the most solemn of all international acts, the treaty of 
peace with the British Crown in 1783. 

Now then, the Solicitor General, your first witness, made the stat 
ment that the Supreme Court of the United States had never he! id 
that any of the original States had ever acquired title to the soils under 
their navigable waters or to the tidelands or to their submerged lands. 
That was the first decision on the subject and there are numerous 
others. 

In the California case the Court made the statement in passing 
that “neither the English charters granted to this Nation’s settlers, 
nor the treaty of peace with England, nor any other document to 
which we have been referred, showed a purpose to set apart a 3-mile 
ocean belt for colonial estate ownership.’ 

That simply restated the contention by the Solicitor General and 
the Department of Justice as to a 3- mile ocean belt. There was no 
grant in the English charters to the Nation’s settlers, but, in fact, the 
grants were to the Colonies—not to the Nation’s settlers. The treaty 
of peace with England, after the successful revolution of the Colonies, 
recognized the right of the 13 Original States to all right of goy- 
ernment and to proprietorship and territorial jurisdiction formerly 
held by the Crown. 

I have here excerpts from those grants from the Crown. Of 
course we understand that a statement made by the Court which is 
considered as obiter dictum, or off the record, because it is not an issue 
before the Court, without facts or evidence submitted, is not of 
binding force, nor does such statement change the historical facts. 

Let me cite you from some of those English < charters to pe Colonies. 
For instane e, the charter to North Carolina on March 25, 1584, con- 
veyed by the British Crown to North Carolina all the ‘eal of such 
lands, with the rights, royalties, franchises, and jurisdiction, as well 
marine as other, or the seas thereunto adjoining. 

The charter of Massachusetts Bay in 1691 granted by the Crown 
to the colony all soils and royalties upon the main and also within 
the islands and seas adjoining. 

Senator Lone. What date was that? 

Mr. Perez. 1691. ; 

Senator Lone. I understand the Court stated in the California 
decision that there was no assurance that the Crown had ever granted 
any rights to the States at all in their adjoining seas. 

Mr. Perez. That is why I say this is pertinent and it is necessary 
for the Members of Congress to have a proper understanding of the 
subject; especially because the Court made that statement in the 
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California case, at random, as it were, or as obiter dictum, as it is 
called in legal circles, after the Court had said that neither side sug- 
gested the necessity of submitting evidence, and there was no evidence 
before the Court. And there is an abundance of evidence available. 

Senator Anperson. Is that not an argument between you and the 
Supreme Court. 

Mr. Perez. No, sir. It is to submit necessary data to enable us to 
have a proper understanding of the fundamentals or the basic prin- 
ciples of our Constitution and of the sovereignty of the States on the 
one hand, and the sovereignty and the grant of power to the United 
States on the other hand. 

Senator Corpon. Was not that argument made by Louisiana as 
party defendant to the Supreme Court ? 

Mr. Perez. The argument was made, sir, but the Court did not 
have physically before it the evidence. How then could the Court 
pass upon the matter when the Court ruled that the issue of title was 
not lie it? 

Senator Anperson. I am saying, did you not argue all this before 
the Supreme Court in the Louisiana case? 

Mr. Seen. We argued some of that. 

Senator Anperson. Did they not turn you down? This is no ap- 
pellate court above the Supreme Court of the United States. 

Mr. Perez: Let me say this, sir, that they did not turn us down on 
the question of title, because they ruled that title was not an issue 
before the Court. They did inject in the decree, on the suggestion of 
the Solicitor General and the Department of Justice, that the State 
of Louisiana had no title or right thereto; but that was a bland state- 
ment in spite of the flat statement of the Court that the title question 
or issue was not before the Court. 

Senator Corvon. Did the State of Louisiana interpose any objec- 
tion to the decree or ask that it be modified or clarified ¢ 

Mr. Perez. We now have an application for rehearing pending 
before the Court, yes, sir, and I will be glad to file a copy with the 
committee. 

Senator Corpon. That is pending before the Court at this time? 

Mr. Perez. Application to set aside the decree on the ground that 
that sentence in the decree was inserted as an edict in the Court’s de- 
cree after the Court had ruled that the question of title was not at 
issue before the Court, that there was no evidence submitted, that 
Louisiana was prevented the opportunity of submitting evidence in 
support of its title; and therefore if that sentence in the Court’s de- 
cision is to remain as the law of the land, then, if you will pardon me, 
it can constitute nothing but confiscation by judicial decree without 
trial, and without due process of law. 

Senator Corpon. Assuming the question was before the Court, does 
not counsel agree that the emoluments of title and of sovereignty, so 
far as they affect sovereignty, are all matters of which the Court 
takes judicial note? 

Mr. Perrz. The Court can take judicial notice, sir; that is very 
true. But unless the Court has before it physically evidence of those 
documents and those titles—we understand, of course, how the mind 
works, and unless it is brought to the attention of the Court, unless 
those matters are filed physically and submitted for study and con- 
sideration, naturally they cannot be given consideration. 
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Senator Corpon. If the argument covers matters of which the Court 

has judicial notice, that directs the Court’s attention to the matters in 
question; and in that event the Court would be properly directed to 
the source material so that the legal judicial notice would then become, 
in fact, actual knowledge; would it not? 

Mr: Perez. That is true in theory, Senator. 

Senator Corpon. Do not misunderstand me; I do not say the Court 
followed that at all. 

Mr. Perez. Not from a practical standpoint. 

Senator Corpon. If they had gone into the whole matter, they 
would properly have done so. 

Mr. Perez. Instead of discussing with the committee here the tech 
nical legal eccentricities of judicial notice and so forth, what I would 
like to place before the committee is what has been from the beginning 
of our country the settled law of the land as the Court has held re- 
peatedly time and again; and I will get to that in just a minute. But 
I do want to submit to the committee that these original charters all 
granted to the original colonies the right to the soil and the sea, as 
well as to high land and firm land. 

The Province of Maryland, for instance, in 1632, besides its main- 
land and all ports and harbors and bays and islands within 10 marine 
leagues from shore, was also granted all soil, with the fishing in the 
sea, with all prerogatives as well as by sea, by land, within the limits 
aforesaid. And you will notice these grants included royalties in 
some cases, minerals, the soil under the sea, and the waters of the seas 
themselves. 

The Court held in the first case in 1827, to which I referred, that the 
Original States, acquired their original title by these very grants from 
the Crown. The limit of their claims was asserted by the States in the 
Declaration of Independence, and the right to it was established by 
the most solemn of all international acts, the treaty of peace with the 
British Crown in 1783. 

Now let us see whether any part of that propriety or ownership of 
the original States in the tidelands, the soil under the navigable 
waters. including the seas within their boundaries, was ever vested 
in the United States, and what the Supreme Court has held time and 
again with regard to that. 

Senator Lone. Might I interrupt you at that point, Judge Perez, 
to ask you about this particular thing. I am not certain that the 
Supreme Court upheld this position, but it was certainly argued by 
counsel for the Federal Goverment that sovereignty never did exist in 
the individual States; and that the surrender by the Crown was not 
to 13 separate individual States, but to a collective government, rather 
than to the States individually; and in effect that the United States 
of America existed prior to the signing of the Articles of Confedera- 
tion or the Constitution. 

Mr. Perez. That is correct, sir. That is a new theory that has been 
proposed since the inception of the effort by departments of the Fed- 
eral Government to take away from the States their tidelands and 
resources in the navigable waters. 

The CuatrMan. Judge Perez, is that a strictly accurate statement ! 

Mr. Perez. I think so, sir. 

The CHatrMan. Are you giving weight to the Supreme Court deci- 
sion that was written by Justice Sutherland, formerly a member of 
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this committee, when he was a Senator from the State of Utah, in 
the Curtiss-Wright case? 

Mr. Perez. In the Curtiss-Wright case, Mr. Chairman, the question 
involved was the constitutionality of an act of Congress which pro- 
hibited the shipment of contraband arms to countries in South or Cen- 
tral America which were in revolution ; and that definitely came under 
the constitutional grant of power to the Congress of the United States 
to regulate foreign commerce. There was no question involved about 
proprietorship between the Federal Government or the States. 

The CHatrman. There was a question of sovereignty which was 
raised by the Senator from Louisiana. 

Mr. Perez. Perfectly so, yes, sir; because that external sovereignty 
to regulate commerce with foreign nations was specifically granted 
by the Constitution to the United States. But certainly that type of 
external sovereignty cannot properly be extended to the appropria- 
tion, the taking or confiscation of the property of the States, or private 
individuals, such as was indicated by the Court in the California case, 
and followed in the Louisiana and Texas cases. 

The Curtiss-Wright case, of course, was a decision based on the 
external sovereignty, but granted within the four walls of the Con- 
stitution to the Congress to regulate interstate and foreign commerce. 

The CuatrMan. Judge, may I read at this point of the record from 
the Supreme Court decision in the California case, because the ex- 
tract I am going to read deals specifically with this question of owner- 
ship within the 3 mile limit; that is to say, within the asserted 
boundaries of the respective States. 

Mr. Perez. You mean that that was decided by the Curtiss-Wright 
case 

The Cuatmrman. Let me read what the Supreme Court in the Cali- 
fornia case said; I do not mean the Curtiss-Wright case : 

It would unduly prolong our opinion to discuss in detail the multitude of ref- 
erences to which the able briefs of the parties have cited us with reference to 
the evolution of powers over marginal seas exercised by adjacent countries. 
From all the wealth of material supplied, however, we cannot say that the 13 
original Colonies separately applied ownership to the 3-mile belt, or the soil 
under it, even if they did acquire elements of the sovereignty of the English 
crown by their revolution against it. Compare the United States vy. Curtiss- 
Wright Export Corporation, (299 U. S. 304, 316). 

At the time this country won its independence from England, there was no set- 
tled international custom or understanding among nations that each nation 
ewned a 3-mile water belt along its borders. Some countries, notably England, 
Spain, and Portugal, had, from time to time, made sweeping claims to a right 
of dominion over wide expanses of ocean. And controversies had arisen among 
nations about rights to fish in prescribed areas. But when this Nation was 
formed, the idea of a 3-mile belt over which a littoral nation could exercise rights 
of ownership was but a nebulous suggestion. Neither the English charters 
granted to this Nation’s settlers, nor the treaty of peace with England, nor any 
other document to which we have been referred, showed a purpose to set apart 
a 3-mile ocean belt for colonial or State ownership. 

That, of course, was the holding of the Supreme Court. I quite 
agree with your statement, Judge, or the inference meant to be drawn 
from what you have said, that if the Congress of the United States so 
desires, it can pass legislation which would in effect reverse the deci- 
sion of the Supreme Court. 

The decision of the Court in any case is not a legislative act. With 
that position I think we would all agree. Our problem here, however, 
is to determine what is to be done with respect to this particular reso- 
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lution. Arguments are, of course, quite relevant to the point that this 
resolution should not be passed because in the opinion of witnesses, 
the Congress ought to surrender to the States complete authority, 
so far as Federal Government can give it, to the 3-mile belt, or the belt 
within the boundaries. My purpose here is only to try to expedite the 
presentation of this case. 

Senator Lone. Mr. Chairman, it is because you used the term several 
times “the States should surrender,” that legislation might be passed 
surrending completely the rights of the Federal Government to the 

States, that I would call to this committee’s attention the fact that any 
such legislation would only include, with regard to Louisiana and 
Texas, a small portion of the Continental Shelf. 

I do not know who put the line on this map here that we have before 
us, but that line would appear to be about 10 miles off the Texas coast 
and about 3 miles off the Louisiana coast. Certainly any examination 
of that map will show that that is only a small portion of lands within 
the Continental Shelf that is subject to quitclaim to those States. 

The CHarrman. That is right. 

Senator Lone. And a tremendous portion of the leases, particularly 
those issued by Louisiana, would lie even outside of that line. 

The CHarrman. That is correct. 

Senator Lone. Even the proposed quitclaim legislation did not pro- 
pose to completely surrender that. As a matter of fact I think it leaves 
that for future determination by Congress as to what disposition 
should be made of that territory line outside of this line. It 1s prob- 
ably 90 percent of it. 

The Cuarrman. That map of course is not a complete map. It was 
originally presented to this committee during the hearings last year 
by the spokesman for the operators in the Gulf of Mexico. 

The lines to which you have just referred purport to represent, in 
the case of Texas, the 3-league boundary, and in the case of Louisiana, 
a 3-mile boundary. There should be another line on there, if it were 
to be complete, which would show the 27-mile boundary which is as- 
serted by the State of Louisiana. 

So that is not to be regarded as a completed, or official, or authorita- 
tive chart in any way. 

Senator Cornon. It is adequate, however, to point up the statement 
made by the Senator from Louisiana. 

The Cuarrman. That is right. 

Mr. Perez. May I proceed, Mr. Chairman ? 

The CuamrMan. Please. 

Mr. Perez. In answer to the quote made by the chairman from the 
California decision—because I do want to confine myself to the ques- 
tion of the States’ title under the settled jurisprudence of the land, | 
again want to point to the fact that the quotation from the California 
case must be taken with a full realization that there was no trial, no 
adjudication upon the question of title on the merits because the cour’ 

said that title in the conventional sense was not an issue before thie 
court. 

The Court cited Curtiss-Wright Export Corporation v. United 
States, which was simply a case involving the constitutionality of 
an act of Congress, as I stated before, regulating foreign commerce, 
and certainly had no relevance to the question stated by the court. 
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As a matter of fact, I pointed to the Harcourt v. Gaillard case where 
the Supreme Court of the United States held flatly that the Original 
States had acquired title separately, that the origin of their title was 
based on the grants from the Crown, by the Declaration of Independ- 
ence, in which they had set out the limit of their claim, and that these 
were established by the most solemn of all international acts, the 
treaty of peace. That decision of the United States Supreme Court 
and the others which I have cited are entitled to consideration, 
especially since title was at issue and was tried and decided by the 
Court in those cases. 

Those are the things which we cannot overlook. I have cited 
to you the contents of some of those original charters by which the 
British Crown granted to the individual States title to the soils under 
the seas. Further, the United States Constitution never vested any 
part of that proprietorship in the United States. 

In the case of Pollard v. Hagan, in 1845, 3 Howard 212, the United 
States Supreme Court held definitely “the shores of navigable waters 
and the soils under them were not granted by the Constitution to the 
United States.” 

Again in 1867, in the case of Memford v. Wardell, 6 Wallace 436, 
the Supreme Court held “the soils under the same”—meaning the shores 
of navigable waters— 
in the Original States were not granted by the Constitution to the United States 
but were reserved to the several States, and that the new States since admitted 
have the same rights, sovereignty and jurisdiction in that behalf as the Original 
States possessed within their respective borders. 

Again in 1876, in the case of McCready v. Virginia, 94 U.S. 391, 
the Supreme Court held “The principle has long been settled in this 
Court, that each State owns the beds of all tidewaters within its juris- 
diction.” 

“For this purpose the State represents its people, and the owner- 
ship is that of the people in their united sovereignty,” citing the case 
of Martin v. Waddell in 1842, 16 Peters 367. And the Court held 
there again, “There has been, however, no such grant of power over 
the fisheries.” 

Again in the case of Manchester v. Massachusetts, 139 U. S. 240, 
and Smith v. Maryland, 18 Howard 74. I could cite you many other 
cases in which the Supreme Court of the United States has solemnly 
held, when the issue was before it, that the States own the soils under 
the submerged lands and navigable waters within their borders with- 
out exception, and these have not been granted away by the States in 
the Constitution to the United States. 

Senator Corpon. May I inquire whether in any of the grants 
from the Crown to the several Colonies, of land—— 

Mr. Perez. To which colonies? 

Senator Corvon. Any of the grants to any of the Colonies from the 
Crown. Is there any limitation or line of boundary of the grant 
seaward from the land ? 

Mr. Perez. Yes, sir. In some cases it extends out as much as 100 
miles. In the Treaty of Independence with the British Crown the 
boundaries of the Atlantic coastal States was fixed at 20 leagues. 

Under the new theory we hear that our boundaries are restricted to 
ihe 3-mile belt. How can the State Department, the Solicitor Gen- 
eral—I say, how can the Supreme Court itself—grant away our own 
domestic waters, which extend along the Atlantic Ocean from Maine 
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to Florida, 20 leagues out in the Atlantic Ocean, as fixed by the treaty 
of peace of 1783 between the Original States and the British 
Crown, to which the Court referred to as the most solemn of all inter- 
national acts, and which has never been questioned by any other gov- 
ernment or nation within our knowledge? That is our boundary: 20 
leagues. There is no such thing as a 3-mile belt on the Atlantic 
Ocean. 

Senator Lone. Will you read the language of the treaty of peace 
between the Colonies and the British Crown ! 

Mr. Perez. Yes, sir. 

Senator Lone. The only part that I am interested in is the part 
referring to the coastal waters. That definitely fixes the boundary 
of the United States at 20 leagues. 

Senator Warkrins. Did you ever compare that with international 
law on the ownership of w aters / 

Mr. Perez. There is no definite provision of international law 
fixing 3 miles as the boundary. Territorial waters under interna 
tional law are those recognized as being within the limits of the state. 
A state may extend its boundaries out into the sea unless or until other 
nations or governments object, and then they become the subject of in 
tern: tional negotiation or discussion. 

But as to the treaty of independence with the British Crown in 
1783 fixing our Atlantic boundary at 20 leagues, I say that it cannot 
be pointed out that there has ever been a question by any othe 
government. 

And we are here concerned with national defense. How can we 
subscribe to the statement, regardless of by whom made, of a 3-mile 
belt when the very treaty of independence fixed our boundary at 20 
leagues out into the sea? 

Article First provides: 

His Britannic Majesty acknowledges the said United States, viz New 
Hampshire, Massachusetts Bay, Rhode Island and Providence Plantations, 
Connecticut, New York, New Jersey, Pennsylvania, Delaware, Maryland, Vir 
ginia, North Carolina, South Carolina, and Georgia, to be free, sovereign, and 
independent States; that he treats with them as such. 

Doesn’t that plainly contradict the statement that the independent 
sovereign States have no right or standing as sovereigns ¢ 

And for himself, his heirs and successors, relinquishes all claims to the Gov- 
ernment, proprietary and territorial rights of the same, and every part thereof— 
that was an acknowledgment and confirmation which the Court re- 
ferred to in the Harcourt v. Gaillard case in 1827— 
and that all disputes which might arise in future on the subject of the boundaries 
of the said United States may be prevented, it is hereby agreed and declared 
that the following are and shall be their boundaries, viz— 
and then goes a description of the boundaries starting from =e 
Scotia and on down to F lorida, on the Atlantic Ocean, then east, 
cetera, comprehending all islands within 20 leagues of any part of 
the shores of the United States. Comprehending. In other words, 
fixing the boundary in the Atlantic Ocean, comprehending all islands 
within 20 leagues of any part of the shores, and lines shall be drawn 
due east from the points where the aforesaid boundaries between Nova 
Scotia on the one part and east Florida on the other shall respectively 
touch the Bay of Fundy. 

The CuarrmMan. By whom was that treaty signed ? 
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Mr. Perez. This treaty was negotiated by Benjamin Franklin after 
staying in France for about 8 years, during the War of the Revolution, 
and it was signed by four of our commissioners. I remember that 
Thomas Jefferson was one of the five commissioners appointed by the 
Congress of the Confederation who did not go to France to sign the 
treaty. : . 4 

The British Crown was represented by Richard Oswald. The 
United States was represented by John Adams, B. Franklin, John 
Jay, and Henry Laurence. 

The Cuarrman. The treaty was negotiated on behalf of the Thirteen 
Colonies by commissioners appointed by the Continental Congress ? 

Mr. Perez. Yes, sir. ; 

The Cuarrman. In that connection I would like to read into the 
record a quotation from the Commentaries on the Constitution, by 
Justice Storey. This appears in sections 211 and 216: 

The Colonies did not severally act for themselves and proclaim their own 
independence. It was not an act done by the State governments then organized, 
nor by persons chosen by them. It was an act of original inherent sovereignty 
by the people themselves. 

So the Declaration ef Independence treats it. Whatever then may be the 
theories of ingenious men on the subject, it is historically true that before the 
Declaration of Independence these Colonies were not in any absolute sense 
sovereign states, that that event did not find them or make them such, but that 
at the moment of their separation they were under the domination of a superior 
controlling national government whose powers were vested in and exercised 
by the General Congress with the consent of the people of all the States, 

From the moment of the Declaration of Independence, if not for most pur- 
poses at an antecedent period, the united Colonies must be considered as being 
a nation de facto, having a general government over them, yet and acting by 
the general consent of the people of all the Colonies. 

In respect of foreign governments we were politically known as the United 
States only, and it was in our national capacity as such that we sent and re- 
ceived ambassadors, entered into treaties and alliances, and were admitted into 
the general community of nations who might exercise the right of belligerence 
and claim an equality of sovereign powers and prerogatives. 

The truth is that the States individually were not known nor recognized as 
sovereign by foreign nations, nor are they now. 

I cite that only as rather interesting and a very clear statement by 
Justice Storey, whose qualifications are very well recognized. 

Senator Corpon. Mr. Chairman, I do not want to dispute the emi- 
nent Justice Storey, but I would like to hear the argument that would 
justify the proposition that several States, in creating the United 
States of America, made it a nation of delegated powers with all 
powers not delegated remaining in the several States. 1 wonder 
where they got them so that they might either be delegated or 
remaining. 

The Cuarrman. I will say to the Senator that if he will read the 
Constitution of the United States, and particularly the Preamble of 
the Constitution of the United States, he will observe that the Con- 
stitution was a declaration on behalf of the people of the United 
States, and not on behalf of the State governments or the Colonies. 

rhe Constitutional Convention itself provided for the ratification 

. ‘ . . ¥ e 
of the Constitution, not by the Colonies, not by the States, but by 
conventions of the people to be called by the States. 

So that from my point of view the Constitution of the United States 
proceeded not from the colonies. not from the States. but from the 
people of all the United States and was a successor to the Continental 
Congress to which Justice Storey refers. 
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Senator Smatuers. May I ask: If that theory were followed, the) 
it would seem that we could take Hawaii in without ever having to 
vote over there, if that were the theory, that all the people could 
act. Then they could have a majority vote here in the United States, 

i part of the people of Hawai: 


take them in without any action on t 
or Alaska. 

The Cuatrman. Absolutely not. That does not follow at all. 

Senator Smaruers. Then there must be some recognition that th 
State or proposed State as such has an entity in and of itself. 

The Cuatrman. The people, sir. 

Senator Smaruers. The people of Hawaii, or the people of the 
State ? 

The CHarrman. Under all the bills that we have before us with 

respect to statehood we are doing our best to let the people of that 
area, or those areas, decide. 

Senator Warxins. Would it not also appear that the people of the 
States authorized the State to speak for themselves in some capacities’ 

The CuHarrman. In what respect? 

Senator Warxrns. They delegated them to do certain things for 
them in connection with these treaties, the calling of the Congress, 
und the acts that had taken place during the entire war, the entire 
Revolutionary War. 

The Cuarrman. If the Senator is referring to the issue before us, 
and the testimony of Judge Perez, which of course is very interest- 
ing to any lawyer, the issue here is that of national sovereignty. 

I cited this comment of Justice Storey merely for the purpose of 
laying before the committee the very clear conclusion of that eminent 
scholar that the United States sprang as a whole, as a whole people, 
into existence as a national sovereignty, and that it succeeded not 
independent Colonies or independent States. 

My own feeling is that that is clear from the fact that the Colonies, 
in order to conduct the Revolution, had to form a National Union. 
It was an imperfect union, and the Constitution of the United States 
was founded and established by the Constitutional Convention for 
the express purpose of forming a more perfect Union. 

Union was the very heart and soul of this Government from t! 
very beginning, and a great war was fought to determine that fact 
that it was a Union of all the States, deriving its authority from all 
the people of all the States. 

Senator Warxtns. I could not disagree with that, and I do not. 
but still when they came to setting up the Congress the States had 
Representatives and Senators from the States. 

The CuHarrman. Elected by the people. 

Senator Warxrns. Yes; but they were still representing the States. 

The Cuamman. Of course. The Constitution itself divided local 
and national authority. But the whole point is that all the elements 
of national sovereignty, from the very outset of this Government, 
belonged to the United States and not to the States. 

Senator Lone. Mr. Chairman, I do not have the quotation in mind 
io support this argument, but I believe that the Madison paper would 
indicate that there was a great concern on the part of those who wrote 
cur Constitution for fear that if they did not adopt the Constitution 
they would be in a position of 13 independent sovereign nations, rather 
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than be in the position of one, and that they did seem to feel that it 
was necessary to adopt the Constitution in order to be a unit. 

I believe that I can produce some quotations, and quite a bit from 
the minutes of the Constitutional Convention which support that 
theory, that they considered it necessary to adopt a constitution, and 
for each State to ratify it, in order for that State to be a part of a 
national government. 

It is true that independent States do join together in working 
together on many things. We fought a war with allies and the sur- 
render was made to a group of nations. But that did not make us 
one nation. 

[am sure that everyone recognizes that, although a surrender might 
have been made by Germany to the United States and Russia, that 
did not make the United States and Russia one country. 

Senator Corpon. Mr. Chairman, I would like to read a little bit 
and get out of this argument. I think we are getting nowhere. 
| am inclined to go along with His Britannic Majesty in this matter, 
in article 2 of the Treaty of Peace, also signed by a representative 
of the United States: 

His Britannic Majesty acknowledges the said United States, viz. New- 
Hampshire, Massachusetts Bay, Rhode Island and Providence-Plantations, Con- 
necticut, New-York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, 
North Carolina, South Carolina and Georgia, to be free, sovereign and independ- 
ent States— 


not the United States to be a free, sovereign, and independent nation. 
The CuatrmMan. You may proceed, Judge. 
Mr. Perez. May I say, in answer to what the chairman quoted from 


Justice Holmes, that the statement was ingenious, but the statement 
does not overrule the decisions of the United States Supreme Court 
on the question. 

Let me read you what the United States Supreme Court in point 
held in the case of Manchester v. Massachusetts in 1891: 

By the definitive Treaty of Peace of September 3, 1783, between the United 
States and Great Britain (8S Stat. 81), His Britannic Majesty acknowledged the 
United States, of which Massachusetts Bay was one, to be free, sovereign and 
independent States, and declared that he treated with them as such, and for 
himself, his heirs and successors, relinquished all claims to the government, 
proprietary and territorial rights of the same and every part thereof. 

Therefore, if Massachusetts had continued to be an independent nation, her 
boundaries on the sea, as defined by her statutes, would unquestionably be 
acknowledged by all foreign nations, and her right to control the fisheries within 
those boundaries would be conceded. 

Note, if Massachusetts had continued to be an “independent nation.” 

lhe only way Massachusetts ceased to be an independent nation 
was by the adoption of a United States Constitution which vested 
national authority and power of government in the United States. 

Senator Watkins. Is that a quote from a case? 

Mr. Perez. Yes, sir. Afanchester v. Massachusetts, 139 United 
States, reported at page 240, and I quoted. 

Now, then, getting back to the point of ownership, and to the 
question of the resolution pending here, I cite again from a decision 
of the United States Supreme Court, Harcourt v. Gaillard, in 1827, in 
which the Supreme Court held, and I quote: 

There was no territory within the United States that was claimed in any other 
right than that of some one of the Confederate States. Therefore, there could 
80859—51——-15 
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be no acquisition of territory made by the United States distinct from or inde. 
pendent of some one of the States. 
And you will find that quotation at page 526 of 12 Wheat, United 
States Supreme Court Reports, sir. 
Let me again point to something else which was the fundamenta 


law under the Articles of Confederation. Article IX provided, and 
| quote: 


No State shall be deprived of territory for the benefit of the United States. 


Now, then, how did the United States come to acquire its vast public 
domain? Those matters are of record. When the smallest of the 
Original States declined to ratify the United States Constitution 
because of the fear that the largest States would eventually engulf 
them, the State of Virginia led the way by executing an act of cession 
to the United States of all its waste and unappropriated lands between 
what is now the western boundary of Virginia to the Mississippi 
River. 

The State of New York executed a similar act of cession, including 
what was called the Western Territory, including what is now the 
States of Illinois and Ohio, and the Great Lakes. 

The States of North Carolina and South Carolina and Georgia 
executed similar acts of cession to the United States in order to assist 
the United States Government to raise finances out of those public 
and unappropriated lands, to defray and liquidate the cost of the 
War of the Revolution. 

Let me call your attention to the contract which was made bet ween 
the State of Georgia and the United States in that act of cession. | 
think you will find the same thing in the act of cession with Virginia 
and the other States. They followed a pattern. By the act of cession 
Georgia ceded her western land to the United States in 1802. That 
was after the United States Constitution was finally ratified in 1779. 
They were operating under it in 1802. 

Georgia’s western lands were ceded to the United States in 1802 and 
accepted by the United States in an Act of Cession which provided: 
and they cede to the State of Georgia whatever claim, right or title they may 
have to jurisdiction or soil of any lands lying within the United States and out 
of the proper boundaries of any other State, and situated south of the southern 
boundaries of the States of Tennessee, North Carolina and South Carolina, and 
east of the eastern boundary of the territory ceded by Georgia to the United 
States. 

If we take every word that was said in the California, Louisiana, 
and Texas cases by this court, especially to the effect that none of the 
States owned anything of that sort, then we would be violating the act 
of cession executed by Georgia to the United States by which the 
United States acquired a large part of its public domain or unap 
propriated and waste lands. 

Now with respect to the State of Louisiana itself, it brings to mind 
a very serious statement because it is not a correct statement, by the 
Solicitor General here that this Congress had no right to quitclaim 
the tidelands to the State of Louisiana because they were a character 
of lands which were nonalienable. 

That isa very interesting subject, but the very fact of their nonalien- 
ability is the basis of the title of the States, the or iginal States and the 
States later admitted, and I will demonstrate that to you by a decision 
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of the United States Supreme Court in 1836, in the case of Vew 
Orleans vy. the United States. In that case the Louisiana Territory, 
which was later 

The CuarrMan. Judge, may I interrupt to say that as I understood 
his statement before this committee, it was that the conveyance could 
not be made by the Congress of any rights which the United States had 
as a sovereign. 

Mr. Perez. Naturally. No one is asking the United States to sacri- 
fice-—— 

The CuamrMan. This was dealing with the sovereign rights of the 
United States. So it wasn’t a question of inalienability. 

Mr. Perez. If he made such a statement, it would still be irrelevant 
because these lands do not involve the sovereignty of the United States. 
They involve the sovereignty of the States of the Union but not of the 
United States. As I have shown you by decisions of the courts, by the 
original Colonial Charters, the Declaration of Independence, and 
the Treaty itself, and by the Articles of Confederation, the original 
States had title and all States since admitted on an equal footing have 
the same right and sovereignty and title to their submerged lands or 
tidelands. 

The CHatrman. May I point out that upon that issue there is 
disagreement between yourself and the Supreme Court. The witness, 
the Solicitor General, was basing his statement upon the ruling of the 
Supreme Court in all three cases that the paramount rights in this 
area are in the United States. Your contention, of course, is that 
they are not in the United States. 

Mr. Perez. No, sir. I beg your pardon, Mr. Chairman. I do dis- 
tinguish between paramount power and dominion and title. 

The CuarrMan. You agree that the proprietary right is in the 
States ? 

Mr. Perez. I say that we should not confuse the paramount power 
and dominion of the United States with the sovereignty lands, or 
title, of the States. As far back as 1819 in McCullough v. Maryland, 
+ Wheat. 403, Chief Justice Marshall held that if there was one thing 
accepted by everybody without question it was that the United States 
was paramount in its powers of government in everything that was 
granted to it by the Constitution. 

Again in the case of McCready v. Virginia, which I cited this morn- 
ing—and IT could cite you dozens more cases—the Supreme Court held 
that the States owned the tidelands subject to the paramount power 
of the United States under its delegated constitutional authority to 
regulate commerce, interstate and foreign, which, of course, included 
the regulation of navigation. 

That is what the paramount power and the right and the dominion 
of the United States is, and always has been, up to recent times. | 
heard a Senator refer to these recent trends as a disease, if you will 
pardon me. But the decisions of the Court are all so plain on the 
subject that there can be no question if we will apply ourselves and 
understand them, 

We cannot brush aside all of these decisions. The Court did not 
attempt to overrule them in the California, Loutsiana, and Texas cases. 
Let me get back to the nonalienability of this type of property and 
show why that is involved fundamentally in the title of the States. 
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For instance, the United States Supreme Court solemnly held jn 
1894, in Shively v. Bowlby (152 U.S. 1), that the title of the United 
States to Oregon was founded partly upon cession of the Louisiana 
territory, and that upon the admisison of Oregon into the Union 
the tidelands became the property of the State and subject to its 
jurisdiction and disposal (p. 51). 

The United States brought a suit to enjoin the city of New Orleans 
from using or regulating the use of the shores of the Mississippi River 
After considering the provisions of the Treaty of Cession, ordinarily 
called the Louisiana Purchase, between France and the United States 
in 1803—the Court reviewed the old Spanish and French laws, and 
cited from Domat that there were two types of public property, one 
public by destination, such as roads and streets and highways which 
could not be alienated because they were removed from commerce, 
and the other which was public by nature; the rivers, the seas, and 
their shores. 

In this case it was the river and its shores. But the same prin- 
ciple was involved. Being public property by nature, the Court held, 
after reviewing the French and the Spanish authorities, that under 
the old Spanish law the Spanish King did not have title, did not own 
that type of public property, the rivers, seas, and shores in the ordi- 
nary sense, but he merely held a regality, the right of regulation, 
because that type of property was subject to the common use of the 
people and could not be alienated by the Crown. 

The Court cited Domat to the same effect for the French law, and 
also cited Lord Hale regarding the common-law as had _ been 
held by the Supreme Court in Martin v Waddell in 1842. The Court 
held specifically that under the Treaty of Cession the United States 
did not acquire title to the rivers, the seas, and the shores within 
the boundaries of the Louisiana Territory, but merely acquired them 
in trust for the inhabitants of the Territory later to be admitted as 
States of the Union under the principle of the Federal Constitution. 

And therefore, when Louisiana was admitted as a State under 
the act of April 1812, that type of property, the rivers, the seas, 
and the shores, passed to the State for the benefit of its people, and 
that the regulation and ownership of that public property was in 
the people of the State of Louisiana, and not in the United States. 

Senator Lone. Do you have that language at hand / 

Mr. Perez. I think I have. 

Senator Lone. The decision referred to where this property is held 
in trust for the States to be created ? 

Mr. Perez. I have that in so many cases. JI am glad you aske 
that question because I do want to show that this Congress has adop' 
legislation recognizing the title of the States to the tideland in 15° 
which is still the law of the land. See the Act of Congress of M 
14, 1898 (30 Statutes 409), extending the homestead laws to 1 
Territory of Alaska, which particularly provides that any St 
created out of that Territory shall own title to the tidelands 
beds of any of its navigable waters. That act of Congress is pe! 
fectly in line with the decisions of the Supreme Court in the Louisians 
and other cases cited you, and is a recognition of the settled law of the 
land. 
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Senator Lone. Do you have that language at hand that states what 
you just presented ¢ 
Mr. Perez. Yes, sir. 


Under this treaty Louisiana was ceded to the United States—— 


Senator Lone. Are you quoting now ? 

Mr. Perez. Yes, sir. 

Senator Lone. What are you quoting from ? 

Mr. Perez. The case of New Orleans v. United States, reported in 
10 Peters, page 662. And this quote is from page 732. 


Under this treaty Louisiana was ceded to the United States in full sovereignty 
and in every respect with all rights and appurtenances as held by the Republic 
of France and as it was received by that Republic from Spain, and it is insisted 
that the same rights of jurisdiction and property which appertain to the sover- 
eign of Spain under its laws and regulations were by the treaty transferred to 
the United States, and that whether this right extends to the fee of the property 
in contest or the regulation of its use it is contended that this Court must take 
jurisdiction of the case and restrain the city authorities from selling any 
part of it. 


The Court said, and I quote: 


If the common in contest, under the Spanish Crown, formed a part of the public 
domain or the crown lands, and the King had power to alien it as other lands, 
there can be no doubt that it passed under the treaty to the United States, 
and they have a right to dispose of it the same as other public lands. 

But if the King of Spain held the land in trust for the use of the city, or 
only possessed a limited jurisdiction over it, principally, if not exclusively, for 
police purposes, was this right passed to the United States under the treaty? 
That this common, having been dedicated to public use, was withdrawn from 
commerce, and from the power of the King rightfully to alien it, has already 
been shown; and also, that he had a limited power over it for certain purposes. 


That isa quote from page 736 of the case. 


The State of Louisiana was admitted into the Union on the same footing as 
the Original States. Her rights of sovereignty are the same, and by consequence 
no jurisdiction of the Federal Government, either for purposes of police 
or otherwise, can be exercised over this public ground, which is not common to 
the United States. It belongs to the local authority to enforce the trust, and 
prevent what they shall deem a violation of it by the city authorities. All 
powers which properly appertain to sovereignty which have not been delegated 
to the Federal Government belong to the States and the people. 


Senator Long. That did seem to recognize sovereignty in the Gov- 
ernment that has not been recognized by later decision. 
Mr. Perez. I quote again from page 773 : 


It is enough for this Court in deciding the nature of them to say that in 
their opinion, neither the fee of the land in controversy nor the rights to 
regulate the use is vested in the Federal Government, and consequently, that the 
decree of the district court must be reversed. 

The district court had held for the United States. I would like 
to inform the committee that the able counsel who represented the 
State of Louisiana in this case was none other than Daniel Webster 
and Ed Livingstone. And that case, I should think for all time, 
decided the question of sovereignty, right and ownership of the State 
of Louisiana to the rivers, the seas, and of the shores within her 
boundaries. 

Let me conclude by analyzing the resolution before the comnuittee. 
I said, first, that we were in favor of prompt legislation, whether it 
be called interim legislation or whether it be called permanent 
legislation. 
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But naturally, knowing the subject of the sovereignty ownership of 
the State we cannot yield our public property to the F ederal Gover 
ment without yielding our State sovereignty reserved by the Co 
stitution. And we cannot advocate any measure that will, in effect. 
be the same as the confiscation of State property, regardless of unde: 
what pronouncement. 

I find certain objections against Senate Joint Resolution 20. Woe 
started from the premise, I believe, that we are all vitally concerned, 
and the purpose in being here is to try to get together on some measure 
for all-out production of oil and gas in the interest of national defense. 

Let us see whether this resolution is a remedy, or will provide that 
encouragement or even the possibility of all-out production. In the 
first place, it purports to recognize State leases. But, it does not. It 

vests in the Secretary of the Interior the right to negative any lease 
on notice, and hearing granted to the lessee. The State's lessee may 
or may not get much consolation in such notice or hearing. 

Secondly, it grants to the Secretary of the Interior, on the sug- 
gestion or rec ommendation of the Secret: iry of Defense in the — 
of a national emergency or war being declared by the President. 
the c ongress, the right to suspend or terminate any lease. 

Senator Lona. It was stated yesterday by Senator Anderson, | 
believe, that that applied only to new leases. That might have been 
the intention of the authors, but I do not believe that that is so pro- 
vided by this resolution. 

I believe that section 7 would include the right to withdraw any 
lease in its present form, to terminate any lease upon recommenda- 
tion of the Secretary of Defense. 

Mr. Perez. Let me read to you from paragraph (c), section 


ty 
page 10: 


All leases issued under this joint resolution, and leases, the maintenance and 
operation of which are authorized under this joint resolution— 


which spells out State leases— 


shall contain or be construed to contain a provision whereby authority is vested 
in the Secretary, upon the recommendation of the Secretary of Defense, during 
a state of war or national emergency declared by the Congress or the President 


and so forth— 
to suspend operations under, or to terminate, any lease. 


So there is no doubt about the resolution giving that authority. 
Now, then, the other main objection to this resolution is, T submit, 
that it would simply compound confusion instead of clarifying the 
situation, because it makes no effort to fix a line, and it may be «iffi- 
cult to fix a line, between the inland waters and the high seas or the 
maritime belt, where the alleged paramount right of the United 
States begins. 

Let me demonstrate to the committee how impossible it is for o1! 
companies to operate under such arbitrary and extreme authority 
which would be given to the Secretary of the Interior under this res 
olution. 

Shortly after the decision of the Court in the Louisiana and Texas 
cases, the Secretary of the Interior issued a notice to oi] companies 
granting them a respite or permit, informally as it were, for 60 days, 
within which they might continue to operate. An oi] company was 
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hip of | operating in my parish near the Gulf off North Pass—one of the 
overn- , Mississippi River passes—within about a mile or so off shore, 
+ Con- a but within about 214 miles of the line fixed, under authority of an act 
effect, ke of Congress, by the Coast Guard as the line dividing the inland waters 
under a from the high seas east of the river in the State of Louisiana. After 
3 the company had spent some $60,000 or 865,000 in their operations in 
» We Ss cutting channels and the like and getting their equipment and machin- 
erned, s ery on location, the moment they started to drill they got an order 
easure i from the Secretary of the Interior to cease operations. 
fense, That is the confusion that exists as between the inland waters and 
le that s the line of the high seas where the maritime belt begins. If I had more 
In the io time I could show you another Louisiana case, the Louisiana and Mis- 
ot. It b sissippi case where the Supreme Court held in 1905 that the maritime 
lease Fa belt within the boundary of the State of Louisiana was under the 
e may Se sway of the State of Louisiana, not the United States, and that Lou- 
os isiana held the sway or the sovereignty over its maritime belt. It is 
P Sug- a under such decisions that Louisiana and its lessees have operated 
event s without confusion until recently when the Secretary of Interior as- 
nt, or a serted authority. 
{ would suggest if we want interim legislation—interim legislation 
son, | " that will encourage the spending of capital—and money is always a 
> been Ee very scary sort of thing, especially risky capital engaged in the devel- 
D pro- 3 opment of oil fields in the Gulf under the most hazardous condition— 
4 that we can all get together on an interim bill and simply recognize 
V any a all State leases. Period. 
enda- 3 When vou go beyond that and try to tie strings to it, try to take 
3 away from the State, try to plug it into the Federal Government, 
ion 7, ba try to nail it down to the Federal Government, it is controversial and 
7 unworkable. Whether called interim or permanent, it is permanent. 
ee and = Any legislation that would give to the Secretary of the Interior 
im the right to lease for a primary term of 5 years or as long there- 
after as there may be production under those leases is certainly not 
interim legislation. 
oe I say that if Congress will pass a bill simply recognizing the State 
dent— s leases, and stop there, then the companies will know they are pro- 
tected under those leases. They would have a right of contract. Then 
they can pour the additional millions and millions which it will take 
to get all-out production in the interest of national defense. 
ority, 4 But if we are going to be selfish about it, if we are going to pull 
bmit. a for power here, more control there, who is going to get the blue 
@ the & chips out of this thing, then what becomes of our national defense 
 diffi- FS and the general welfare ? 
wr the My two sons were in the service in the last war, and they are ready to 
nited a goagain. But not under conditions of selfishness and grasping greed 
4 which was originated by Harold Ickes here in 1935, after he had sol- 
or oil = emnly refused to grant mineral leases on the ground that it was the 
ority e well-settled law of the land that the States owned their tidewater 
8 res- ig lands. 

[ guess I had better not get too emphatic or plain about the thing. 
But that is the situation. Why can’t we get together on interim 
legislation which will not make it impossible for the oil companies to 
risk their capital and go for all-out production in the interest of 
the national defense, for the common good and the common welfare / 

Thank you, gentlemen. 
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Senator Lone. Judge Perez, I would like to ask you one furthe: 
question. 

Did you give any thought to the possibility of writing in a termi- 
nation date on any such legislation as should be written? For ex 
ample, if we work out an interim bill here, have you given thougl' 
to the possibility of setting a date that this would extend for a period 
of 5, 3, or 7 years, or something of that sort? 

Mr. Perez. You mean in the resolution, with provisions such 
Senate Joint Resolution 20? 

I think I have already pointed out, and I say that I have point: 
out unanswerably, that the objections to the provisions of that re- 
lution would make all-out production impossible. Risk capital will 
not be ventured under those provisions. 

Senator Lone. You do feel that it would serve a purpose, a1 
you would have no objection, by your statement, to legislation that 
would in effect say that the existing State leases are recognized ? 

Mr. Perez. That is it. Recognized. That would enable the State 
lessees, who have already spent almost a quarter of a billion dollars i 
exploration and development work to proceed with production for n 
tional defense. I have seen a company in our inland waters—thie 
Secretary of the Interior would say the Gulf—spend as much as §1. 
200,000 on a drilling platform, and a storm came along and blew i 
down and caused three-quarters of a million dollars damage. In addi 
tion to that type of hazard, do you think the oil companies will risk 
the capital of their stockholders with the Sword of Damocles hangin; 
over them, with the right of negativing, suspending, terminating 
their leases placed arbitr arily with the Secretary of the Interior. | 
say that the only way we can get all-out production for the national 
defense effort is to recognize the leases, until permanent legislation is 
passed on the subject. 

Senator Lone. At this moment there is more than one question of 
risking the money. There is also the question of the order of the 
Supreme Court to terminate operations. Isn’t that a part of the 
decree of the Court ? 

Mr. Perez. This act of Congress, of course, would supersede and 
would be the latest authority on the subject. I think it has always 
been well settled and understood. The subject is so broad that I car 
not cover it all here today. But the matter of sovereignty between 
the States and the United States, has always been a political matte 
and a matter of policy to be decided by Congress and not by the 
courts, if you will permit me to say so. 

Senator Long. Do you have any recollection whether, during the 
last war, there was any delay of this litigation in the California 
case in view of the Government’s need of all production? 

Mr. Perez. Any delay? 

Senator Lona. As I recall the California case, that legislation, or 
at least the beginning of that, was initiated prior to World War II. 
Is that correct ? 

Mr. Perez. I think not. That decision came in 1947. That was 
after the war and did not affect any operations by the State of Calli- 
fornia or any other State. As a matter of fact, no one expected the 
type of decision that was rendered. No one was bothered by it. The 
attorneys for California even said they were suffering from over- 
confidence. 
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For that reason they did not ask for a trial on the merits of the case. 
So the California case, in the United States Supreme Court, did not 
in any way interfere with production during World War Il. But 
I will add for the record, as Secretary of the Interior Kr ug testified 
before this committee, and it was in 1949, I think, when he was 
asked if the Federal Government could have produce ‘ed one barrel 
nore of oil in World War II, he said, “No, the States, under their 
regulations of the oil industry, in their States, the oil companies, 
private industry, had done a miraculous job and would continue 
to do so.” ‘Those were his words, that they had done a miraculous 
job and would continue to do so. 

[t is well known that the National Petroleum Institute appointed 
by the Secretary of the Interior a couple of years ago, in 1949, made 
a report that the States could do a better job than the National Gov- 
ernment for the production of oil. That is a matter of record in 
your hearings of last year or the year before last. 

It isn’t a question of who will do a better job here, however. It is 
a question of whether the limited sovereignty in the United States 

nder the Constitution can destroy the sovereignty of the States. And 
when the States, by virtue of the Declaration of Independence, the 
treaty of independence with the British Crown, se are their right 
of government, proprietary and territorial jurisdiction, that was a 
fundamental of the sovereignty of the States which enabled them to 
create the United States under the Constitution. And if any Federai 
authority can destroy a part of that sovereign right acquired by the 
States through the Revolution and the treaty of independence, they 
can just as w ell destroy the other. 

And as the Court held, in order to have an indestructible Union 
we must have indestructible States. 

I might go on further with this subject. It is dear to my heart. I 
can demonstrate to you beyond a doubt that the Constitutional Con- 
vention even refused original jurisdiction to the Supreme Court of the 
United States. Four times the motion was made, and four times it 
was pigeonholed. 

And lastly, when it came up, it was peremptorily rejected by a vote 
of eight to two. So jealous were the representatives of the Original 
States in the Constitutional Convention to guard and protect their 
sovereignty, that when the motion came up to extend the judicial 
power of the United States to controversies to which the United 
States should be a party—not with States, but with other parties— 
and a motion was made to authorize Congress to vest original or ap- 
pellate jurisdiction in the Supreme Court over controversies to 
which the United States should be a party, a motion made and carried 
that the word “original” be stricken out. Therefore not even Con- 
gress was given authority by the Constitutional Convention to vest 
original jurisdiction in the United States Supreme Court of contro- 
versies to which the United States should be a party, regardless of 
whom the other party might be. 

It is true that there were 15 cases in which the United States sued 
individual States. But not until 1891 was the first such case filed when 

» United States sued South Carolina. In 1892 the United States 
sued Texas. No question was raised in 1891 as to the original juris- 
diction of the courts extending to such controversies. 

In Texas no objection, no ‘demurrer, was filed in the case on the 
grounds of lack of jurisdiction. In the argument apparently some- 
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one woke up and found out that the Court didn’t have jurisdiction 
and stated so in their briefs. The Court just passed it aside and said 
that his question had already been decided last year in the case of 
South Carolina, that, of course, nothing was said about it, but if the 
court did not have jurisdiction they would not have assumed jurisdic- 
tion. Louisiana is the only case up to this time that has ever filed a 
special appearance objecting to the jurisdiction of the Court on con- 
stitutional grounds. 

The CHairMan.We are very grateful to you for a very clear, and 
may I say, entertaining discussion of this problem. 

Mr. Perez. Mr. Chairman, at my last appearance, after discovering 
this long-buried treaty in the Archives, with your permission, I sent 
a copy to the members of your committee. There are two new mem- 
bers of your committee. Now, if I may, I would like to present photo- 
static copies of this treaty to Senator Smathers of Florida, and Sena- 
tor Long of Louisiana, which should be cherished by all of us because 
it does embody those sacred heritages to which we always so proudly 
refer. 


STATEMENT OF HON. JAMES E. MURRAY, UNITED STATES 
SENATOR, STATE OF MONTANA 


The CHamman. Senator Murray, you have expressed a desire to 
make a statement at this point? 

Senator Murray. Yes, sir. 

Mr. Chairman, I assume that we will not be able to continue here 
very much longer. It is now 20 minutes after 12. Would I be expected 
to conclude my statement at this time? 

The Cuairman. It would be helpful if you would. 

Senator Murray. I have a prepared statement here. 

Mr. Chairman, I am offering some amendments to Senate Joint 
Resolution 20 and would like to have a few minutes at this time to 
explain them. 

First, I would like to state my position with respect to this so-called 
submerged lands legislation. Even prior to the decision of the 
Supreme Court on the tidelands oil cases of June 23, 1947, I have had 
the view that the position finally taken by the Interior Department in 

respect to the title to these lands was correct. The attorney general 

of my State, Mr. R. V. Bottomly, very early in the controversy pre- 
pared an elaborate opinion on the subject, holding that the title was 
in the United States. 

Since the decision of the Supreme Court, I think it is clear that tae 
coastal States have not, nor have they ever had, any right, title, 
interest in the submerged lands of the marginal seas. 

That being true, they should receive no greater consideration from 
the Federal Government with respect to these lands or the minerals 
within them than should any other of the 48 States of the Union. 
From a strictly legal standpoint this cannot be disputed. But, Mr. 
Chairman, as you have explained in your opening statement on Mon- 
day, the interests being asserted and the questions involved here are 
so great: and the problems of ownership, control, and administra- 
tion of these Jands are so complicated; and the need of continued pro- 
duction of oil from these lands is so vital to the Nation, that it is 
asserted that compromises should be made in the national interest. 
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At first glance the provisions of Senate Joint Resolution 20 appear 
to treat lessees of the various States with extremely sympathetic con- 
sideration. I gather from the statements made by the Solicitor of the 
Department of Interior on Monday that if Senate Joint Resolution 
20 is enacted as now written, ratifying and confirming the leases on 
submerged lands in the marginal seas heretofore issued by the States 
of California, Texas, and Louisiana, all but a very small portion of 
the known and prospective oil-producing areas of the marginal seas 
will have been finally committed. 

In view of the tremendous areas thus to be granted to State lessees, 
I cannot but feel that the interests of the Federal Government and 
of other interested persons—such as the original applicants for Fed- 
eral leases—would thus be minimized to an unreasonable extent. 

With respect to the so-called quitclaim legislation that has been 
introduced from time to time in the Senate and in the House, I should 
like to say at this time that by reason of the position taken by my 
State and my own conviction I must take a solid position against the 
passage of any such legislation and will consistently oppose any such 
legislation coming before the Congress. 

Suffice to say in connection with this type of legislation that the sub- 
merged lands in the marginal seas belong to all the people of the 
United States, and Congress possesses no power to surrender them 
to any State or group of States. 

There can be no legitimate reason why three coastal States should be 
gratuitously given these tremendously valuable natural resources of 
the United States merely because the boundaries of such States border 
upon the marginal seas. 

But, Mr. neque I agree that there is need for legislation here 
if certain equities are to be considered and if there is to be continued 
exploration for and production of oil in the national interest. In 
this regard I should lke to point out that while Senate Joint Resolu- 
tion 20 as is now stands makes generous provisions for compensating 
and rewarding those who erroneously took possession of these lands 
under State leases, it makes no provision for those who sought leases 
on the same lands from the Federal Government, the true owner. 

Those are the persons who were the original Federal applicants for 
leases on the submerged lands in the marginal seas. The resolution 
as originally drawn provides i in section 8 thereof that these original 
Federal applicants shall, generally speaking, be entitled to litigate i in 
the courts so long as they have the money and inclination to do so. 

These persons have attempted to effectuate their applications for 
Federal leases on these submerged lands for a period of over 15 years. 
It is my understanding that these few original Federal applicants 
were responsible in large measure for changing the opinion of the 
Secretary of the Interior concerning the ownership of these submerged 
lands in 1937. 

Also, it appears that they were largely instrumental in selling the 
cause of Federal ownership to the executive department of the Fed- 
eral Government, and, no doubt, were at least partially responsible 
for the institution of the suit of the United States v. California. 

After the successful conclusion of that suit these Federal applicants 
for leases were still denied the leases they had applied for back in 
1934, 1935, and 1936, prior to the institution of legal action in the 
California case; and the denials, as I understand it, were based upon 
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the legal interpretation of the Solicitor of the Department of the In- 
terior that the Mineral Leasing Act of 1920, as amended, was not in- 
tended to and does not authorize the issuance of leases upon the sub- 
merged lands in the marginal seas. 

From time to time throughout these hearings the equities of various 
interested persons, such as State lessees, have been mentioned. Cer- 
tainly if there are any equities to be recognized by this committee, 
I think they should be the equities of those persons who activated 
the cause of Federal ownership and control of these submerged lands 
and who effectively aided and assisted in the establishment of that 
concept of title. I think those equities should be recognized here and 
now, and that is why I have introduced my proposed amendments 
to Senate Joint Resolution 20. 

[t is my understanding that of the original applicants who filed 
for Federal leases on and prior to December 31, 1936, there are prob- 
ably not more than 20 or 25 such applicants involved. Of course, their 
rights would be established by competent proof. No doubt the officials 
of the Department of the Interior could ascertain with exactitude the 
specific number of such applicants. 

You will note, Mr. Chairman and members of the committee, that 
in my proposed amendments I have designated as a prior applicant 
those persons who filed applications for Federal leases upon the sub- 
merged lands on or before December 31, 1936. 

I think it is important at this time to explain why that specific 
date was adopted by me. During the years 1934, 1935, and 1936—and 
I understand a few applications were filed prior to those years—a 
small group of persons filed applications for such Federal leases in 
the submerged lands off the shore of California. 

These applications were uniformly denied and rejected by the Sec- 
retary of the Interior upon the sole ground, as I understand it, that 
ownership of such lands was in the State of California and not in the 
Federal Government. An order was issued by the Secretary of the 
Interior in the fall of 1936 finally rejecting all such applications for 
leases off the shores of California. 

Accordingly, it was at this time that some of these original appli- 
cants took it upon themselves to journey to Washington to spend 
months in conferring with the Secretary of the Interior, the Solicitor 
of the Department of the Interior, Members of the Congress, and 
various other officials in an attempt to demonstrate to these Repre- 
sentatives of the Government the substantial legal jusctification for 
recognizing Federal title and ownership of these submerged lands in 
the marginal seas. 

These original applicants were successful in convincing the Solicitor 
of the Department of the Interior and, finally, the Secretary of the 
Interior that the case for Federal ownership was sound. Accordingly, 
in the early spring of 1937, it is my understanding, the Secretary of 
the Interior recommended to the Attorney General that suit be insti- 
tuted by the United States against the State of California to obtain a 
judicial decision as to ownership and control of these submerged lands. 

Hence, it is obvious that we must distinguish between those persons— 
those original applican its—who filed for Federal leases prior to the 
time that the Secretary of the Interior adopted the concept of Federal 
ownership and recommended action thereon to the Attorney General, 
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and those persons who filed applications for Federal leases after that 
recommendation had been made by Secretary Ickes. 

Those persons filing after such recommendation hs ad been made con- 
tributed nothing to the Government’s cause and were in no w ay respon- 
sible for the institution of suit to establish the Federal Government’s 
paramount title or rights in the submerged lands; nor did they in 
any way aid or assist the Federal Government in proving its case. 

Thus it appears that persons filing for Federal leases on submerged 
lands after December 31, 1936, did so with the knowledge that the 
Secretary of the Interior had recommended the institution of suit to 
establish Federal ownership, and consequently such applicants are 
in a different category than the original applicants for leases in 1934, 
1935, and 1936. 

For these reasons my amendments designate as prior applicants 
those persons who had filed for Federal leases on or prior to December 

bl, 1s 36. 

In conclusion, Mr. Chairman, I should like to summarize my position 
with respect to the subject legislation. , 

First, as I have said, I have subscribed to the opinion that on and 
after June 23, 1947, the date of the decision in the California case, the 
submerged lands in the marginal seas were determined to be under 
the dominion and controi of the Federal Government and the United 
States had paramount rights therein. 

Conversely, it seems clear that the coastal States had no rights in 
such lands, that all mineral resources thereafter taken from such lands 
was the property of the Federal Government and that the moneys 
received from such natural resources should be put into the Federal 
Treasury. 

During the 314 years that have elapsed since the decision in the 
California case, no legislation has been enacted by the Congress to 
authorize and direct the Secretary of the Interior to exercise adminis- 
trative control over the submerged lands in the marginal seas. From 
the testimony adduced during these hearings so far it now appears 
very possible that many more years may elapse before appropriate 
legislation can be enacted, unless—and I cannot emphasize this point 
too strongly—all persons concerned with this legislation are willing 
to meet upon the common ground of compromise. 

I heartily endorse a prompt enactment of Senate Joint Resolution 
20, provided it is amended to include those amendments I have intro- 
duced. I sincerely believe that the enactment of such legislation is 
urgently necessary at this time, and I feel that it is fair to ‘all persons 

concerned since it reflects a fair and equitable compromise of all in- 
terests. 

This resolution does not quitclaim to the States of California, 
Texas, and Louisiana all the rights of the United States in the sub- 
merged lands by its provisions. 

However, it ratifies and confirms the rights of State lessees to by 
far the greater majority of the prospec tive and producing areas cov- 
ering the mineral deposits in the marginal seas. 

From the standpoint of the Feder al Government, this legislation 
is indeed a costly compromise since it leaves but a small segment of 
the areas in the marginal seas eligible to be leased by the Secretary of 
the Interior. On the other hand, this resolution, amended as | have 
indicated, empowers the Secretary of the Interior to exercise admin- 
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istrative authority over the marginal seas areas upon a practical and 


businesslike basis, thus insuring the continued exploration and pro- 
duction of oil so essential to the national security. 

Third, and finally, insofar as this small handful of original Federal 
applicants is concerned, my proposed amendments will recognize their 
equities and afford them some small measure of relief. They, too, will 
perhaps sacrifice a great deal by the enactment of this legislation, 
since if this resolution is en: acted with my amendments, many of their 
original applications covering areas in a maximum extent of 2,560 


acres may be reduced and leases granted to them upon a nominal- 
sized tract of but 80 acres. 


Thus, again, I say that Senate Joint Resolution 20, amended in the 
manner I have indicated, is a fair and reasonable compromise. In 
my opinion, it treats equitably the rights of all interested persons and 
is to the benefit of the people of the United States as a whole. 

(The proposed amendments to S. J. Res. 20 are as follows :) 


[S. J. Res. 20, 82d Cong., 1st sess.] 
AMENDMENTS 


Intended to be proposed by Mr. Murray to the joint resolution (S. J. Res. 20) 
to provide for the continuation of operations under certain mineral leases 
issued by the respective States covering submerged lands of the Continental 
Shelf, to encourage the continued development of such leases, to provide for 
the protection of the interests of the United States in the oi] and gas deposits 
of said lands, and for other purposes, viz: 


On the first page, between the first and second paragraphs of the preamble, 
insert the following new paragraphs: 

“Whereas certain applications for Federal leases on submerged lands of the 
Continental Shelf were filed with the Secretary of the Interior prior to December 
31, 1936, and such applications were denied and refused on the sole ground that 
the lands belonged to the State of California ; and 

“Whereas such applicants have expended large sums of money in prosecuting 
their applications, in advocating the cause of Federal ownership, and in aiding and 
assisting in the establishment of the rights of the United States in the submerged 
lands of the Continental Shelf; and”. 

On page 8, beginning with line 14, strike out all down to and including line 9, 
on page 9, and insert in lieu thereof the following new section : 

“Sec. 4. (a) In order to provide for the immediate and orderly development 
and utilization of the oil and gas deposits in the submerged lands of the Conti- 
nental Shelf adjacent to the shores of California, Louisiana, and Texas, the See- 
retary is authorized and directed to grant oil and gas leases on submerged lands 
of the Continental Shelf which are not covered by leases within the scope of 
subsection (a) of the first section of this joint resolution, to the following per- 
sons as herein provided: 

“(1) PRIOR APPLICANTS.—Those persons who, on or before December 31, 
1936, filed applications with the Department of the Interior for oil and gas 
leases on submerged lands of the Continental Shelf shall be accorded con- 
sideration by the Secretary as preferred applicants and the leases issued to 
them, insofar as it is practicable so to do, shall cover the area concerned 
in the original applications filed by such respective applicants. The Secretary 
in his discretion may limit the area embraced in any such lease to a maxi- 
mum of eighty acres and in those cases where the area originally applied 
for by such applicants is covered by leases within the scope of subsection (a) 
of the first section of this joint resolution, the Secretary is authorized and 
directed to make in lieu selections and grant leases to such prior applicants 
upon available submerged 7 adjoining seawardly the areas covered by 
their original applications for leases. 

“(2) OTHER APPLICANTS.—Those persons offering the highest bonuses on 
a competitive bidding basis. A lease issued by the Secretary pursuant to 
this paragraph shall cover such area as the Secretary may determine. 
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“(b) A lease issued by the Secretary pursuant to this section shall be for 
a period of five years and as long thereafter as oil or gas may be produced from 
the area in paying quantities, shall require the payment of a royalty of not less 
than 12% per centum, and shall contain such rental provisions and such other 
terms and provisions as the Secretary may by regulation prescribe in advance of 
offe ring the area for lease. 

“(¢) All moneys paid to the Secretary for or under leases granted pursuant to 
this section shall be deposited in a special fund in the Treasury to be disposed 
of as hereinafter provided.” 

Senator Murray. I am proposing these amendments which I think 
are essential to protect the rights and equities of these other claimants 
that have sought to procure title to leases on these submer ged oil lands. 
It seems that the joint resolution 20, as filed, gives no consideration 
whatever to the equities of those people who sought to initiate rights 
on this land by filing application for leases in the Interior Depart- 
ment. 

They take the position that the real title or dominium was in the 
Federal Government, and therefore undertook to make application for 
leases through the Interior Department. 

These applications for leases were at first rejected by the Interior 
Department upon the basis that the title or control over these lands 
was not in the United States Government, and the Interior Depart- 
ment had no jurisdiction, that the jurisdiction was in the States. 

I, of course, for a long time, even prior to the decisions of the Su- 
preme Court, felt that the title to these lands was in the United States 
Government. I remember for many years there were men coming to 
Washington who were interested in this problem, and were conte nding 
that the title was in the United States. They were so persistent that 
they finally succeeded in convincing the Solicitor of the Interior De- 
partment that that was where the title rested. 

Subsequently, the Secretary of the Interior requested the President 
to authorize the filing of the suit in the courts in order to determine 
this matter. Those suits were brought to trial and it has been decided 
that the title is in the Federal Government. Since that time I do not 
think it is possible for anyone to argue that the title is in the States. 

As long as that decision rests in the Supreme Court, it seems to me 
that we must recognize the title in the United States Government. 

Senator Lone. Just to keep the record straight, Senator Murray. 
You say that no one could argue that the title rests in the States. You 
do concede that the American Bar Association takes the position that 
title is within the States, and that the Association of Attorneys Gen- 
eral takes the same position. It can be argued and has been argued 
and I believe the previous witness has urged that. 

Senator Murray. The mere fact that the American Bar Association 
took that position would not be conclusive with me because I have 
known them to take positions that were erroneous on other matters. 
I do not think their position would be sacrosanct. At any rate, the 
theory that we are proceeding under here is that because of these dis- 
putes that exist, and because of the difficulty of continuing explora- 
tion and production of oil, that it is necessary for us to enter into 
some temporary legislation in order to have the operations in these 
lands go forward. 

It seems to me that if we are going to go upon that theory we must 
give consideration to the equities of those claimants who sought to 
initiate rights through the Federal Government, through the Interior 
Department. 
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The joint resolution 20, as it stands, gives very careful attention 
to the lessees who initiated their rights through the States. But no 
provision whatever is made to protect those citizens who took the view 
that the title really was in the United States. They came down to 
Washingon and spent considerable time and money in making an 
effort to convince the Interior Department, the Solicitor of the In- 
terior Department, the Secretary of the Interior, that they were pro- 
ceeding properly, and that their application should be recognized. 

Having acted in that manner in good faith, and having made such 
a considerable contribution to the final solution of this question, it 
seems to me that they should not be thrown out in the cold and totally 
ignored in this interim legislation that we are proposing here. 

Therefore, I have presented amendments which will protect these 
applicants under the theory of Federal ownership, and I will not 
take time to read it all. But it seems to me that it is very brief. 

I will read the first. It says, on the first page, between the first 
and second paragraphs of the preamble, insert the following new 
paragraphs: 

Whereas certain applications for Federal leases on submerged lands of the 
Continental Shelf were filed with the Secretary of the Interior prior to De- 
cember 31, 1936, and such applications were denied and refused on the sole 
ground that the lands belonged to the State of California; and whereas such 
applicants have expended large sums of money in prosecuting their applica- 
tions, in advocating the cause of Federal ownership, and in aiding and assist- 
ing in the establishment of the rights of the United States in the submerged 
lands of the Continental Shelf; and. 

That is the first amendment. 

The second amendment, on page 8, beginning with line 14, is to 
strike out all down to and including line 9, on page 9, and insert in 
lieu thereof the following new section. This section as amended is 
intended likewise to recognize the equities of these claimants under 
Federal Title. 

The Cuamman. And it also recognizes the leases which have been 
granted by the States. 

Senator Murray. Yes. It recognizes leases which have been granted 
by the States, but it also provides for the recognition of the equities 
of those American citizens who sought to initiate their title in the 
correct legal way by going to the real source of title, the United States 
Government. And when they acted in good faith and spent their time 
and money in undertaking to gain their rights in these lands through 
leases, it seems to me that they should not be entirely ignored while 
those who sought to secure their rights through the States are being 
carefully provided for. 

It seems to me that this proposed amendment is only fair and 
just to that small number of men—I do not believe there are more 
than 20 or 25 of them involved in this matter. At any rate, the 
Interior Department could very easily determine exactly how many 
are inovlved in this. ) : 

| would have liked to have had time to go into the subject more 
fully. But it seems to me that it is a simple matter of simple justice 
that I am presenting here, merely giving fair consideration to the 
equities of those men who are just as much entitled to consideration 
as those who came in through the erroneous claim of State control. 
Therefore I will submit the matter with that statement. 
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STATEMENT OF HAROLD L. ICKES, FORMER SECRETARY OF THE 
DEPARTMENT OF THE INTERIOR 


Mr. Ickes. I have prepared no written statement. I will try to 
make my remarks notably brief. 

I will not argue the law in this case. The Supreme Court has 
already passed on that in three original decisions and an equal number 
of refusals for rehearing. So the score seems to be about 6 to nothing. 
I would not care to go up against that. 

I have had certain theories about the use to which these offshore 
oil lands should be put. They ought to be devoted to the public 
interest. I plead guilty to being the man who was perhaps largely 
responsible for the « original C alifornia suit. Perh: aps you might like a 
minute devoted to the history of that. 

When any man comes to Washington as the head of a great depart- 
ment, generally speaking he accepts the decisions and the opinions 
that he finds of record. Nothing came to me, nothing was brought to 
my notice with respect to the validity or lack of validity on the part 
of these lessees who got their leases from the States. 

Finally two or three Californians came in. ‘They had filed under 
the Federal law. And then the matter was officially before me. I 
found that up to that time final decision had been made by the registrar 
of the land oflice of Los Angeles. 

I sent for one of the officials of the General Land Office and asked 
him to obtain from the registrar of the land office at Los Angeles the 
record with respect to a certain application that had been filed for an 
oillease. After I had gone through this record I sent word to the Land 
Office that all questions affecting offshore leases in California waters 
should come to me for final decision. 

A man by the name of Uel T. McCurry came in. He was one of the 
early ones. He had filed. Then others came in, and I finally concluded 
that while I would not presume to pass on the law to determine whether 
or not the Federal Government had title, or the State governments, 
there was enough doubt so that the courts, which after all are our 
tribunals to decide what the law is, should have a chance to pass upon 
this question. 

It was on that basis, and on that basis alone, that I thought that the 
whole subject matter should go to the Federal courts for decision. I 
had no predilection one way or the other; I was not for any claimant 
nor was I against any claimant. I wanted the law determined and 
then I would be able to follow the law. 

So I went to President Roosevelt and asked him to instruct the 
Attorney General to file a suit. You all know the results. 

In view of the fact that these lands, these oil lands, do belong to 
the Federal Government, I believe that they should be used for the 
benefit of all of the people of the United States. 

The Cuatrman. Mr. Secretary, at that point may I say that in the 
California case in the Supreme Court, and again in the Texas and 
Louisiana cases, the Supreme Court has made it quite clear that the 
assertion of ownership in the Federal Government is not made. 

Mr. Ickes. I used that word loosely, I should have said “paramount 
rights”. 
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The CuamrMan. Paramount right is the issue which will be before 
this committee—— 

Mr. Ickes. Paramount rights is all that I would want. 

The Cuatrman. The issue which will be before the committee with 
respect to the leases 

Mr. Ickes. There has been a good deal of loose language. Tide- 
lands, for instance. 

The CnarrmMan. May I say what I conceive to be the issue so far 
as this aspect of the matter is concerned? The issue here, before 
this legislative committee, is whether or not the leasing which under- 
took to provide the ways and means of asserting rights to explore 
and prepare the public domain, does in fact extend to an area which 
the Supreme Court does not assert is part of the public domain, but 
merely that the Federal Government has a paramount right. 

Mr. Wueecer (Burton K. Wheeler, former Senator from the State 
of Montana). May I interrupt to say that I will have to take issue 
with you and point out how the Supreme Court in the Texas case 
does in effect say ownership, and in another case decided by the Su- 
preme Court in which they said that the marginal sea in Alaska was 
public lands. 

The CuatrmMan. Please, Senator, do not say that you are taking 
issue with me. We want vou to be heard. 

Mr. Ickes. I happen to believe that the Federal Leasing Act did 
and does apply to these offshore oil lands. I understand that Senator 
Wheeler so believes. In fact I know that he does. I understand that 
he is going to discuss that issue this afternoon. 

I believe further that the Attorney General and the Secretary of 
the Interior, in holding that they did not apply, were derelict in their 
duty. 

I go further and say that the stipulations entered into between those 
two officers of the Federal Government, and the attorney general of 
the State of California, constitutes nothing less than a contempt of 
the Supreme Court of the United States. It conferred or attempted 
to confer upon the attorney general of California power which, even 
if oe two executive officials of the Federal Government could 
grant it. he could not legally exercise it. He could not take and 
exercise it under the statutes of California. 

This whole thing has been as obscure and messed up a public issue 
as anything with which I have ever had any connection. 

The CnHarrman. With that I think we will all agree. 

Mr. Ickes. I think this resolution if adopted will simply continue 
that state of affairs and would attempt to recognize what I regard 
as a wrong committed by the Attorney General of the United States 
and the Secretary of the Interior of the United States. 

If these prope rties belong to the people, then the V ought to be used 
for the benefit of the people. These lessees are trespassers, nothing 
else in the world. When I came here I found pending a case involv- 
ing Elk Hills, in California. It had been appealed to the General 
Land Office. A rumor came to me that the head of the General Land 
Office was going to find for the lessee. I took the case myself and 
looked into it very carefully. 

The result was that the case went to the Supreme Court, which 
refused to hear it, thereby confirming what I had decided, that title 
belonged in the United States. 
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We ousted the Standard Oil Co. of California from as rich a square 
mile of oil as existed anywhere in the world. And we collected 
damages of $6,500,000. I earned my salary for my entire term right 
there, within the first month or 6 weeks. 

What were we to do with these trespassers! This resolution pro- 
posed to confirm their titles—to give them title, they have no title 
now—it proposes to exclude people who did file in good faith and who 
did spend a lot of money in perfecting their leases ; just throw them 
out of court. 

My successor, as Secretary of the Interior, just picked up all of 
the perfectly legal applications for leasing permits that had been 
filed under the Federal Mineral Leasing Act and threw them into 
the nearest waste receptacle. They had no standing with him. I 

say that they have a vested interest there that ought to be recognized. 

T do not believe in rewarding trespassers by confirming their title 
in perpetuity. This is what this resolution would amount to for 
as long as oil ean be extracted. This indeed would be a rich reward 
for trespassers who ordinarily would be penalized for trespassing. 
They have already had out of those investments much more money 
than they ever put in. They have had rich profits. They have built 
great reserves. They have made investments in other companies. 

Out of what?) With what? With money that belongs to all the 
people of the United States. This resolution does not propose to 
make anybody account for anything. The proposal is to kiss these 
trespassers on both cheeks and say, “Here is a new lease on life, go 
out and live happily ever after.” 

Meanwhile, we have an illiteracy jn the United States of 13.5 percent 
of the adult population. According to the Army formula, that means 
adults who have not gone higher than the fourth grade. 

On the morning of February 15, in reading my Washington Post 
at breakfast, my eyes were struck bv a certain headline on the front 
page. Here it is: “Army studies lower draft standards.” The lead 
was to the effect that two new tests would be applied to those who 
flunked intelligence tests. 

The first paragraph went this way: 

The Army has under study two plans for lowering induction standards for 
draft-age men who fail the mental-qualification test, it was learned yesterday. 
One approach would permit the induction of selected substandard inductees as 
selected or fixed by Congress. The other approach would allow the induction of 
virtually any physically fit man who knew his right hand from his left. 

That is more than some of our law officers know sometimes. Here 
is the concluding paragraph : 

In World War II mental standards for induction were progressively lowered. 
After failing the standard test the draftee was given a literacy examination, a 
test by pantomime— 
whatever that may be— 
and then an individual psychiatric test before being rejected as useless to the 
Army. 

The wartime bottom of the well mental-rejection rate was 8 to 9 percent, or 
1 out of 4 of all draftees rejected. 

That is our situation today in a country that boasts of universal 
free education. We have not enough money to pay for schools or to 
repair our schools. We have not enough money to pay decent salaries 
tothe teachers. Our standards are being lowered continually, 
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Why should we worry about that when some people who are already 
rich out of oil that the people own want to become richer? That is the 
issue, so far as I am concerned, in this whole matter. 

I do not believe that you can call this interim legislation. It reminds 
me of those intcrim buildings on Constitution Avenue, built at the time 
of the first war. I remember going up to the top of the Washington 
Monument with President Truman, because we wanted to get a cer- 
tain outlook at to certain proposed bridges. He looked at those “tem- 
porary” buildings, and he said, “I want all of those out.” 

They will not be out during my lifetime. They will not be out in 
the foreseeable future. Yet they” are interim. They are too damned 
interim, really. 

This would be just as interim, this legislation that is proposed. 

Now as to illiteracy by regions: in the North, 10 percent; the South, 
29.9 percent; the West, 8.3 percent. It ranges from 4.1 percent for 
Iowa to 27 percent for Louisiana. 

I know that the Senator from Louisiana is doing all that he can 
to improve the educational standards of his State. But if some of 
this oil money, the profits from this oil, went on a pro rata basis with 
need taken into account to States and communities, we could do a lot 
to improve the illiteracy rate in all parts of the country. 

And what is of greater importance to a democracy than citizens 
who, as a result of enough education, can intelligently comprehend 
the issues involved in the campaigns in which they elect their Repre- 
sentatives, their Senators, and their President ? 

I would have liked a little more time. 

The CuHarrman. May I ask, Mr. Secretary, whether it is your posi- 
tion that none of these State leases should be recognized ? 

Mr. Ickes. That is my position. 

The Cnuamman. Did you not testify before the Judiciary Commit- 
tee in 1946 that the good faith of certain lessees should be recognized 
by the Government ? 

Mr. Ickes. I do not think that they have shown much good faith 
since these decisions came down. 

The Cuatrrman. That testimony at that time 

Mr. Ickes. Lining up these State attorneys general, hiring the at- 
torney general of Nebraska at $18,000 a year—no one in Nebraska 
ever thought he was worth that—lining up and spending money like 
drunken sailors, in order to hold on to property that belongs to some- 
one else; that is not good faith. 

If I had still been Secretary of the Interior and these people had 
come in right after that decision, what I would have tried to do would 
be to get them together in a room with the clients of Senator Wheeler 
and knock their heads together until they agreed. 

But the longer time elapses the less able are they to come in and say, 
“See how clean my hands are?” They are not clean now; they might 
have been originally. 

The Cratrman. The evidence before the committee would indi- 
cate that the position of the Government in the Supreme Court was 
that it would not challenge good faith on these leases, and that is what 
this resolution tries to resolve. 

Mr. Ickes. I was the one that wanted the Department of Justice to 
try that. And I was willing to make all of the concessions that would 

have done equity all around. 
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Attorney General Clark even took Texas out of the case, or tried 
to. He was rebuked by a member of the Court for so doing. There 
has not been good faith. 

The Cuarrman. Are there any other questions? 

Senator Murray. Mr. Ickes, I suppose you know that the attorney 
general of the State of Montana took the position that the p: aramount 
rights i in these lands were in the Federal Government long before the 
decision of the Supreme Court. 

Mr. Ickes. So did the attorney general of Alabama. I think one 
other. 

Senator Lone. Missouri was the other. 

Senator Murray. I think the attorney general of West Virginia, 
too. 

Mr. Ickes. I think that there is a different attitude on the part of 
certain officials of some of the States, in contrast with their prede- 
cessors. 

Senator Murray. Mr. Ickes, as I understand it, you are opposed to 
Senate Joint Resolution 20? 

Mr. Ickes. I am. 

Senator Murray. Would your position be that if the Senate does 
undertake to pass this kind of legislation that it would only be proper 
that the equities of these claimants under the Federal proprietor- 
ship—— 

Mr. Ickes. I cannot understand with what conscience Congress 
could legislate in a way that would destroy those vested rights in favor 
of trespassers. That is just beyond me. But then I cannot understand 
the Attorney General and the Secretary of the Interior. Suppose 
they did not have a perfect instrument, the only instrument available 
to give effect to the ruling of the Supreme Court to grant leases to 
these new offshore oil lands was the Federal Mineral Leasing Act 

They throw it away voluntarily, and then they entered into this 
stipulation which they had no right to make. I think they should have 
enforced the Mineral Leasing Act with reference to these offshore oil 
lands, at least until the courts had said that it was not applicable. 

Senator Murray. It would be an obvious injustice for the Congress 
to recognize the alleged rights of those who sought to gain leases 
through the States, and at the same time ignore and reject those who 
sought properly to initiate their rights through the Federal Gov- 
ernment. 

Mr. Ickes. And under this last stipulation the attorney general of 
California advertised—I think that it was the lands commission 
out there, but with his concurrence—advertised for two additional 
leases, and they were granted, at a rate 50 percent less than two other 
companies bid. 

The State of California has not shown good faith. It could have 
accepted those higher leases if it had any right to accept any, and, if 
necessary, condemned a site which would have deprived the Stand- 
ard of California of a monopolistic right that it has along that sea- 
shore, and allowed these other companies to come in and whipstock 
their pipes under there and drill oil. 

Instead of that, they gave it to Signal and to another one. Two of 
the trespassers now have additional leases, while nothing has been 
done either to protect the men whom someone has the duty to protect 
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or to see to it that the sovereignty of the United States, the para- 
mount interest, is made to mean something. 

Senator Murray. Already those lessees who secured their leases 
through the States have profited by many hundreds of million of 
dollars. 

Mr. Ickes. Enormously. 

Senator Murray. That should have gone into the Treasury of the 
United States. ‘ 

Mr. Ickes. Certainly. 

Senator Murray. It could have been very well used by this Gov- 
ernment in taking care of the situation that you have just adverted 
to a short time ago, the dreadful illiteracy that prevails in the coun- 
try because of the fact that we do not have enough money to build 
schools, we have not enough money to pay teachers, we have not 

enough money to train them. Yet hundreds of millions of dollars 
are pouring into the coffers of those people who were favored in this 
situation. 

Mr. Ickes. I cannot. squeeze a tear out for those poor devils who 
will not risk their capital. They used to risk it. The American 
theory is that they risk it for a profit, for a prespective profit. If 
they do not want to risk their capital, I wish that they would make 
some assignments to me. I will undertake to raise some capital, al- 
though it is a little out of my line. 

And I think that I would know something about the necessity of 
procuring oil for defense. I have had a good deal to do with that. 
According to certain cliches that we have to listen to these days, 
eve rything is for defense, all for defense. No one is trying to do 
anything for these poor oil companies. 

Senator Corvon. Mr. Secretary, I do not follow you, frankly. If I 
understood you correctly, it is your view that the Leasing Act should 
apply to the leased land. 

Mr. Ickes. Yes, sir: it certainly does. 

Senator Corpon. That provides for a 1214-percent royalty plus 
bonus. That is substantially what these people are paying now, 
those who have the leases. 

Mr. Ickes. On the California coast? They pay more than that 
in California. 

Senator Corpon. At least it is as much. 

Mr. Ickes. In Texas it is about 1214 or less. 

Senator Corpon. So that under the Leasing Act, so far as the oil 
companies are concerned, they would have as much enrichment, if 
they had held under the Mineral Leasing Act, as they have under 
the leases now / 

Mr. Ickes. The Leasing Act could have been amended to increase 
the royalty. That is what should have been done. But I do not 
want to throw away all of our rights while amending it. 

Senator Corpon. Do you think the whole Leasing Act is wrong? 
And we ought to start over again / 

Mr. Ickes. I think the royalty is too low. Does the Senator know 
what King Ibn Saud gets out of his concession over there 4 

Senator Corpon. Quite a little gravy. 

Mr. Ickes. It is 50 percent, and we are glad to pay it. He is only 
a poor, ignorant Arab. 
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Senator Lone. This is true about those wells in that particular case, 
however, from the impression that I have by hearing of it. ‘Those are 
relatively shallow wells that do not involve as much expense of drilling 
as some other wells that involve much greater cost. 

Mr. Ickes. Labor is very cheap over there, too. Overhead is 
secondary. 

Senator Lone. Mr. Secretary, I am in complete agreement with 
you that no matter who leases, whether State or Government, that we 
should get as much royalty on behalf of the leasing authority as 
possible. I have always felt that these leases should be on a competi- 
tive basis and that we should, insofar as possible, encourage those bid- 
ding to offer as much royalty as possible. 

I believe in my State leases are being let at the present time which 
bring about one-sixth, rather than one-eighth. I think all the leases 
bring that. 

They have brought at least one-sixteenth in addition to the cus- 
tomary one- -eighth, as well as large bonus payments. 

The law of my State 

The Cuatrman. Did you say one-sixth or one-sixteenth / 

Senator Lone. One-sixth, or, in many cases, one-sixteenth in addi- 
tion to the customary one-eighth, which would amount to about one- 
sixth instead of one-eighth. 

I take it you are in complete agreement that we ought to get as much 
royalty as we can for the Government under any leasing act that 
we pass. 

Mr. Ickes. I do agree with that. One step is necessary in order 
to make sure that you can get competition, and that is, if it can be 
contrived to give the Federal Government the power to condemn for 
access to these oils. 

What has happened in southern California is that the Standard 
Oil Co. of California acquired ownership of a long strip of the shore, 
passage over or under which is necessary to reach the offshore oil from 
sites that are landward of the str ip owned. Some companies under- 
took to whip stock under that right-of-way. That is what it amounts 
to, a right-of-way for monopoly. The Standard Co. asked for an 
injunction and it was granted. 

If these other companies that bid 50 percent more could have had 
access under that strip owned by Standard of California, then we 
would be getting 50 percent more out of those oil wells under the 
two new leases. 

Senator Long. Do you think that in connection with any legisla- 
tion we pass in regard to this problem it would be good to require 
competitive leasing rand competitive bidding ? 

Mr. Ickes. Yes: I do. 

Senator Long. In my State we have a provision that a person 
bidding 

Mr. Ickes. But it is no good if the other person has a bottleneck. 

Senator Lone. I understand that. In my State we have a pro- 
vision that in offering leases for bids the State mineral board can 
provide what the minimum bid must be. For example, if it believes 
that they can get an additional one-sixteenth in addition to the cus- 
tomary one- eighth, the bid can call for that. It can possibly call for 
as much as one-third. 
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What sort of language would you suggest along that line? Just 
making it optional for a person to offer a cash bonus or providing 
a minimum amount that they must offer? 

Mr. Ickes. I would go on the theory of a minimum and then real 

competitive bids above that minimum. It could come in the form 
of a bonus, or higher royalty or both. 

Senator Lona. Mr. Secretary, I am sure that you understand that 
the so-called quitclaim legislation that we discussed, particularly 
the legislation that was vetoed by the President, insofar as my State 
is concerned it does not affect the title to the great majority or the 
greater portion of the land. 

For example, here is a map before us where someone indicated 
what they believed the belt to be off Louisiana and Texas to the edge 
of the Continental Shelf. The figures given by a witness for the 

industry the day before yesterday, I believe, stated in effect that only 

about 10 percent of the land off the Continental Shelf could be con- 
sidered as falling within the boundaries of Louisiana and Texas, at 
least within the original boundaries. 

That would not really affect the entire coastal group that some 
people claim. There has been suggestion here that this legislation 
would completely give away all the Federal Government rights. It 
only affects about 10 percent as far as Louisiana and Texas are con- 
cerned, 

I am pretty much in agreement with your idea of Federal aid to 
education. I was one of the authors on the Federal aid to education 
bill. 

Mr. Ickes. I am aware of that. 

Senator Lona. I hope that I will be able to go along with the bill 
proposed this time. If they do not get the religious issue involved 
in it we might be able to pass that bill. 

In my State practically everything we collect from the oil com- 
panies, whether in terms of rentals or royalties or in terms of our 
severance tax, goes to education. 

Mr. Ickes. In Texas also, to a large degree, and in California. I 
want to see highly educated men and women from Louisiana, Texas, 
and California, and I would also like to see a higher percentage of 
well educated people from Arkansas, Mississippi, and others that I 
could name. 

Senator Lone. Of course you understand that as far as Louisiana is 
concerned, what you are advocating would take from us a lot more 
than we could hope to get back in State revenue. 

Mr. Ickes. That is true. But that does not negate the right of other 
people in other States to share in Federal property. 

Senator Lone. So far as I know, my State legislature has appro- 
priated a sum, I believe about $50,000, on one occasion at least, and 
probably about $10,000 at a rec ‘ent session of the legislature, to ad- 

vance the claim of the State of Louisiana. TI think that is part of the 
$18,000 that you mentioned was being paid to a former Attorney 
General. 

I take it that you do not disagree with the propriety of a State in 
urging its own case before the courts or before Congress, do you? 

Mr. Icxrs. Not at all. If it does not use iNegitimate methods. 

Senator Lone. Do you know of any illegitimate methods that are 
being used 
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Mr. Icxes. I never heard of any illegitimate methods employed by 
the oil companies. 

Senator Lona. I personally do not know of any. You made refer- 
ence to the fact that these people are in bad faith. 

Mr. Ickes. Have you read the entire history of the Standard Oil 
Co.? 

Senator Lona. Yes, sir. It is true that I do believe that the present 
Rockefeller Trust is probably using the money to the better advan- 
tage of the people than the person who originally created all that 
wealth. 

Mr. Wuretrr. Your father was very familiar with that. 

Mr. Ickes. I ought to be permitted to spend what I earn and what 
I am entitled to myself, without having to be required to give it to a 
trustee to found an eleemosynary institution. 

Senator Lona. I believe the Solicitor for the Interior Department, 
Mr. Mastin White—— 

Mr. Ickes. Of Texas. 

Senator Lona. I believe he testified that there had been statements 
made by the President of the United States, by the Secretary of the 
Interior, and by several Attorneys General to the effect that if the 
Federal Government were able to establish their claim in the coastal 
belt they felt in good faith they ought to ratify the existing State 
leases. 

Do you know whether there had been such assertions made on behalf 
of the Government ? 

Mr. Ickes. I do not know. 

Senator Lone. If such assertions had been made, and if parties in- 
vested their money relying upon those assertions, you would concede 
possibly that the Gov ernment does owe some obligation to at least 
keep faith on its own assertions ? 

Mr. Ickes. I think that it also owes some obligation to these people 
who have been denied their right to press for their leases. They have 
made investments in good faith, too. 

Senator Lone. What did the Government do to urge those people 
to make those investments? Did the Government make any state- 
ments to the effect that it would recognize their leases and help them? 

Mr. Ickes. They are doing that now. 

Senator Lona. As Secretary of the Interior did you ever hear of 
these people interested in acquiring these lands for the State, or have 
you ever suggested to them that they should have some rights in con- 
nection with these leases? 

Mr. Ickes. No. I had personal contact with only two or three of 
them. They came to me on appeal from the Land Office. 

Senator Lone. So far as you know, did you ever take any action to 
encourage these people to invest their money in applying for Federal 
leases ? 

Mr. Ickes. They did not have to be encouraged. That is a fiction of 
the oil industry ; that you have to encourage these people to go out and 
find a gold mine in the way of an oil well. 

Senator Lone. You did nothing to encourage them with respect to 
the validity of their claim if they did file for these leases? 

Mr. Ickes. Never. 
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Senator Lone. You know of no action on behalf of the Attorney 
General of the United States, or the President, to encourage any of 
these people 

Mr. Ickes. As to the President, he would have referred that matter 
to Interior. He would not have passed on it. What the Attorney 
General might have done, I do not know. 

Senator Lone. You do not know of any action to encourage these 
people to invest their money on this basis ? 

Mr. IcxeEs. No, sir. 

a ‘nator Lone. In 1933, December 22, you, I believe, signed a letter, 


‘at least your name was signed to it, with which I am sure you are 
we ell familiar, stating: 



















It has been distinctly settled * * * that title to the shore and under water 
in front of lands so granted inures to the State in which they are situated 
* * * such title to the shore and the lands under water is regarded as in- 
cident to the sovereignty of the State * * *. The foregoing is a statement 
of the settled law, and therefore no right can be granted to you either under 
the Leasing Act of February 25, 1920, 41 Stat. 437, or under any public land 
law to the bed of the Pacific Ocean whether within or without the 3-mile limit. 

Title to the soil under the ocean within the 3-mile limit is in the State of 
California, and the land may not be appropriated except by authority of the 
State. 


















That was sent from your office. 
Mr. Ickes. Yes. 
Senator Lone. Did that bear your signature ? 

Mr. Ickes. That was policy that I inherited and it was policy when 
I wrote the letter. It continued to be policy until this doubt came 
into my mind and then I wanted the whole thing reviewed by the 
Court. 

Senator, I never hesitated to reverse myself when I found that I 
was wrong. 

Senator Lone. Here is the point that I am getting to: Would it not 
seem to you that if a man received this letter, or had knowledge of 
this letter that you had in mind, and he relied upon the statement of 
the Secretary of the Interior that the States owned this property, bid 
millions of dollars for State leases and then spent additional millions 
in developing these leases, would it not seem to you that that person 
should be in at least some degree entitled to rely on the statement by 
the Secretary of the Interior, that he should be recognized as being 
in good faith in this matter? 

Mr. Ickes. I have always said that they had equities there. But 
they are not trying to adjudicate the equities. They are trying to 
grab it all. They do not admit that there is any equity lying in any- 
one else. 

The unfortunate person in this whole situation is a man who 
guessed right. He is out of luck, that is, as to where title really 
resided. He is out of luck. 

Senator Lone That person of course never did actually have these 
lands, did he? 

Mr. Ickes. No. He filed for a right to explore. 

Senator Lone. As a matter of fact if we follow your suggestion 
that these leases should be let on competitive bidding, where ev erybody 
could come in and bid as much as he theught he could give the 
Government, that man still would not have anything as far as his 
equity is concerned, would he, because he would have to bid against 
other persons competitively for those same leases? 
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Mr. Ickes. If he got the right to drill he would have an equity. 

Senator Lone. If he had the right to bid? 

Mr. Ickes. To drill. You have to bid for that. 

Senator Long. What 1 had in mind is: do you think these people 
would be satisfied to be given the opportunity—these people who 
applied for these Federal leases—to come in and bid competitively ¢ 
Do you think they would be satisfied with that, these applicants for 
Federal leases? Or do you think that what they are seeking is to 
get these leases at 1214 percent with a payment of 50 cents on the 
acre, where a competitive bid would probably bring a royalty of 30 
or 35 percent as well as a payment of maybe $35 or “$40 an acre? 

Mr. Ickes. What would he have a right to bid on, as matters now 
stand ¢ 

Senator Lone. As it stands under the Federal law, under the present 
leasing law, if that were exercised at this time, would that not have 
the effect of permitting these people to acquire the leases at 1214 
percent, plus 50 cents an acre? 

Mr. Ickes. That law was changed with my consent. 

Senator Long. These lessees that you say “guessed right,” did they 
not always have the right to bid on these leases? Even under the 
State leases? 

Mr. Ickes. Yes; but they were advised by their attorneys that they 
would not have a good title; that they would be eee I's. 

Senator Ecroy. Mr. Chairman, may I ask Mr. Ickes right there: 
Where an individual or an oil company has a rec Soniaae equity, how 
can he be considered a trespasser ? 

Mr. Ickes. He has no title. He cannot show any title. His title 
stems from the State, and the State had no right to claim title, accord- 
ing to the Supreme Court. 

Senator Ecron. When Senator Long made me inquiry awhile ago 
about how these oil companies received their leases. 1 believe you 
stated that that was the policy that you inherited. 

Mr. Ickes. They received the leases from the State, not from 
Interior. 

Senator Ecron. But that was a recognized policy that even you 
recognized at that time; is that true? 

Mr. Ickes. I did initi: ally, ves; until I found out that I was wrong. 
Then I changed my mind. 

Senator Ecroy. What called my attention to it is that there was a 
gentleman here this morning who testified, I think before you came 
in, and he left his proposals with us, and they are on record with the 
committee. 

L happened to turn to page 37, and that relates to what the Senator 
from Louisiana asked awhile ago. I do not know whether it is true 
or not. But you did intimate awhile ago that you did recognize that 
poliey ? 

Mr. Ickes. I said so flatly. I will say so again. 

Senator Ecron. This says: 

Ex-Secretary of the Interior Harold L. Ickes, on December 22, 1933, wrete me 


r ca, 


Stating specifically that the Federal Government had no jurisdiction over the 
floor of the ocean either inside or outside of the 3-mile limit. 


That is what I was getting at. Those companies that. took leases 
under a recognized authority, a recognized policy, why should they 
then be considered trespassers ¢ 
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Mr. Icxrs. I was not the Supreme Court. It was not argued before 
me asa oo It was not argued before me even as Secretary of the 
Interior. I did follow the policy that I found in the Interior until I 
came to doubt it. Then I saw to it that it went before the proper tri- 
bunal, the Supreme Court of the United States. 

The Supreme Court has clarified the whole thing. It has said the 
paramount interest is in the United States and not in the State of 
California. 

Now unless we want to overrule the Supreme Court, as you have so 
eloquently and urgently been urged to do, we have to recognize that. 

It is not the first instance when people have gone wrong on a certain 
assumption of legal rights and then gone to the Supreme Court and 
the Supreme Court has said “You have been wrong all of the time.” 

It seems to be your theory that because I, as an executive officer, 
wrote a certain letter on a certain date, that is binding on the Federal 
Government, on Congress, on the courts. 

Senator Ecron. It was until it was changed. 

Mr. Ickes. Precisely. It was binding on me until it was changed 
too. Once it is changed, it is changed. It is no longer the law. 

Senator Lona. Mr. Secretary, it is my understanding that we had 
applications filed with the Interior Department—I think they were 
filed when you were Secretary—by 17 co-ops, I am informed, for at 
least 100 square miles off Louisiana, and filed in 1946, for 16,000 acres, 

Mr. Ickes. What month? 

Senator Lone. I had a notation that that occurred about the same 
time as the President’s veto of the original tidelands bill. 

Mr. Ickes. That was after I had taken my hat and gone away. 

Senator Lona. Here are applications for enormous amounts of prop- 
erty which undoubtedly would bring substantial revenue. If this 
property is to be leased, do you think it would be a good idea for us to 
amend the Leasing Act so that we can get the Federal Government as 
much as possible before it is leased, or do you think we ought to let 
the people get it for 50 cents an acre? 

Mr. Icxrs. I think the Leasing Act should be amended. 

Senator Lona. Before the lease is let ? 

Mr. Ickes. Yes. I think it is still the law but it needs amendment 
in the public interest. 

Senator Lona. You were the Petroleum Administrator for War 
during World War II, I believe. 

Mr. Ickes. That is right. 

Senator Lone. During that time did you have in mind contesting the 
State’s claim on these tidelands and urging the Federal Government’s 
claim? 

Mr. f KES. I think I had already taken it up with President Roose- 
velt. I did not get consent right away, you know. I had to urge it a 
number of times. . 

Senator Lone. Do you recall when you first urged that this Federal 
claim should be pressed ? 

Mr. Ickes. I might be able to find that in my records. I do not 
recall offhand. 

Senator Lona. Could you give us just a general idea? Would vou 
say it was around 1937, 1938, 1939? Do you have some idea of when 
that might be? 
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Mr. Ickes. As a pure guess, subject to amendment, I would say it 
was along in that period. 

Senator Lone. { read somewhere, and some information on this 
subject, that you had urged that this litigation be undertaken before 
World War LI. 

Mr. Ickes. That is my impression. 

Senator Lone. And that during World War II, however, when you 
were Petroleum Administrator for War, you at that time urged that 
this litigation should not be undertaken at that time because of the 
imperative necessity of producing as much oil as possible, and you 
thought that it would be better to go ahead and produce under State 
leases. 

Mr. Ickes. I do not recall that. I doubt it. From the time that I 
began to feel doubt as to the position of the Department with respect 
to the ownership of offshore oil, I pressed for legislation. The suit 
originally was filed in the district court, the southern district of Cali- 
fornia, by Attorney General Biddle. IL took it up with him right away. 
I said “That will not reach the Supreme Court for 15 or 16 years. 
Won't you dismiss that suit and file an original suit in the Supreme 
Court ¢” 

President Roosevelt had died and President Truman had succeeded 
him. I took it to President ‘Truman, after being turned down by the 
Attorney General. I took it to President Truman and he instructed 
the then Attorney General, Mr. Clark, to file it in the Supreme Court. 
Senator Anderson must remember that. 

Senator AnpERsoN. It was in the fall of 1945. 

Mr. Ickes. That was done. 1 never wanted a delay on that after 
it was started. 

Senator Lone. Are you positive in your own mind that you never 
urged that this litigation should be held off and State operations 
should be permitted to continue during the war in order to get the oil 
production ¢ 

Mr. Ickes. We were getting oil production. We were getting oil 
production. 

Senator Lone. I want an answer to that particular question. Are 
you certain in your own mind that you never encouraged a withhold- 
ing of this Federal claim, at least during the war, in order to get 
increased oil production ? 

Mr. Ickes. It would surprise me if you could show me evidence 
that Idid. I might be mistaken, It is going back a long way. 

The Cuarrman. Are there any other questions ? 

Senator Lone. Just one other point: Do you think that if these 
oil companies were ever in good faith, and based on your own letter, 
for example, that in your opinion they had good State leases, do you 
think that they should be divested of their rights without the showing 
that they had done something wrong? You have made a statement 
here that these fellows had behaved in such a way that they ought 
to be divested of whatever interest in good faith that they had. 

Do you think it would be fair to divest these people of their claim 
recognized as being in good faith in this matter, unless it has been 
actually shown that they did something unfair or reprehensible? 

Mr. Ickes. Suppose you came on my farm and built a crib in good 
faith, do I have to let you stay there ? 
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Senator Lone. Suppose we put it this way: Suppose you tell me 
that that is John Smith’s farm, and that you are certain that John 
Smith’s title is good on that farm, and you advise me that that is the 
case in an official capaciy. Based upon your advice, I then go on 
that farm and build myself a crib. 

Mr. Ickes. You are still a trespasser. It is up to you to determine 
your title. It isn’t up to me. 

Senator Lone. As a matter of fact, sir, if you were the president 
of a corporation, and you advised a person interested in leasing certain 
lands that you had no claim on that land and it did not belong to 
your corporation—— 

Mr. Ickes. That would not protect him. He is responsible. 

Senator Lone. Do you not recognize that you would be estopped in 
a court of law? 

Mr. Ickes. No; I do not. He would have to get a good lawyer and 
let the lawyer tell him who has the title. 

Senator Lone. You do not believe that vou would be bound by your 
own statement ? 

Mr. Ickes. No. 

Senator Lone. Where you expressly stated that you do not have 
claim, 

Mr. Ickes. No, sir. Besides, I have not made such statement to 
any of these State lessees. I do not believe I had met any of them at 
that time. 

Senator Lone. You did, however, sign this particular letter that I 
mentioned, advising that this did belong to the States ? 

Mr. Ickes. That is right; but I was wrong. The Supreme Court 
said so, 

The Cuarmman. Thank you very much, Mr. Secretary. We appre- 
ciate your presence here and your response to all the questions. 

The committee will assemble at 2: 30. 

(Whereupon, at 1:30 p. m., the hearing was recessed, to reconvene 
at 2:30 p.m.) 























AFTERNOON SESSION 


The Coatrrman. The committee will come to order. please. 
Senator Wheeler, we will be very glad to have your statement. 





STATEMENT OF BURTON K. WHEELER, ATTORNEY, 
WASHINGTON, D. C. 


Mr. Wueeter. Thank you. Mr. Chairman and members of the 
committee, 1 have not come here to argue the question of whether or 
not you should quitelaim the land of the marginal sea to the States. 
I would have thought that the Supreme Court had passed upon that 
issue, and that it was settled. 

I notice that Mr. Perez, I guess it is, testified that we ought to have 
respect for the decisions of the Supreme Court. and then he proceeds 
to attack the last two or three decisions of the Supreme Court. 

It reminded me that lawyers, when they have a decision of the 

Supreme Court that they like, why, then, they don’t want it attacked ; 
but when they have a decision against them. why. they immediately 
want to attack that Supreme Court decision 
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Senator Lone. Well, Senator Wheeler, even taking the prevailing 
view of the majority of the Supreme Court, I believe that the Court 
did point out that it was up to Congress to decide what disposition 
should be made with that property, even if you completely agree with 
the logic of the majority opinion, which is not to say that there should 
not be some equities on behalf of the States in the disposition of it no 
matter which view you are going to take. 

Mr. Wueever. I am not arguing that question with you, but I do 

say that I recall when President Roosevelt urged that six new mem- 
bers be appointed to the Supreme Court, and I took the opposite view ; 
and at that time these very gentlemen belonging to these oil companies 
for the first time, I think, in their lives patte d me on the back because 
of the fact that I was trying to uphold the Supreme Court. 

I said that then that I have not always agreed with the Supreme 
Court and did not always agree with them in the decisions which they 
had formerly made, when they decided against me. I have repeatedly 

said that if you destroy the Supreme Court of the United States or 
destroy the prestige of the Supreme Court with the masses of the peo- 
ple of this country, then you are doing a great disservice to this coun- 
try. because after all the Constitution of the United States and the 
Supreme Court of the United States are somewhat of a religion, and 
particularly at this time when people are confused. 

I think it is reprehensible, the propaganda that has been gotten out 
by some of the oil companies and by some of the States in the vicious 
attacks which they have made on the Supreme Court. In all history, 
I have never seen as vicious an attack as has been made upon the 
Supreme Court of the United States as in this instance. 

Now, if the oil companies—— 

Senator Lone. Might I ask this, Senator: I do not know the particu- 
Jar thing you have in mind. However, are you criticizing any attack 
made upon the Court in the course of these hearings / 

Mr. Wueetrr. No, no; not in these hearings, because I have not 
paid attention to them, but in the previous hearing I brought out the 
fact that some of the pamphlets and circulars gotten out by these 
people, on the Supreme Court, were the most vicious things that I 
have ever seen. 

Now, as I said, many years ago for the first time some of the people 
patted me on the back because I took the position of upholding the 
Supreme Court. I wonder, supposing the Supreme Court had ruled 
the other way in this case and then somebody introduced a resolution 
or introduce ed a bill for the purpose of overriding the Supreme Court’s 
decision, I wonder what these people who had come down to Congress 
would have said? They would have said, “Why, you must not attack 
the Supreme Court. That is a terrible thing to do, and you are 
destroying the courts, you are destroying the country, when you do it. 

I just feel that the Supreme Court has ruled in these cases, and to 
go out and condemn the Supreme Court is a bad thing, whether they 
are right or whether they are wrong, in the opinion of some lawyers. 
It is a very bad thing for this country, for these people to go out and 
make the attacks upon the Supreme Court that they have made. 

I read where Senator Douglas said that when some of these large 
corporations get decisions that are favorable to them and anybody 
criticizes them, they immediately come to the rescue of the Supreme 
Court. But when there were-some cases decided against them then 
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they were most vitriolic in their attacks upon the Supreme Court. If 
you are going to preserve a democratic republic in this country, if 
you are going to preserve our present system of government, then 
the people of this country have to have “confidence not only in the 
President of the United States but in the Supreme Court of the United 
States and in the Congress. And those people who go out and seek 
to destroy the confidence of the people in Congress or in the Supreme 
Court are playing right into the hands of the Communists of this 
country, and those who seek to destroy a democratic republic. They 
ought to bear that in mind when they are m: iking those attacks, because 
they are doing a greater disservice to this country, in my judgment, 
than even the Communists are doing, because the people do not pay as 
much attention to the Communists as they do to the propaganda that 
is gotten out by these people. 

Senator Lone. Of course, you do not think for one moment that 
we question the right of people, however, to petition Congress for 
redress of what they consider their grievances to be? 

Mr. Wueeter. Oh, no, certainly not, or to make any legitimate ar- 
gument. But that is not what they did in these cases, that is not what 
they did in some of these circulars and pamphlets that were gotten out 
attacking the Supreme Court in this particular instance. I called at- 
tention to some of them when I appeared before the Judiciary Com- 
mittee of the Senate—I think it was a year or 2 years ago—and I 
think if the Congress of the United States should overrule and quit 
claim these lands to the States at this time, that they would be ren- 
dering a great disservice, not only to the country but to the prop- 
erty interests of this country. I think it would be a very great dis- 
service to the United States. 

did not. come here to talk on the subject. I only mentioned it, 
because of the hearing this morning. 

Now, Mr. Perez talked about the amount of money that these oil 
companies had spent, and so forth, in California. That is true; they 
did spend money. But compared with what some of these little fel- 
lows spent, it did not mean anything. It was pennies, with reference 
to their wealth, as compared with what the little fellows spent in 
trying to protect their rights. 

No only that, but some of these oil companies, as was pointed out, 
in California—and I am familiar with some of them—have made 
millions out of the worthless State leases that they got. They have 
all their money back and a great deal more, too. They got millions 
out of it, and used much of that money in developing other proper- 
ties. But, as I say, I do not come here to take that question upon, to 
decide that question. 

As the committee knows, I am the attorney for a number of ap- 
plicants for prospecting permits under the Mineral Leasing Act of 
1920, as amended in 1935. 

If you will go back and study the history of that act, the legisla- 
tive history of that act of 1920, you will read what Congressman 
Mondell said, what Senator Smoot said, what other Members of the 
Senate said with reference to why they wanted to pass that act. You 
will see that they said that “We want to pass this legislation so that 
men of courage, so that prospectors, men-of ambition, men who are 
willing to rough it and take a chance, will go out and try to develop 
it.” And they said, “We want to have them find oil, wherever it is, 
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even if it is on private property, or wherever it is.” It was for the 
purpose of encouraging the little fellows. 

Now, as Senator “O? Mahoney and some of you people know, who 
was it that developed this country? If you go into the West you will 
know that the man who discovered, who ‘brought about and dis- 
covered, most of the minerals and most of the oil in the country was 
not any big outfit; it was the little man; it was the prospector who 
went out into the hills. And I know of one instance in Montana 
where one of the big oil companies came in and they turned down the 
field. Another man went out, he mortgaged his home and, as you 
said, he begged and borrowed money from whomever he could, and 
he went out and drilled in that field and struck oil, and today it is one 
of the biggest oil fields in northern Montana. 

So, it is the little fellow who has really developed this country and 
not the big fellow. The big fellows come in after the little fellow has 
discovered it; they acquire his rights, but it was the little fellow who 
discovered it. 

Now, in this instance, it was some of these little men who went out 
and took a chance and said that there was oil out there in California, 
and those are the people whom I happen to represent here today. 

I represent the only people who have vested rights, and I want to 

call your attention to the fact that I say they have vested rights in 
the marginal sea. 

Relatively, they are a very small group of prospectors, 15 or 16 in all. 
I represent 13 of these people. Their rights could be protected by a 
simple amendment which I shall offer. The inclusion of this amend- 
ment would not affect the application or the operation of the general 
scheme of this proposed resolution in any substantial way. 

The vested rights of the 16 people do not lie off the coast of Texas 
- off the coast of Louisiana. Only the marginal sea, off the coast of 

California—nothing in Louisiana or Texas—is affected by the 16 
applications of these small prospectors. Even in California there 
are only two relatively small trespassing oil neki which have 
obtained State leases covering these areas in which vested rights have 
been created by the previous act of the Congress of the United States. 

Senator Lone. Might I interrupt you for just a moment / 

Mr. WuHere.er. Yes. 

Senator Lone. Do you explain further on why you make this state- 
ment, why these are the only people who have vested rights? 

Mr. Wueexer. Yes; I come back to it. 

These companies are the Southwest Exploration Co. and Signal 
Oil & Gas Co., which have always had particular political affiliations 
in California as well as here in ‘Washington. 

So, there is here involved only the question of the rights of 16 
prospecting permit applicants against two trespassing oil companies 
off the coast of California, and I will call attention to why I say they 
are trespassing. 

They are not involved in any complications respecting the applica- 
tion of the resolution to the coast of Texas or the coast of Louisiana; 
and the matter involved is so small comparatively that the recognition 
by Congress of plain justice to these few little prospectors I repre- 
sent would not affect the slightest the large purposes of increasing oil 
output for the emergency envisioned by this resolution, 

80859—51——17 
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As I say, the applications of my clients cover lands underlying the 
marginal sea off the coast of Califor nia. The lands they claim lie in 
the area off the coast of California in which the Supreme Court of the 
United States said, in United States v. California, that the Federal 
(Giovernment has paramount rights and full power and dominion over 
the lands and the deposits of 011 that those lands contain. 

In United States v. Texas, which the Supreme Court decided last 
fall, Mr. Justice Douglas clearly declared in the most unmistakable 
terms that the United States not only has paramount rights in this 
area but that it owns this area and that this area belongs to the 
United States. 

What was the sin of these little people who filed permits for this 
land off the coast of California? Why have they incurred the emnity 
of powerful oil interests and the hostility of State governments and 
the constant opposition of Government bureaus who have tried to 
destroy their rights at every opportunity / 

Their sin was that they were the first to claim that these vast re- 
serves of mineral wealth belonged to the United States; that they 
should be exploited, not by selfish regional interests but developed for 
the benefit of all the people of the United States. 

It is these little prospectors that the United States of America and 
all the American people can thank for the decision of the Supreme 
Court that this oil belongs to the Nation. Had it not been for their 
untiring and unremiting efforts—the efforts of these people over the 
lust 15 years—to vindicate Federal rights in this area, this committee 
would not be sitting here today. 

It is these small prospectors which first raised and agitated and 
hammered away on the question of Federal ownership, and it ise learly 
to the tenacity and their courage that the Nation has available today 
for all the people this vast empire of mineral wealth which lies along 
its coast. 

These prospectors are not people with large financial resources, and 
they have strained their personal finances to the limit in attempting to 
obtain from the Government bureaus justice that Congress recognized 
in its command to the Secretary of the Interior, but w hich the Secret ary 
of the Interior denied them in defiance of that command. 

The sin of these little people is that they thought that an act of 
Congress which said that the Secretary was directed to issue them a 
permit actually meant what it said. 

Their sin is in their reliance upon the public faith of the United 
States. 

Their sin is in their belief in the honesty and good faith of the Secre- 
tary of the Interior, and if there is one thing that this committee 
should do it should be, at least, to preserve their. opportunity of vindi- 
cating the public faith of the United States in the courts of this 
country. 

Now, with respect to the background of the rights of our clients: 

The rights of the claimants whom I represent have become vested, 
and the Secretary is under a mandatory duty to issue prospecting 
permits tothem. Under the Mineral Leasing Act, as it was originally 
passed in 1920, the granting of prospecting permits was placed in the 
discretion of the Secretary. Section 13 of the act provided that— 

The Secretary of the Interior is hereby authorized, under such necessary and 


proper rules and regulations as he may prescribe, to grant to any applicant 
qualified under this act a prospecting permit. 
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That is how the act stood until August 21, 1915. On that date 
there became effective an amendment to this section 13, which covered 
prospecting permits. For the language of mere authorization, the 
Congress now substituted language which commanded the Secretary 
to issue certain prospecting permits. As amended, section 13 now 
reads as follows: 

Sec. 13. That the Secretary of the Interior is hereby authorized and directed, 
under such necessary rules and regulations as he may prescribe, to grant to any 
applicant qualified under this Act, a prospecting permit * * * Provided, 
That said application was filed 90 days prior to the effective date of this 
amendatory act. 

So under the law as it was amended in 1935, and as it stands at the 
present time, the Secretary was commanded to issue prospecting per- 
mits to anyone who had applied at least 90 days prior to August 21, 
1935. Now the applicants whom I represent are all in this mandatory 
group—everyone of them. They all filed 90 days prior to the 
amendment. 

Again, I will say they all filed 90 days prior to the amendment. 
And, again I will say that according to the best information I have 
there are not more than 15 or 16 of these mandatory applications, all 
for lands off the coast of California, and I represent 13 of these appli- 
cants in the mandatory group. I am leaving with the reporter a list 
of these 13 applications, and I am asking that this list be included 
in the record. 

(The list of 13 prospecting permit applicants represented by Mr. 
Wheeler is as follows :) 






Serial No. —} Date of filing 


Applicant || Serial No. Date of filing Applicant 











| 
| 


LA-O51805 Feb. 6,1934 | J. Cunningham. 1} LA-052331._| Feb. 16,1935 | Ronald V. Jensen. 
LA~-051847..| Mar. 5, 1934 Dery! L. Mayhew. || LA-052404 Mar. 6,1935 | Ora L. Dillman. 
LA-052140..| Sept. 6,1934 | Arthur W. Weirick. || LA-052406..| Mar. 8,1935 | J. B. Primm. 
LA-052146_.| Sept. 11,1934 | Charles W. List. LA-052415__| Mar. 13,1935 | William Henry Tay- 
LA-052149__| Sept. 13,1934 | Patrick George Quinn. | lor. 

LA-052150 .| do Clifford Finley. LA-052465 May 31,1935 | Samuel K. Strickler 
LA-052165 7 Sept. 22, 1934 W. W. Duncan. LA-052466.__|_....do s Willard M. Strickler. 


} 
j 
| | 
i { ! 


(Nore.—Mr. Wheeler subsequently, on March 1, 1951, submitted the following 
correction in his testimony relative to the number of applicants whom he rep- 
resents, and a revised list of the applicants, showing the amount of acreage 
involved in each application. ) 

“We have obtained a list of the acreage described in the prospecting permit 
applications of the people whom we represent. Prior to the hearing, and in 
accordance with our last information regarding these applicants, I believed that 
there were still 13 of them. But, on checking with the people of California, I 
find that because of changes in the circumstances of some of these applicants there 
are actually only 11 of them left.” The list brought up to date is as follows: 








AR ont anne. 


Mar. 6, 1934 | Fred Vermilyea aa 36 


| | 
Serial No.— | Date of filing | Applicant Acreage 
oe culana ud walle Mar. 5, 1934 | Deryl L. Mayhew Oe 1, 600 
LA-05!805 ; ----| Feb. 6,1954 | J. Cunningham 1, 600 
LA-052140___..... .....-.| Sept. 6, 1934 | Arthur M. Weirick__- 640 
LA~052146 5; ...--| Sept. 11, 1934 | Charles W. List : 1, 600 
LA-052149. .........- --| Sept. 13, 1934 | Patrick George Quinn 960 
LA-O52150 s ee Clifford Finley ; 1. 280 
LA~052!165 Sept. 22, 1934 | W. W. Duncan 960 
LA~052331 _ _ _- | Feb. 16,1935 | Ronald W. Jensen 1, 600 
LA-052406..........- | Mar. 8, 1935 | J. B. Primm .. 1, 600 
LA-O051843 Mar. 3,1934 | Hubert L. Rose, Jr-_- 300 
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Mr. Wuee ter. It gives the names of the applicants, the serial num- 
bers of their applications, and the dates of their filing. Of course, 
none of these applications was ever filed on behalf of any oil company. 
These people are not trespassing on the public domain. Yet, the pres- 
ent resolution would purport to give congressional sanction to the 
depredations of the large oil companies who are now trespassing on 
the public domain and “would in practic al effect destroy the rights 
of my clients under existing laws. These 13 applicants are just 
ordinary small prospectors, who are asking that the law be applied 
and not disregarded as the Secretary of the Interior has disregarded 
it. 

These people have vested rights in the marginal sea, and Senate 
Joint Resolution 20 would destroy those rights. These rights are 
vested under the Constitution in accordance with every decision of 
the Supreme Court on the subject from the time of the decision of 
Chief Justice John Marshall in Marbury v. Madison, which was 
decided in 1803. There Chief Justice Marshall laid down the dis- 
tinction between «a discretionary and a ministerial act. He said 
first that when an executive oflicer was merely exercising his powers 
as a political agent of the President, and oe his authority was 
directly deleg: ited to him by the President of the United States, 
the courts would not interfere with his exercise of that author ity. But 
Marshall went on to say that where the legislature commands that 
oflicer to perform certain duties, and the rights of individuals depend 
upon his obedience to that command, then the officer cannot disobey 
that command and proceed to sport away the vested rights of others. 
This is the language of Chief Justice Marshall: 

But when the Legislature proceeds to impose on that officer other duties; 
when he is directed peremptorily to perform certain acts; when the rights of 
individuals are dependent on the porformance of those acts; he is so far the 
officer of the law; is amenable to the laws for his conduct; and cannot at his 
discretion sport away the vested rights of others, 


So it follows that these 13 people whom I represent have vested 
rights under the Constitution, which cannot be sported away. iam 
sure that the committee would not desire to recommend the passage 
of any legislation which would result in sporting away these vested 
rights. I want to be sure that everyone on this committee fully under- 
stands what this joint resolution will accomplish. And I am advising 
this committee, most respectfully, that this resolution, in spite of sec- 
tion 8, which purports to save any preexisting rights, actually aecom- 
plishes and opens wide the door (to use the language of Chief Justice 
Marshall) to sporting away these vested rights to the large oil com- 
panies who have been and are now trespassers upon the public lands 
of the United States. 

I wish to emphasize to the committee that the Secretary of the In- 
terior is commanded by section 13 of the Mineral Leasing Act, as 
amended in 1935, to issue prospecting permits to the 13 applicants 
who filed 90 days prior to August 21, 1935, and whom I represent. Not 
only is this clear from the language of the 1935 amendment, which 
specifically says that the Secretary is directed to issue these permits 
but, in addition, the United States Court of Appeals for the District 
of Columbia has declared on two occasions that, with reference to 
this small group of applicants for prospecting permits, the Secretary 
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is under a legislative command to issue the permits and has no dis- 
cretion to deny them. 

The first of these decisions by the Court of Appeals for the District 
of Columbia is that of Justice Vinson, now Chief Justice of the Su- 
preme Court of the United States, in Unite d States ex rel Roughton 
v. /ckes, decided in 1938, and appearing in 101 F. (2d) 248. The plain- 
tiff there had filed later than 90 days prior to August 21, 1955. He 
claimed that under the 1935 amendment he was entitled to a prospect- 
ing permit even though he filed later than the date fixed by the section. 
Justice Vinson stated as follows at page 250 of the decision: 

While the language quoted by the plaintiff directs the Secretary to grant a 
prospecting permit, additional language following expressly limits this duty to 
those applications filed 90 days before the effective date of the act. 

Justice Vinson went on to say: 

At the time of the consideration of the bill, there were pending many applica- 
tions for prospecting permits, and Congress directed the Secretary to issue pros- 
pecting permits to those otherwise qualified who had filed their applications for 
prospecting permits more than 90 days before the effective date of the act. 

* So, it is very clear to us that the use of the word “directed” in section 1: 
as amended, only applied to the applications for prospecting permits on file 90 
days before the effective date of the act. 

I need not remind the committee again that every one of the 13 ap- 
plicants whom I represent belongs to that very small group who did 
have their applications on file 90 days prior to the effective date of 
the amendment of August 21, 1935. 

The second decision in which the United States Court of Appeals 
for the District of Columbia discussed the duty of the Secretary to 
issue permits to this small group of applicants was decided in 1944. 
In that case, United States ex rel Jordon v. Ickes, appearing in 143 F, 
(2d) 152, Justice Miller again declared that the rights of these few 
people were mandatory in ¢ character. There again the court said that 
the plaintiff in that particular case had filed too late to obtain a permit 
under that section as a matter of right. And Justice Miller pointed 
out that the absolute right under the statute to obtain a permit arose 
only with respect to the people whom I represent; namely, those who 
had filed at least 90 days prior to the 1935 amendment. 

Mr. Justice Miller said at page 153 of the decision : 

It was not the intention of Congress, in amending the earlier act, to deprive 
the Secretary of discretion, except as concerned a very limited group of applica- 
tions filed 90 days prior to the effective date of the amendment (August 21, 
Ge)" * :? *®, 

And this small group whom the court of appeals has repeatedly 
said has absolute rights to permits is the very group whose vested 

rights I am here asking the committee to preserve in any legislation 
whic h it may recommend. I am here asking that any legislation which 
issues from this committee shall contain a saving ¢ ‘Jause which will be 
practically effective to preserve and recognize their vested rights. The 
present resoluiion, I am thoroughly convinced, affords them no real 
protection at all. 

Senator Lone. Senator Wheeler, you are well versed in constitu- 
tional law. If these people whom you represent actually have vested 
rights in this matter, would it be possible for this committee by any 
legislation or by Congress to deprive them of their rights constitu- 
tionally? 
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Mr. Wueeter. Well, I do not think the Congress could under the 
Constitution; but, nevertheless, I think it would complicate matters 
very greatly, and it would tend to indicate an intention to the court, 
and it would make it more difficult for these people in court, as a prac- 
tical matter, in my judgment. All I am asking for in this amendment 
is simply that these rights that were vested be protected, and I shall 
offer an amendment to that effect. 

Senator Lone. Well, possibly, it might have this effect, of indicat- 
ing that Congress never did construe these properties as being land 
covered by the Mineral Leasing Act—— 

Mr. Wueecer. That is right. 

Senator Lone. But that a subsequent act of Congress might indicate 
that intent. 

Mr. Wueeter. That is right. 

Senator Lone. But, as far as depriving your people of the vested 
rights that they have, constitutionally I would doubt that the C ongress 
could deprive them of those rights by a st: itute passed. 

Mr. Wueeter. I think there isa very serious question as to whether 
Congress could; but, as I say, what it would do, in my judgment, is 
that it would tend to say to the courts: “Well, after all, the Congress 
does not think that this marginal sea comes within the meaning of the 
term ‘public lands’.” But I shall point that question out to you a little 
farther on. 

Senator Lone. Of course, the crucial point in this matter would not 
be what the Congress thinks about the Mineral Leasing Act but what 
the Congress that passed the Mineral Leasing Act in 1920 thought 
of it. 

Mr. Wuereter. That istrue. But, on the other hand, it may be that 
a court might mistakenly say that, where a subsequent Congress does 
pass legislation affecting the same subject, it puts an inter pretation 
upon the former legislation, and that is what we do not want to see 
done. It might mislead some court. 

According to a recent decision of the Supreme Court, the marginal 
sea is public land, and, therefore, even under the Government’s theory, 
the Minera] Leasing Act must be applicable. 

Senator Lona. Might I ask you this question on that point that I 
referred to? 

Mr. Wueeter. Yes, indeed. 

Senator Lone. It is my understanding in the Texas case that much 
of the Texas argument, at least one of the alternative arguments of 
the State of Texas, was that when Texas came into the Union it re- 
served all of its public lands. I believe there had been something 
of a controversy as to whether or not the Federal Government would 
assume the public debt of the State of Texas, and it was decided that 
Texas would keep its public land and also keep its public debt. 

Mr. Wueeter. Yes. 

Senator Long. And, based upon that, Texas urged that the tidelands 
were public lands, and the Supreme Court had to hold that they were 
not public lands, in order to keep Texas from having their tidelands. 

Mr. Wueeter. No. And, as long as you call my attention to it, in 
United States v. Tewas, October 16, 1950, 339 U. S. 707, it was ar gued 
that the situation with respect to Texas was different from that of 
California, in that Texas was formerly a sovereign Nation in her own 
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right. It was argued that she retained the ownership of the marginal 
sea at the time she was admitted to the Union. 

At page 717 of the opinion, Justice Douglas said this: 

We assume that as a Republic she had not only full sovereignty over the 
marginal sea but ownership of it, of the lands underlying it and of all the riches 
which it held. In other words, we assume that it then had dominium and im- 
perium in and over this belt whjch the United States now claims. 

Now, mind you, he said “ownership of it,” of the lands underlying it, 
and all—— 

Senator Lone. Of course, Texas had no states when she was a na- 
tion; when Texas was an independent nation, she was not an inde- 
pendent nation such as the United States, which was a group of states 
that had bound themselves together. She was the state and the fed- 
eral government all in one at that stage. 

Mr. Wueever. Let me read this decision. 

Senator Lone. Yes. 

Mr. Wueecer. I will read it again. At page 717 of the opinion, 
Justice Douglas said this: 

We assume that as a republic she had not only full sovereignty over the 
marginal sea but ownership of it, of the lands underlying it, and of all the riches 
which it held. In other words, we assume that it then had dominium and 
imperium in and over this belt which the United States now claims. 

Now, I want to call your particular attention to what he said they 
had ownership in, and he said, “In other words, we assume that it 
then had dominium and imperium in and over this belt which the 
United States now claims.” Those two words are significant. What 
is the meaning of these Latin words? Imperium, of course, means 
national sovereignty in the sense of political power and authority. 
But what is meant by dominium? Bouvier’s Law Dictionary defines 
it as follows: Dominium. Perfect and complete property or owner- 
ship in a thing. 

Black’s Law Dictionary defines “dominium” as “ownership; prop- 
erty in the largest sense, including both the right of property and 
the right of possession and use.” 

So “dominium” is the exact equivalent of ownership, that is, com- 
plete and perfect ownership ; ownership in the fullest sense. 

At page 718, referring to the admission of Texas, Justice Douglas 
said : 

We hold that as an incident to the transfer of that sovereignty any claim 
that Texas may have had to the marginal sea was relinquished to the United 
States. 

So, he said Texas had the ownership of it, and they relinquished it 
when they became a part of the United States, to the United States, 
so there is not any question. 

Now, he further says the dominium or the ownership in the fullest 
sense passed from Texas to the United States. 

Then, matt Douglas specifically refers to the decision in the Cali- 
fornia case and quotes from it, and then makes the following state- 
ment with respect to the marginal sea, in general, and regardless of 
where it may be situated, and I am quoting now: 


And so although dominium and imperium are normally separable and separate, 
this is an instance where property interests are so subordinated to the rights 
of sovereignty as to follow sovereignty. 
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His opinion goes on to point out that the property and ownership 
of the United States in the fullest sense have coalesced in the mar ginal 
sea with political or national sovereignty, in the following passage, 
which I am quoting: 


It is said that there is no necessity for it—that the sovereignty of the sea 
can be complete and unimpaired no matter if Texas owns the oil underlying it. 
Yet, as pointed out in United States v. California, once low-water mark is 
passed the international domain is reached. Property rights must then be so 
subordinated to political rights as in substance to coalesce and unite in the 
national sovereign. 

So, according to the clear and unmistakable pronouncement of the 
Supreme Court, the United States owns the property rights in the 
marginal sea off the coast of California, and the United States the 
marginal sea in the fullest sense of the term. There can no longer 
be any question about it, and Mr. Justice Douglas in the Texas case 
has set at rest the campaign of misrepresentation regarding the Cali- 
fornia decision which the oil companies started after that decision 
and have been carrying on ever since. 

Senator Lone. Might I ask you this question, because I do not be- 
lieve that your answer is directly responsive to the question I had 
in mind? 

If I recall the Texas case correctly, Texas had reserved its public 
land by agreement with the United States in coming into the Union, 
that Texas would keep its public domain. 

Mr. Wureter. Well, that is not what the Supreme Court has said. 

Senator Lone. It is public land. Now, wait just one moment—the 
Supreme Court in the Texas case agreed that Texas would keep its 
public lands, and that it did; but it said that that reservation did not 
keep for Texas its tidelands. It is difficult for me to see how you 
argue that this is public land, on the one hand, and falls within the 
definition of public land, when the Supreme Court had to find that 
it was not public land, otherwise Texas would have possessed their 
tidelands. 

Mr. Wueerter. Well, I will call your attention to another case where 
the Supreme Court of the United States has said the marginal sea 
is public land. 

Senator Lone. Now, Senator Wheeler, you were criticizing Mr. 
Perez for liking some of the earlier decisions better than the later 
decisions, in his presentation, and it looks to me like you are putting 
yourself in the position of liking the earlier decisions better than the 
iF iter decisions. 

Mr. Wueecer. No, I am calling your attention now to a late case, to 
a very late case, a case that was decided between the time that the 
California case was decided, and the Texas case was decided by the 
Supreme Court. 

The committee is aware that for many years the Interior Depart- 
ment denied these applications of my clients solely on the ground that 
the United States did not own the land. It was the position of the 
Interior that California owned the land. But when the Supreme 
Court held on June 23, 1947, that the United States and not Cali- 
fornia owns the land, it finally established that the Interior through 
the years had been wrong, and that these applicants had been right 
all the time. 
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Senator Corpon. Senator, might I interrupt you ? 

Mr. Wueeter. Yes, sir. 

Senator Corpnon. What significance do you give to the fact that 
the Supreme Court, when it promulgated its final judgment and 
decree in the California case, accepted the language tendered to it by 
the Department of Justice in its entirety, except that it eliminated the 
term “proprietary,” as that word was used in the offered language 
of the judgment ? 

Mr. Wurerer. W ell, I will say this to you: It was extremely con- 
fusing; if you will read the briefs of the Attorney General of the 
United States in that case, he took two positions: one; he took the 
position that they were public lands of the United States, and in an- 
other place he took just the opposite view. 

Strange as it may seem, the Department of Justice rte argues and 
said, “Well, here is what the Attorney General said,” but he said two 
different things. He said one thing in one place and he said another 
in another place, because at that time what he was trying to do was 
to get the Supreme Court to decide in his favor, and he put in an 
alternative. Now on the point of ownership, Mr. Justice Frank- 
furter, in his dissenting opinion in the California case, talked about 
imperium, but said that the majority had not said anything about 
dominium. 

Justice Douglas, when he came to decide the Texas case took up 
this Latin phrase that Mr. Justice Frankfurter stated, and he said 
what I have just stated, and he took both of these Latin phrases and 
said that both applied, and they applied not only to Texas but they 
applied to California as well. So, there is not any question at all. 

Senator Corpon. I am interested in that particular question, be- 
cause there the Court evidently gave direct attention to the specific 
word “proprietary” and he eliminated it, which was to me tanta- 
mount to a refusal to hold that there was any proprietary interest in 
the area in question in the United States. 

Mr. Wueeter. Well, I will admit very frankly that in my judg- 
ment the Supreme Court left it in a very confused state with refer- 
ence to that decision in California. 

Senator Corvon. It left me confused. 

Mr. Wueeter. It left most everybody confused. But, as I say, in 
the Texas case they sought to correct it, and did correct it in the 
Texas case, because if you will read Justice Frankfurter’s dissenting 
opinion, he talked about imperium and dominium. But, as I said, 
Justice Douglas said, and I repeat this—I do not know whether you 
were here: 

We assume that as a republic she had not only full sovereignty over the margi- 
nal sea but ownership of it, of the lands underlying it, and of all the riches which 
it held. In other words, we assume that it then had dominium and imperium in 
and over this belt which the United States now claims. 

So, what he was doing apparently was talking up the language of 
Justice Frankfurter’s dissenting opinion and clarifying what they 
meant exactly. 

As I pointed out, what is meant by “imperium”? “Imperium,” of 
course, means national sovereignty in the sense of political power and 
authority. But what is meant by “dominium”? ace Law Dic- 


tionary defines it as “perfect and complete property or ownership in 
a thing.” 
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Black’s Law Dictionary defines “dominium” as the same thing, 

o “dominium” is the exact equivalent of ownership, that is, complete 
and perfect ownership, ownership in the fullest sense ; and at page 
718, referring to the admission of Texas, Justice Douglas said: 

We hold that as an incident to the transfer of that sovereignty any claim that 
Texas may have had to the marginal sea was relinquished to the United States. 

In other words, the dominium or the ownership in the fullest sense 
passed from Texas to the United States. 

Then, Justice Douglas specifically refers to the decision in the Cali- 
fornia case and quotes from it, and then makes the following state- 
ment with respect to the marginal sea, in general, and regardless 
of where it may be situated. He says: 

And so, although dominium and imperium are normally separable and separate, 
this is an instance where property interests are so subordinated to the rights of 
sovereignty as to follow sovereignty. 

Then he goes on to say that there is no necessity for it, that the 
sovereignty “of the sea can be complete and unimpaired no matter if 
Texas owns the oil. Ho says: 

Yet, as pointed out in United States versus California, once low-water mark 
is passed the international domain is reached. Property rights must then be 
so subordinated to political rights as in substance to coalesce and unite in the 
national sovereign. 

So, what he is seeking to do there, it seems to be perfectly clear, 
is that he is trying to clear up the confusion that was caused in the 
California case. 

After that first decision in the California case, the lawyers in the 
Interior Department went to work, and proceeded to invent a new 
theory. As I said, their previous theory had been that it belonged 
to the State of California. 

This newly invented theory was stated in a so-called opinion of the 
Solicitor of the Interior, issued August 8, 1947, that even though 
the marginal sea belongs to the United States, as the Supreme Court 
said, still these applications must be denied for the reason, as they 
now said, that the Mineral Leasing Act does not apply to the marginal 
sea. 

Well, we took that up and filed a memorandum, and took it over to 
Solicitor White. Solicitor White said to me and to my son that if 
this had come up as an original proposition, he would have decided 
in our favor, but, he said they have to follow precedent. Well, as 
a matter of fact, there was a precedent in the Interior Department, 
a decision by Margold, the Solicitor, in which he said that the marginal 
sea was public land. 

Now, the Attorney General approved of the opinion of the Solicitor 
f August 8, 1947. 

Senator Lone. When was it that Mr. White made that statement 
to you, that statement, if it had been made to him as an original propo- 
sition he would have decided in your favor ? 

Mr. Wiirever. Early 1948, 

Senator Lone. That was before the Texas decision ? 

Mr. Wureier. That was before the Texas decision. 

Senator Lone. The point I have in mind, and I have received no 
answer to this as yet, is that in the Texas decision, you know that was a 
close decision, that was 4 to 3, and with two judges abstaining. 
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Mr. Wueeter. Yes. I do not care how close it was. 

Senator Lone. And there were a lot of people, I believe even people 
in the Department of Justice—I think one of the Attorneys General 
made the statement that in his opinion the case for Texas was im- 
measurably stronger than the case for Louisiana and California, based 
on this fact, that Texas had reserved their public lands in coming 
into the Union, and could it be that Mr. White had in mind that 
very same thing that the Attorney General had in mind, that Texas 
had reserved their public lands? 

Mr. Wuereter. No, because—— 

Senator Lone. But when the Supreme Court held that reservation 
of public lands did not reserve for Texas their rights in the marginal 
sea, then that completely knocked that opinion out the window as 
far as the Supreme Court was concerned. 

Mr. Wueeter. No. He was not talking about Texas at all when I 
was talking with him in 1948; I was talking about these specific appli- 
cants which came before 1935, and as to which the Congress in 1935 
had directed the Secretary to issue permits. There was not any per- 
missive authority. Congress ordered him and directed him to do so. 

Now, there was not any question of Texas before us. and we were 
not discussing Texas, and I was not interested in Texas. Frankly, I 
do not know anything about Texas; and I am not interested in the 
rights of Texas at the present time. 

I am only citing this case in Texas at the present time, not because 
I have the slightest interest in it; it is none of my business; I am 
just representing some clients who, I think, are entitled to permits 
as we have argued in the court down here, just about 2 or 3 weeks ago. 

We started a suit in 1948. It is pending down here before Justice 
McLaughlin, and has been argued. 

Senator Lone. Here to me, though, is the very nub of your argu- 
ment: that your clients are entitled to a lease because the marginal sea 
is public land. 

Mr. Wueetrr. That is right. 

Senator Lone. Now, Texas argued that they owned their marginal 
sea, one of the reasons being, in the first place, on the same ground that 
Louisiana argued that it owned its marginal sea, but in the alternative, 
‘Texas had reserved their public land, and Texas was arguing just what 
you are arguing, that the marginal sea is public land. 

Mr. Wuretrr. Let me say this to you: As a matter of fact, I say that 
in our case we argued this question down in court just the other day. 
I did not want to go into this because it would prolong the argument; 
but in the title of the act it speaks of public lands. I do not have it 
here, but in the title of the act it speaks of public lands; but in 
the act itself it says “lands belonging to the United States” and does 
not use the term “public lands” at all. 

Now, what the Department of Justice is saying is because of the fact 
that it does in the title refer to public lands, and what is in the title 
of the act determines to what the act applies. 

Now, the courts of this country have repeatedly and repeatedly held 
that where the language of the act is plain, that the title does not have 
anything to do with it. It is the body of the act, and nowhere in the act 
does it refer to public lands. It says “lands belonging to the United 
States,” and these lands belong to the United States. We say that 
the question of whether or not they are public lands is really im- 
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material. If you will go back and read the history of the case, you 
can see that it was repe eatedly stated in the arguments in the Senate 
and the Congress of the United States, we want them to go out and drill 
for oil wherever and whenever it can be found. If they ‘had thought at 
that time that there was oil out there, they would have said to go out 
and drill oil because they were so hard up for oil during 1920. 

Now, there is not any question about it in my mind at all because as I 
say, the courts of this country universally have held that where the 
language is plain in the body of the act, and the title of the act refers 
to something else, the title of the act has nothing to do with it. You 
only take into consideration the title of the act when the language is 
confused, and is not plain in the body of the act. 

I can cite you hundreds of cases upon that subject from the Supreme 
Court on down. 

Senator Lone. Do you have any evidence or any statements of 
public officials prior to 1920 who ever expressed the opinion that the 
Federal Government owned the marginal sea? 

Mr. Wueeter. Now, I know that California in their case claimed 
to have about 100 cases of decisions of Federal administrative officers 
which indicated that they believed that the Federal Government did 
not own the marginal sea, and even Mr. Ickes here had signed such 
a statement. 

Senator Lona. Here is the point I had in mind: When we look for 
congressional intention, if Congress was intending in the act by the 
words “lands belonging to the United States,” to give the right to 
lease the marginal sea, if Congress has that intention, it might be 
revealing to know whether members of C ongress at that time thought 
the Federal Government owned the marginal sea. 

Mr. Wueeter. I do not know whether they did or not, but again 
let me refer to Chief Justice Marshall’s decision in the Dartmouth 
College case—in the Dartmouth College case and in subsequent cases— 
that where the Congress of the United States did not realize at the 
time that certain things were coming up, that subsequently if they 
did come up they would be included in the statute; and that was 
particularly true in the first case by Chief Justice Marshall. 

It was so held in a recent case decided by Justice Black in 1945, and 
in dozens of cases, so it does not make any difference whether they 
had it in mind at all. 

If the language is plain, then the Supreme Court says that the law 
applies. I think one case was with reference to Puerto Rico, where 
at the time the law was passed Puerto Rico was not a part of the 
United States. 

Somebody questioned whether the law applied to Puerto Rico be- 

cause of the fact that Puerto Rico was not at that time a part of the 
U nited States. But the Court held that notwithstanding the fact 
that the Congress did not have it in mind at that time, nevertheless 
since the act applied to territories, the Supreme Court held that the 
law applied. As to that principle there cannot be any question at all. 

Senator Lone. I do not want to seem hostile to your position, Sen- 
ator—— 

Mr. Wuereter. No, I understand it; I will be glad If I can clear 
it up. 


Senator Lone (continuing). But I am sure you will have a better 


chance of convincing me if you know what the doubts are in my mind. 
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Mr, Wueeter. I understand, surely. 

Senator Lone. It is difficult for me to see how you can say that when 
the Government uses the terms “public lands or lands belonging to the 
Government” that the words “public lands” under that definition 
would have any different meaning from the words “public lands be- 
longing to the State of Texas.” 

It is still public lands, and when the Court determines that the 
term “public lands or the lands belonging to the State, or lands be- 
longing to the Government” do not include the land beneath the mar- 
ginal sea, it would seem to me that that pretty well determines whether 
or not that is public lands or lands belonging to the Government. 

Mr. Wuee ter. Well, the Supreme Court has said in the Texas case 
that the lands belong to the United States, there is not any question 
about that. 

Now, as far as I am concerned, whatever they held with reference 
to the rights of Texas would not make any difference to me because 
I am not interested in Texas, but the Supreme Court said that the 
marginal sea along the coast of Texas belonged to the United States. 
Now, they did not say in that case that they were public lands; they 
said they were lands belonging to and that did belong to the United 
States. So whether they are public lands or not I say, under the 
Leasing Act, if somebody went in there and filed an appleation for 
a lease, in my judgment, under the decisions of the courts, and I will 
point out to you a case in point in just a moment—— 

The CuarrMan. Senator, did you mean what you said just now, that 
you are not concerned with what was said in the Texas case? 

Mr. Wueeter. What I meant was, so far as my clients are con- 
cerned, they have no claims off the Texas coast. So far as the law 
is concerned, I am very much concerned with what they said. 

The Cuatrman. As I followed your argument, it is this—— 

Mr. Wueeier. What I meant to say is that so far as my clients are 
concerned, they are not interested in the offshore Texas lands. They 
are only interested in California. 

The CHatrman. The issue before this committee, insofar as this 
legislation is concerned, on the point now raised by you, is whethe: 
or not the Department of Justice and the Department of the Interior 
have correctly ruled that the submerged lands are not part of the 
public domain. 

It is true, as you have pointed out, that the phrase “public domain” 
appears in the Leasing Act, the act of 1920. 

Mr. Wuereter. In the title. 

The Cuatrman. Only in the title. 

Mr. Wueerer. That is right. 

The Cramman. And that section 1 of that act provides for the 
leasing of lands containing certain minerals, lands owned by the United 
States. ; 

Mr. Wueeier. What it states, if I may state it—— 

The CuHarrman. I have it right here. 

Mr. Wuee er. If you have it, you will notice that it does not even 
say “lands owned by the United States.” 

The CHarrman. Oh, yes; let me read it. 

Mr. Wuerter. Yes. 

The CHarrMan (reading) : 


That deposits of coal, phosphate, sodium, oil, oil shale or gas, and lands 
containing such deposits owned by the United States. 
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Mr. Wueecer. All right, but it is talking about the deposits that 
are owned by the United States. 

‘The CuarrMan. Very well, let us say that it is—— 

Mr. Wuee.er. Yes. 

The CHairmMan (continuing). 


Lands containing such deposits owned by the United States. 


Mr. Wueeter. That is right. 

The Cuarmman. One might construe the word “owned” as referring 
to lands or referring to deposits, but it is immaterial for the point that 
I am seeking to develop now. iam tr ying to point out the issue, and 
then I would like to have your comment upon it. 

The Department of the Interior says, and has said, and the Depart- 
ment of Justice concurs, that the Mineral Leasing Act does not apply 
to submerged lands, and that such have been the opinions rendered by 
the Solicitor on numerous cases. 

Mr. Wueeter. Not on numerous cases. 

The Cuarmrman. There are numerous opinions which have been 
presented here. 

Mr. Wueecer. There are, but there are some the other way. 

The CHarman. Whatever the number, it has been repeatedly de- 
cided. When the California case was decided, the Supreme Court 
asserted explicitly that it was protecting the paramount rights of the 
Government. 

Mr. Wueeter. That is right. 

The CuHarrman. And, Senator, as Senator Cordon has pointed out, 
it avoided the use of the word “proprietary.” 

Mr. Wueeter. That is right. 

The Cuamman. And it emphasized the avoidance by striking all 
reference to the property rights out of the decree which was presented 
by the Department of Justice. 

Mr. Wueetrr. That is right. 

The Cuarrman. You have told us here, by reading from the Texas 
case, that Justice Douglas attempted to correct that. 

Mr. Wueeter. That is right. 

The Cuarrman. And I understood you to be contending that the 
language in the Texas case repairs the elimination of the word “pro- 
prietary” in the California case, and that in the Texas case, the Su- 
preme Court has asserted the ownership on which you base your rights. 

Mr. Wueeter. That is right. 

The Cuamman. Is that right? 

Mr. Wueerer. That is right. 

The CuatrmMan. That brings us to the language which you cited —— 

Mr. Wueeter. Yes. 

The CHarrMan (continuing). From the Texas case. I will read it. 

Texas, prior to her admission, was a Republic. We assume that as a Republic 
she had not only full sovereignty over the marginal sea, but ownership of it, 
of the lands underlying it, and of all the riches which it held. 

That is an assumption. 

Mr. Wueeer. That is right. 

The CHatrmMan. In other words, we assume that it then had the 
dominium and the imperium in and over this belt which the United 
States now claims. 

Mr. Wueeter. That is right. 
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The Cuairman. When Texas came into the Union she ceased to be 
an independent nation. She then became a sister State on an equal 
footing with all other States. That act concededly entailed a re- 
linquishment of some of her sovereignty. The United States then 
took her place, as respects foreign commerce, the waging of war, the 
making of treaties, the defense of the shores, and the like. 

In external affairs the United States became the sole and exclusive spokesman 
for the Nation. We hold that as an incident to the transfer of that sovereignty, 
any claim that Texas may have had to the marginal sea was relinquished to 
the United States. 

Do you regard that to be a forthright holding that ownership 
actually was transferred ? 

Mr. Wueeter. | certainly do. 

The Cuatrman. That is what I wanted to know. 

Mr. Wuee ter. Let me say this: The Court said that if they own 
the marginal sea, and the Court assumes that they own the marginal 

sea, then the Court says that that passed to the United States. 

Then he says: 

Yet, as is pointed out in United States v. California, once the 
low-water mark is passed, the international domain is reached. He 
says that property rights must then be so subordinated to political 
rights as in substance to coalesce and unite in the national sovereign. 

The CHairman. So that is the language in this decision upon w hich 
you rely to support your contention ¢ 

Mr. Wueeter. That is right. 

The CuHatrman. That, as a matter of fact, the Federal Government 
does have explicit property rights 

Mr. Wueeter. That is right. 

The Cuarrman. And that the deposits, as well as the lands, the 
submerged lands, are owned by the United States and, therefore, 
subject to the Mineral Leasing Act. 

Mr. Wuerecer. Now, here in the California case, for instance, Cali- 
fornia says what? California says, “We own the land, and we have 
the right to lease out into the marginal sea.” Well, the Supreme 
Court says, “You do not own it.” 

On the other hand, what has happened is this: Since that Califor- 
nia decision, the Interior Department and the Attorney General of 
the United States have signed a stipulation, to which I shall call 
attention later on, authorizing the State of California to go ahead 
and lease those lands, 

Now, if the United States has not any right under the Mineral 
Leasing Act to lease those lands under any act of the Congress of 
the United States, then no Government official, whether the Attorney 
General of the United States or the Secretary of the Interior of the 
United States, can say by a stipulation, w hich has no bearing on the 
case and which the Supreme Court struck from the record as having 
no bearing upon the case, can say to California, “You can go ahead 
and lease these lands.” 

The Cuamman. What weight do you give to the so-called Acquired 
Lands Act, the act of August 7, 1947, in this case? 

Mr. Wuerter. You mean—I do not know just what you refer to. 
= CuairmMan. That act excluded from its operation submerged 

ands 
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Mr. Wueeter. Well, I do not think that can take away the rights 
of our clients where they have a vested right. Under the Constitu- 
tion, Congress has no powers of retroactive statutory construction. 
That is for the courts. 

I want to call your attention to another case here upon the public- 
lands question. 

The Cuarrman. Before you go to that, I have before me the amend- 
ment which you are suggesting to the committee, and I note that 
it undertakes to preserve ‘the rights of applicants who filed for per- 
mits or leases with the Secretary of Interior 90 days prior to August 
21, 1935, which was the amendment of the Leasing Act which di- 
rected the Secretary to grant leases. 

Mr. Wueeter. That is right. 

The Cuarrman. In other words, placing them under the mandatory 
direction of Congress instead of allowing him to use discretion. 

Mr. Wueeter. That is right. 

The CHarrman. Is it your contention that the rights which you 
contend are possessed by your clients, reside only in ‘such applicants 
as filed their applic ations prior to 90 days 

Mr. Wueeter. It is our contention that they are vested rights as 
distinguished from where they are discretionary. There is a dis- 
tinction, quite clearly. 

Now, I say this: If the court should hold that the Leasing Act 
applies, then it would be discretionary with the Secretary of the 
Interior as to whether or not he would grant leases to these other 
people. He would have that discretion. 

But in our case, if we are right, then he does not have any discre- 
tion whatsoever, because, as I say, not only Justice Vinson in the 
two cases that came up before the circuit court of appeals, one de- 

cided by Justice Vinson and one by Justice Miller, with respect to 
people who had gone into court, who had filed their applications for 
leases after the 1935 act had passed, and they did not come within 
that class—— 

The CHamman. That is precisely what I want to develop. 

Mr. Wueeter. Yes. 

The Carman. In your opinion, are those applicants in a different 
situation from the applications that you represent ? 

Mr. Wueeter. Very definitely. 

The Cuairman. When you began your statement, I understood you 
to say that you represented 13 applicants, but there were probably 

some 15 or 16. 

Mr. Wuerter. I am not sure; I think there are only two or three 
others; I am not sure about that, but I think that is correct. 

The Cuairman. Is it your opmion that there are not to exceed 16 
upplicants 

Mr. Wueexer. That is right. 

The Cuairman. Who come within the category which you are seek- 
ing to describe, namely, of applicants who have vested rights? 

Mr. Wueeer. That is right. 

The Cuatrman. And are entitled to receive leases from the Govern- 
ment of the United States? 

Mr. Witreeter. That is right. 

The Cuarrman. And all the others are without this? 
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Mr. Wueeter. All of the rest of them are without any mandatory 
rights. It is entirely within the discretion of the Department of the 
Sapeions and they have not vested rights, according to the decisions 
of the court. If it is discretionary they do not have a vested right, 
but where they are directed, then Chief Justice Marshall has said, and 
all through down the line, any quantity of cases have said, where a 
Government officer is ordered and directed to do something, then they 
have a vested right. 

The Cuatrman. That is why it is so important to determine the 
fact of ownership in submerged lands. 

Mr. Wueeter. That is right. 

Now, let me say as I said to you, we have brought a test suit down 
here, we brought it in 1948, and after we brought. the suit in 1948 we 
agreed with the Department of Justice to continuances, because there 
was some question pending in the Supreme Court, and we stipulated 
with them to wait until the Supreme Court had finally decided on the 
lines out there, drawing the lines; that was the only question. But 
then the Solicitor General, as I understand, said that this should be 
set down for trial. 

When we went down and argued it here in court before Judge 
McLaughlin, the Department of Justice did not question the owner- 
ship of the United States—in fact, they contend, as I understand it, 
that under the decisions they do own the land—that they do own it. 
They do not question that, and I said in my argument to the court 
that I assumed that the Attorney General’s office would not question 
and did not question whether or not the United States owned the land. 

Well, as I said, with reference to the question of public lands, the 
Supreme Court of the United States almost 2 years later, on May 31, 
1949, definitely held that a statute which is limited to public lands 
of the United States does apply to the marginal sea. The Supreme 
Court decided this question through Mr. Justice Reed in Hynes v. 
Grimes Packing Company, appearing in 337 U.S. at page 86. 

There the question was whether certain Alaskan Indians were en- 
titled to fishing rights off the coast of Alaska in the marginal sea. The 
area involved is the same involved here, n: imely, the marginal sea, the 
submerged lands lying below the low-water mark of the tide in the 
Pacific Ocean. The statute which gave the Indians this right spec ifi- 
cally applied by its own terms to “public lands of the United States.” 

The ninth circuit had held that the marginal sea did not constitute 
public lands and that the Indians therefore were not entitled to fish- 
ing rights. But that circuit court decision was reversed by the Su- 
preme Court of the United States which held that the act applied 
to the marginal sea even though it is specifically stated to apply to 
public lands of the United States. So the Supreme Court has now 
shown beyond question that the position of the Interior Department 
that the Mineral Leasing Act of 1920 does not apply to the marginal 
sea is entirely inerror. In my judgment, if the marginal sea in Alaska 
was held under an act which said the Indians were entitled to rights in 
the marginal sea, and the question 

The Cuatrman, Not entitled to fishing rights because of this refer- 
ence to public lands. 

Mr. Wueeter. Yes. 

The CratrMan, That is the connection which is made. 

80859—51——18 














268 SUBMERGED LANDS 





Mr. Wueerer. Because with the reference to public lands 

The CuatrMan. May I ask you, with respect to this list of appli- 
cants, which you desire to file for the record, what is the total area 
involved in all of these leases?) Do you know? 

Mr. Wureter. I do not know the total area. 

The CuHatrrman. Can you supply that for the record, please ? 

Mr. Wueeter. Yes; I think we-camsupply it. 

(Nore.—This list appears on p. 2538.) 

The Cuatrman. I was going to ask, are any of these applications in 
conflict with existing State leases? 

Mr. Wueeer. Yes. 

The Cuarrman. To what extent ? 

Mr. Wueeter. Well, I have that in here, and I will call your atten- 
tion to it. Two of these trespassers are the Southwest Exploration 
Co. and the Signal Oil Co. 

Senator Lone. At this point, since you mentioned the Hynes case. 
isn’t there in that very statute you had in mind, thirtieth statute, page 
409, this language : 

Whereas nothing in this act contained shall be construed as impairing in any 
degree the title of any State that may hereafter be erected out of said district— 
meaning Alaska— 
or any part thereof to tidelands or the beds of its navigable waters, or the right 
of such State to regulate the use thereof— 
and did not that in effect indicate that Congress in passing this act 
dealing with Alaska believed that when States would be created out 
of the. Territory of Alaska, that those States would possess the beds 
lying off the shore ? 

Mr. Wurever. Yes; but that is not an issue in this particular case. 
That is not an issue at all in this particular instance. The only ques- 
tion that I am arguing is as to whether or not the marginal sea is 
public lands. Now, if it is public lands in Alaska, if the marginal 
sea is public lands in Alaska and the marginal sea in California be- 
longs to the United States, then the marginal sea in California or in 
Texas or any place else comes within the definition of “public lands” 
under that decision. 

Senator Martone. Mr. Chairman, some of the members of the com- 
mittee were particularly interested in the testimony of the former 
Senator from Montana, which he was going to give, because we have 
a lot of faith in his legal ability, and many legal questions have been 

raised. I think the Senator should have all the time necessary to 
present his case. 

The Cnatrman. The Chair has done nothing to cut him down. 

Mr. Wuereter. No. I will try to be brief, if there are not so many 
questions. I cannot get through this in a short time if I am taken off 
on sidetracks of every kind and character. 

The marginal sea off the coast of California, with which the present 
joint resolution deals, is already covered by the Mineral Leasing 
Act of 1920, as amended in 1935. That act sets up a complete frame- 
work for the administration of that area. Thirty years of experience 
under that act have shown that it is an entirely practicable system 
for administering the public lands. Prior to the Solicitor’s opinion 
of August 8, 1947, the Interior Department had consistently admin- 
istered submerged lands of the United States under this act. There 
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is no necessity whatever for the present legislation, because there is 
now a complete body of law which applies to this area and which 
fully provides for its administration. The Secretary of the Interior, 
for reasons I do not fully understand, nevertheless has obstinately 
refused to apply the existing law, and he continues to urge the Con- 
gress to pass other legislation which is more to his liking. While 
vossibly this may be pure coincidence, the present Secretary of the 
Saeticr has invariably urged the passage of legislation which would 
be highly favorable to the large oil companies who have been tres- 
passing for years on the public domain of the United States. Not 
only are these trespassers rapidly exhausting the Nation’s oil re- 
sources but they are destroying the vested rights of people who filed 
in good faith under the existing law. Not only does the Secretary 
refuse to obey the existing command of Congress to issue permits to 
these small prospectors, as directed under the 1935 amendment, but 
I understand that he is urging the passage of the present resolution 
by which the value of these vested rights would be destroyed by the 
trespassing oil companies. 

The Mineral Leasing Act was intended to protect the vested rights 
of prospectors in this area. I shall show that the present joint reso- 
lution, while it contains a section—section 8—which purports to 
protect vested rights under the Mineral Leasing Act, in actual fact 
and in practical result would destroy all vested rights of the lawful 
claimants in the marginal sea. Litigation is now pending in which 
the question before the Court is the application of the Mineral Leasing 
Act to the marginal sea. 

First, I wish to point out that we have filed a suit in the nature 
of mandamus and for a declaratory judgment, as a test case. This 
suit was filed in January 1948 in the District Court of the United 
States for the District of Columbia on behalf of one of these 13 ap- 
plicants, Dery! L. Mayhew, and against the Secretary of the Interior. 
The Government filed a motion for summary judgment on the basis 
that the Mineral Leasing Act does not apply. We argued that motion 
before the court last month, on January 23. The question of whether 
the Mineral Leasing Act applies to the marginal sea is now pending 
before the court. I am confident that the courts will hold that the 
Mineral Leasing Act does apply to the marginal sea. As a lawyer, I 
do not see how any court could hold otherwise. Suppose, in the 
meantime, the Congress passes this resolution now pending before this 
committee. I would hate to think about the confusion that would 
result. The terms of the Mineral Leasing Act and this pending resolu- 
tion are absolutely inconsistent and cannot be reconciled. 

(Nore.—The opinion of Judge Charles F. McLaughlin of the United States 
District Court for the District of Columbia, handed down March 16, 1951, in 
the case to which reference is made, is set forth in the appendixes. ) 

As a practical matter, the vested rights which the Leasing Act 
dleclares to be in these 13 claimants who filed 90 days prior to 1935 
would be worthless under this resolution, even with the inclusion of 
the purported saving clause in section 8. 

The present resolution protects bad-faith trespassers who are de- 
stroying our vested rights: 

I would like now to point out to the committee, principally from 
the point of view of persons having vested rights in these submerged 
lands, the vice of certain provisions of this resolution. First of all, 
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it purports to set forth as one of its purposes the protection of lessees 


from the State who acquired their leases in good faith in the belief 
that the marginal sea belonged to the State of California. I am re- 
ferring to the second paragraph of the preamble of this bill. But, 
of course, since the Supreme Court of the United States on June 23, 
1947, said that the United States owns the land, and that the State 
of California has no rights whatever in this area, there is no reason 
in equity for protecting lessees from the State who acquired their 
leases after that date. 

Senator Corvon. May I inquire, Senator, whether your clients are 
interested only in areas now covered by ‘leases acquired after the 
date of the California decision ? 

Mr. Wuee er. I think that is true. 

Senator Corpvon. Thank you. 

Mr. Wuee er. I have not been able to check up on it. 

Senator Corpon. Generally, it is the identical area ? 

Mr. Wueeter. Generally, that is true, that is right. 

Now, referring to section (a) (2) of the bill, appearing on page 3, 
I find that the resolution has no relationship at all to the stated 
purpose of the preamble to protect lessees from the State who thought 
the State owned the marginal sea, for it seeks to validate State leases 
acquired after the Supreme Court’s decision thot the Staie has no 
interest in the land which it is purporting to lease. 1 want to quote 
from the decree of the Saprene Court handed down on October 27, 
1947, appearing at 332 U. S., pages 804-805, There the Supreme 
Court said with respect to Cs nlifornia’s right in the marginal sea, and 
I quote: 


The State of California has no title thereto or property interest therein. 

As a consequence, one does not even have to be lawyer to know 
that any lease issued in the area by California is a nullity and ab- 
solutely void, after this decision by the Court, because they have 
expressly said that California has no interest. California can no 
more lease this area than I can lease this area. Any lease from 
California to this area in which it has no interest whatsoever, as the 
Supreme Court stated, is not worth the paper on which it is written. 
I say that any oil company taking a State lease after this decision of 
the Supreme Court that the State has no rights in the property is a 
trespasser ; and, what is worse, it is a trespasser in bad faith. This 
committee should not sn legislation which not only protects 
but rewards trespassers in bad faith. Every barrel of oil which 
those trespassers take under such a lease renders them liable for the 
full value of that oil. It renders them liable for the full value of every 
drop of oil they take, not only to the United States of America but 
also it renders them liable in private suits to the persons whose vested 
rights they are destroying under the law. And yet section (a) (2) 
of the bill would place the blessing of the Congress upon these tres- 
passers who are now plundering the Federal Oil in defiance of the law. 

Two of these trespassers are the Southwest Exploration Co. and 
the Signal Oil & Gas Co. In the Mayhew case, which I have men- 
tioned, these companies filed a brief amicus curiae, full of strained 
and fantastic arguments, in which they urged the court to deny the 
rights of Mayhew toa permit. That these oil companies are presently 
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~Peacs . . . . . 
lief | destroying the vested rights of these applicants is admitted on page 2 
| | of their brief, where they state: 
re- 3 9 
Sut The area upon which Plaintiff Mayhew has filed his application is in the im- 
ul, _s ; : 
23 7 mediate vicinity of the submerged lands, which, as above stated, are now being 
7? 3 operated by the undersigned. Other applicants whose claims may be deter- 
Late ; mined by this test case have filed applications claiming Federal permits or 
son le leases on the very same lands which are being operated by the undersigned under 
1elr ; Federal authority. 

1g So these companies by their own admission are presently destroying 
8 


are ie the value of these vested rights. Their claim that there is F ederal 


the : authority for their depredations is simply laughable. Their leases 
a were issued on Febr uary 10, 1950, by the State of California, with full 
; knowledge of the decree of the Supreme Court that California has 
} nothing in this area which it can lease. WwW e have seen copies of these 
; leases in the Interior Department. They are entirely remarkable docu- 
j ments. They are 20-year leases with a provision for renewal for an 
} additional, unlimited period if anything is left out there worth 
2 3, ; taking at the end of that time. I want to emphasize that these leases 
ted ; are State les uses ; they are leases to these oil companies from the State 
rht ; of California. Nowhere in these leases is there any mention of any 
ses } Federal law or authority authorizing such leases. As I say, they are 
ho 4 nothing more nor less than State leases to lands which the United 
ote i States ‘Supreme Court said the State does not own. These leases are 
27, 5 absolutely void on their face. 
me But I understand that these oil companies claim that the leases are 
nd authorized under stipulations entered into between the Attorney Gen- 
eral of the United States and the Attorney General of California. I 
{ assume that the committee has copies of these stipulations in its files. 
oe ; According to my understanding of the contentions of the Justice 
tb. ; Departmen nt, the only reason for the existence of these stipulations is 
as the fact th: at. ac cording to the Justice Department, there is no Feder: al 
4 law, statute, or authority under which the marginal sea can be disposed 
say of by the Federal Government or any of its officers. So, appare ntly, 
he ; it is their position that since they are powerless to disp.se of this area 
my under any legal right or authority, that necessarily gives them the 
of i power to dispose of it outside the law, by entering into a so-called 
. 4 stipulation with California, I say to this committee, with all due 
A; ; respect, that I have never heard of anything so utterly ridiculous. 
eas { The Justice Department claims to be able to do through California 
ide 4 What the Justice Department claims that the Federal Government 
hi j has no authority whatsoever to do itself, and what the Supreme Court 
iy i has said California has no authority to do. The theory seems to be 
: that there is some mysterious power in a piece of paper which is called 


ut 
nd i a stipulation, if such a stipulation is necessary to administe r the prop- 


erty involved ina lawsuit. But, even if there were some such doctrine, 


y) c ; ; in 3 
zo the stipulation at least would have to be relevant to the lawsuit. This 
oe so-called stipulation, which is here involved, is not relevant to any 
id lawsuit. It is nothing but a private agreement between two gentle- 


“ j men who happen to hold a Federal office and a State office. The Su- 

d ; preme Court of the United States in its decree of October 27, 1947, 

specifically declared that this very stipulation was irrelevant to any 

~ 4 issue before the Court, and ordered it stricken from the records of 

J the Supreme Court. Here is what the Supreme Court said at 332 
| U. S. 804, 805 : 


he 


It is further ordered that the stipulations between the United States Attorney 
General and the Secretary of the Interior on the one hand and the Attorney 
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General of California on the other, which stipulations purport to bind the United 
States, be stricken as irrelevant to any issues now before us. 

Now, if you can find anything plainer than that, I do not know what 
it is, and yet they say we can enter into a stipulation with California. 

So, if the Attorney General of the United States, merely by stipu- 
lating with somebody, can create in himself powers which he denies 
to exist under any law, there is no limit to the powers of any Federal 
official. Provided only that Federal officials can find someone to sign 
a piece of paper that they call a stipulation, they can create any law 
they please, and they can arrogate to themselves the powers of the 
President, or of the Congress, or -of the courts. I say that these stipula- 
tions, which the Supreme Court struck from the record as being ir- 
relevant to the lawsuit, are absolutely void, and they give no power 
to California to dispose of the public domain of the United States, 
either by State leases or otherwise. And I say that the State leases 
to the Southwest Exploration Co. and the Signal Oil & Gas Co. are 
absolutely void on their face. With every barrel of oil that these tres- 
passers take from the Federal lands, they are increasing their lia- 
bility to the United States and to the owners of the vested rights they 
are destroying, to the extent of the full value of every barrel of that 
oil. The prospect of this tremendous potential li: ability was undoubt- 
edly a matter of concern to these oil companies when they obtained 
these void and worthless leases from the State of California. But 
the cupidity of the oil companies is a matter of common notoriety. 
And in the present situation, so insatiable was their thirst for present 
gain, that they threw caution to the winds in the hope that they might 
prevail upon the Congress of the United States to forgive and ré tify 
their depredations in some measure framed precisely like the pending 
resolution before this committee. 

I confess that I cannot see where the public interest would be served 
by playing into the hands of these trespassers in bad faith. I do not 
see that it is consistent with the national honor for the Congress not 
only to hand over to these trespassers the oil resources of this country 
but to ratify and insure the destruction of vested rights which existing 
laws enacted by the Congress have created in the very same areas. 

The Cuamman. What weight do you give to the fact that the 
Supreme Court denied the petition of Robert Lee Jordan to have the 
stipulations declared null and void ¢ 

Mr. Wuerter. By the Supreme Court? I do not think anything, 
because I do not think the Supreme Court had the power to say they 
were null and void. It was not an issue before the Supreme Court. 

The Cuatrman. Jordan had filed a formal petition. 

Mr. Wueeter. I know, but what right did the Supreme Court have 
to say they were null and void. They had no power to say they were 
null and void, because they were not in issue before them. The 
Supreme Court said they had nothing to do with the issues in the case. 

If I am tryimg a lawsuit with you and am representing, as United 
States attorney . the United States of America in a lawsuit re lating to 
lands in Montana, or Oregon, or Wyoming, and I say, “I will enter into 
a stipulation with you so that you can go ahead and operate those lands 
for oil,” then before you can enter into a stipulation which would be 
binding upon your client it has to be relevant to the lawsuit in the 
first place. Secondly, even if it were relevant to the lawsuit, what 
right has a Government official to give California authority to act as 
the agent for the United States and lease these lands, by leases in 
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which no mention is made of the United States, nothing, not one single 
word is mentioned with reference to the interest of the United States 
of America in those leases. It is the most preposterous thing that I 
have ever heard of. 

Senator Corpon. What have you to say, Senator, with reference to 
the claim of the Government, the Justice Department particularly, 
that there is an implied authority inherent in the executive department 
to protect the property of the United States? 

Mr. WHEELER. Vell, you could say that they had a right to protect 
the property of the United States, but are they protecting the property 
of the United States when they say to California “You can go out 
and lease these lands and take a royalty for them”? That is not 
protecting the property of the United States. 

Senator Corpon. But, forgetting what the facts may be and staying 
right with the proposition ‘of law, what is your thought about it? 
Have you considered it or given it any thought ? 

Mr. Wueeter. I would say to you very “frankly that the Interior 
Department or the Government itself could go ahead and protect the 
interests of the United States, but there was nothing to protect out 
here. They go ahead and grant you leases after the | Supreme Court 
had said they had no authority whatever. 

Senator Corvon. They have advanced some such reason; have they 
not ? 

Mr. Wueeter. Oh, yes; I appreciate that. 

The Cuarman. I take it that your position is that there would be 
an inherent authority to protect property of the United States from 
loss or damage, but there is no authority, except by statute enacted by 
Congress—— 

Mr. Wueeter. Why, certainly. 

The CuamrMan. To lease or develop or give away the area? 

Mr. Wueeter. Certainly. Here they say in one breath that they 
have not any authority under the law to grant leases to anybody under 
the Mineral Le: asing Act or any other law, and yet they go ahead and 
say, by venturing into a stipulation with John Jones here, “We can give 
you a lease,” and there is not—— 

Senator Corpon. The Constitution of the United States carries some 
provision, does it not, giving to the Congress the authority to dispose 
of Government property ¢ 

Mr. Wueecer. Certainly, but it does not give the Attorney General 
of the United States or the Secretary of ‘the Interior the right to 
dispose of property. 

Senator Corpon. That was the particular distinguishing character- 
istic I desired to call to your attention, 

Mr. Wuee er. Certainly. 

The Cuamman. It might be appropriate to point out that in the 
early days, prior to the passage of the Leasing Act, the President of 
the United States, William Howard Taft, issued certain Executive 
orders withdrawing public lands. 

Mr. Wueetrr. Exactly. 

The CuatrmMan. But it was precisely stated “in aid of legislation.” 

Mr. Wauee ter. That is right. 

The Cuairman. No disposition was made of public lands 

Mr. Wueeter. That is right. 

The Cuairman. After those withdrawal orders were made, but, of 
course, those withdrawal orders had the effect of suspending the 
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operation of laws of the Congress, namely, the placer mining orders, 
and that issue was taken to the Supreme Court in the Midwest case, 
and there the Court decided that the withdrawal orders were valid. 

Mr. Wueever. That is right. There would not be any question 
about it at all, but that the President of the United States can with- 
draw land for the protection of the United States. But that does not 
give them any right to say, without any vestige of law at all, to the 
Attorney General to give away property or to lease property of the 
United States. 

Senator Corvon. What would you say, Senator, to this proposition : 
Let us assume that trespassers in bad faith had gone on the property 
of the United States, boring an oil well and that, as a result of that 
illegal act on their part, the oil in the ground was likely to be dis- 
sipated by either flowing from the well or, if the well were a submerged 
one, by reason of the entrance of salt water into the oil, making it 
useless. What right would the Government have, then, in the prem- 
ises, as the executive department of government ! 

Mr. Wueeter. In my judgment they would not have any right 
unless they had some law creating the right. First of all, what they 
should do is to bring a suit for an injunction. 

Senator Cornon. Let us assume this has happened, and there is 
that loss being sustained. What right would the executive depart- 
ment have by Executive order of one sort or another to so manage 
the property as to prevent the loss? 

Mr. Wueeter. I do not think they would have any right—I doubt 

; but that, of course, is not the case here. But I doubt that they 
wound have any right unless they had some specific law. 

Of course, there might be a duty to protect it. Here they are not 
protecting it. They are giving it away. But in that case the Presi- 
dent of the United States, it seems to me, would have to step in, but 
he could not say to some outside agency, to the State of California, 
“You can go ahead and lease it ; you can lease this land.” 

But in this particular case here the Supreme Court of the United 
States has said that California has not any right; they do not own 
it, they have no right there. 

They turn around and say that, “We have not any right to lease 
it under the Mineral Leasing Act because it is not aie lands.” 

They are contending it is ‘not public lands; and, on the other hand, 
they say, “Well, we will sign a stipulation that California can go 
ahead and enter into new leases” without even mentioning the United 
States. 

Senator Lone. If the Government has no right to enter into the 
stipulation, then the stipulation would not be binding, would it? 

Mr. Wuertrr. That is what I say, the stipulation would not. be 
binding, in my judgment, and the stipulation, in my judgment, is 
not worth the paper it is written on, and neither are the leases, 
The Attorney General of the United States cannot go ahead, or the 
Secretary of the Interior, and say to anybody, he cannot say to me, 
he cannot say to Louisiana, he cannot say to somebody else, “We have 
no authority under the law to lease this or to sell it. But notwith- 
standing that fact I will enter into a stipulation and you and I will 
sien the stipulation and let California go ahead and lease it, regard- 
less of the law.” 
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Senator Matonr. But, Mr. Chairman, if I may, if this bill should 
pass and be approved, the stipulation already entered into would not 
be illegal. 

Mr. Wueeter. Yes. If this bill should pass in its present form, 
what you would do would be saying to California that you would be 
approving the stipulations, notwithstanding the fact that they were 
illegal in the first instance. 

Senator Martone. Well, then, Senator, approval of this act, ap- 
prov al of its legality, regardless of whether it was legal in the begin- 
ning, that would indicate that the Attorney General and whoever 
entered into the stipulation was right in the first place, that it was a 
move for conservation, or whatever it was. 

Mr. Wuerecer. Well, I suppose it would be considered that. Of 
course, the bare fact that an Attorney General of the United States 
or anybody else gives away property when they have not any right to 
give it away, would not prevent you from passing a law and saying, 
notwithstanding the fact that they do not have any right to give it 
away in the first instance, the Congress will ratify your illegal grants 
of Federal property. 

Senator Lone. Might I ask you this question about the stipulation / 
Has this stipulation “been made before the Court? In other words, 
does the Supreme Court have cognizance of this stipulation 

Mr. Wureter. In the Supreme Court they filed a “me ition, as [ 
said, filed it in the Supreme Court, and the Supreme Court struck it 
from the files, and said that is was not material to any issue in the 
case. 

Senator Anprerson. If as you say the passage of this legislation 
would help validate these leases which the State of California has 
issued, then why is the State of California fighting this legislation 
so vigorously? Can you explain that to me? 

Mr. Wueeter. No, I cannot. I do not know why they are, to be 
frank about it. 

Senator Anperson. Here is the State of ‘Texas and the State of Lou- 
isiana and the State of California, all of which are leasing lands, and 
the State of California particularly is leasing lands under a stipula- 
tion, and yet they are in here testifying against this joint resolution 
all the time. 

Mr. Wueeter. Well, of course, they want the whole thing. As a 
matter of fact, as I say here, the propaganda that has been carried 
en since that Supreme Court decision in favor of quitclaiming this 
to the States, has been the greatest campaign of all time. I have spent 
24 years in Congress, as you know, and I have seen a lot of propaganda 
carried on, and various fights. 

In the investigation of “Teapot Dome, when every newspaper in the 
United States was at that time criticizing the investigation, and in 
the Doherty investigation that I conducted, every newspaper, Demo- 
erat and Republican, criticized me with the exception, I think, of the 
New York World, but they wrote editorials, they criticized me, they 
cartooned me, they did everything. 

Then we went through the holding company bill, and as some of 
you know, there was the terrific “ampaign that was carried on in 
that connection, and that was looked upon as the greatest propaganda 
that was ever carried on against legislation. But never in all my 
experience have I ever seen a campaign carried on with the vilifica- 
tion and the propaganda that has been carried on in these cases, and 
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I say to you, without exception, that in my judgment if the Congress 
of the United States turns back to the States this valuable property 
that belongs to the people of the United States that anybody in Con- 
gress who votes for it, will not hear the last of it for a long, long time. 

I say this, if you had Bob LaFollette in the Senate today, sand George 
Norris, and Tom Walsh, and a few of them, you would not hear the 
last of it. You would have an investigation of what went on in Cali- 
fornia and what went on with some of these oil companies, that would 
make Teapot Dome sink into insignificance. 

Senator Lone. Senator, do you contend that 2 States in appro- 


priating their taxpayers’ money to employ counsel and to represent 
themselves 


Mr. Wueeter. No. 
Senator Lone (continuing) : before the Congress should be inves- 
tigated, and that they are doing nefarious and improper things? 





5S 


Mr. Wueeter. No, that part of it is all right. 

Senator Cornon. There are some of us, Senator, who really believe 
that these lands ought to go to the States. I am one of them. 

Senator WHEELER. How is that? 

Senator Corpon. Some of us have a belief that they belong, prop- 
erly belong, to the States. 

Mr. Wueeter. I appreciate that they believe it, but I say I have 
never seen in all my history of 24 years, in all my experience in the 
Senate, such a campaign of vilification. Why, they had organiza- 
tions in New York, and they had every kind of an organization from 
one end of the country, passing resolutions down here that the organ- 
izations did not know anything about. They had the Reclamation 
Bureau, the Reclamation organization, pass resolutions in favor of it. 

The Cramman. Who had? 

Mr. Wueecer. Who had? I think it was the oil interests, and 
an investigation would show as to who got these organizations to pass 
these resolutions. Here is an organization in New York that got out 
pamphlets cartooning the Supreme Court, criticizing them, calling 
them practically everything; I say, the cartoons in this campaign, the 
literature that was gotten out against the Supreme Court would make 
some of the attacks that were carried on against Senators and Con- 
gressmen sink into significance. 

Senator Corvon. I suggest, Senator, that I am just a country 
lawyer, but I have had a difficult time rationalizing the Supreme 
Court’s decisions. 

Mr. Wueecer. I am not questioning that, but I say the Supreme 
Court has decided it and I say this: I know that you are interested 
and these oil companies ought to be interested in the preservation 
of this country as a democratic Republic. But when you bring your 
courts into disrepute in the country, your Government is gone. 

Senator Corpon. I agree with that. 

Mr. Wuerirr. Now, listen, our Government. our courts—I have 
said this repeatedly, and I say it here—certainly our courts are not 
always right. You sometimes have bad men in Congress and you’ 
have bad men in legislatures; you have bad men district courts and 
perhaps sometimes in higher courts. But all you have to do is com- 
pare it with any other country on the face of the globe and when you 
compare it with any other country, you have to say that for all of our 
faults, with the ignorance and sometimes corruption, of the courts and 
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the legislature, nevertheless, when you come back to our country, it is 
far superior to any other in the world. 

Senator Corpon. May I suggest to you that I think you will find 
unanimous agreement, you w ill find uni mimity of thought in the room 
at this time with that statement. 

Mr. Wiieecer. I am sure that is true, but I said that when you 
find people who are seeking to destroy the country and undermine 
the Congress and undermine the courts, when these big oil companies 
go out and carry out a campaign from which they, more than any- 
body else, are going to suffer from the financial standpoint—when 
they do that they are not only going to bring down the results on their 
own heads, but they are going to bring down the results on the heads 
of the innocent people in this country. 

The CuarrMan. None of this material to which you refer has been 
called to the attention of this committee. 

Mr. Wueeter. I understand that. 

The Crairman. May I say to you that if you have any such ma- 
terial, if you have pamphlets and propaganda which were issued, 
apparently in support of any person or organization or corporation 
that is seeking legislative benefits from this committee, which slanders 
or libels the Court or the C ongress, the committee would be glad to 
have it. 

Mr. Wueeter. Well, let me say this: I have not seen it recently, 
but we had it and saw it, and it was, I think, introduced before the 
hearings by the Judiciary Committee when the quitclaim bill was 
before it. 

The Cuatrman. In what year? 

Mr. Wueecer. 1949. 

The Cuairman. This committee will be interested in anything you 
can get on that line. 

(Nore.—The material, consisting in part of tear sheets from newspaper articles 
by Allen Duckworth, entitled “The Big Grab,” was subsequently submitted to the 
committee. ) 

Senator Lone. Senator, actually this smear thing works in more 
ways than one. I have seen what I regard as being a great amount of 
smear thrown at people who sincerely believe that the States at one 
time possessed sovereignty individually and that at that time they 
owned their own tidelands. I certainly do know that there are a great 
many people who believe that the State of Texas, for example, un- 
questionably possessed their tidelands. Yet I have seen much of this 
type of insinuation that because someone happens to take the State's 
point of view, that he is a very reprehensible person. 

Now, here we have a case where the industry itself is for some form 
of interim legislation. As far as the industry is concerned, the oil 
industry, as stated by the representative who testified and who repre- 
sents the people who are drilling out in these tidelands, they would 
be happy to have a bill where the Federal Government or anybody 
controls the tidelands, just so long as their leases are protected, which 
anyone can understand. 

The opposition in this particular case, oddly enough, comes from 
the representatives of States testifying on behalf of their people. 
Now, where all this smear comes in, where these nefarious, greedy peo- 
ple seeking to grab much for themselves comes into the picture with 
regard to this legislation, is very difficult for the junior Senator from 
Louisiana to understand, but it just seems to me that there has been 
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so much of this thing in trying to say that the oil companies are try- 
ing to put something « over when the oil companies are for a bill giving 
the Federal Government certain powers in the tidelands that we do 
not think it now possesses because the States object to it. It just 
seems that the old carry-over of this smear business has to be thrown 
out at the elected representatives of the State who, by their legisla- 
ture, were instructed to come here and present their State’s case. 

Mr. Wueeter. Listen, I can understand how your State legisla- 
tures and how the States are interested and would like to see the 
lands returned to the States. I can readily understand that. 

What I cannot understand is how people who are interested in their 
Government would want to go out—for instance, I am told, I cannot 
vouch for this, but I am told from a reliable authority that some of 
the legislatures—some of the papers down in Texas, wrote editorials 
saying that Justice Douglas ought to be impeached. 

I know Justice Douglas—I do not know him intimately at all, but 
because of the fact that he wrote what he believed to be honest they 
said he should be impeached. 

Now, listen, sakod knows better than I do that Senators who 
represent their honest convictions are many times smeared and 
smeared wrongfully. I am not questioning you at all or any other 
Senator whose State has tidelands, coming here from that State and 
trying to act for what they believe is in the interests of their State. 
You are sent here to represent that State and if you did not represent 
that State you probably would not stay in the Senate very long. 

The Cuairman. In order to make the record perfectly clear, since 
this question has arisen, I will ask you if you do not agree, first, that 
the clients whom you represent, and who are seeking to establish the 
theory that the Government owns the lands, the very valuable oil 
lands to which they seek leases, are acting in good faith. 

Mr. Wueeter. You mean are they acting in good faith? 

The CHarrman. Yes. 

Mr. Wureter. Why, certainly. 

The CHamman. That is vour contention, Then, you do not deny 
that the representatives of the States who have been here, have come 
here, and who have contended, as a matter of law, that the property 
rights to the submerged lands within the State boundaries belong to 
the States, are also acting in good faith ? 

Mr. Wuereter. I do not think there is any question about it. 

The CuHatrman. And you raise no question about the good faith 
of the legislation before the committee, which provides, for example, 
although it does undertake to confirm certain leases, that any lease 
to be confirmed must be a lease which was not obtained by fraud or 
misrepresentation ¢ 

Mr. Wuerter. Yes. But let me say this. 

Senator Corvon. May I add something, please, before you answer 
I would like to suggest also, Mr. Chairman, that these oil companies, 
big or little, corporations, whoever they may be, who have leases, have 
a perfect right to come in before this committee or anywhere else and 
be heard with reference to their rights. 

Mr. Wueeter. I do not know that anybody questions it. 

Senator Corvon. I do not, either. 

Mr. Wueeter. I do not know anybody who questions it. 

Senator Corpon. Neither do I. 
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Mr. Wueeter. But I just simply say that justice should be done 
to these small people who went in there. Now, they talk about put- 
ting them up for bids. Just what chance would same prospector have 
to go in and bid against an oil company that had a lease upon it and 
which was drilling that land? Just what chance would he have? 

But I am not asking to be given anything under this bill. All I 
am asking is that since these small people are in court, that they be 
eliminated from the bill so that they can go ahead and try their lawsuit 
in court. 

Now, if I am wrong, the courts will decide against my clients. But 
they are entitled, while they are in court, not to have their rights, as 
C hief Justice Marshall said, sported away from them. That is all I 
am asking for. 

Senator Corvon. For the right not to be prejudiced. 

Mr. Wueeter. That is right, the right not to be prejudiced; and 
that is all in the world that this amendment asks for. 

Senator Matons. Mr. Chairman, I would like to ask the witness 
a couple of questions at this point. I know, knowing Senator Wheeler 
as I do, that he meant to cast no reflection on the position that any 
Senator might take on these bills. Some of us believe in State’s 
rights. They may make a mistake here or a mistake there, but I 
am sure Senator Wheeler means nothing derogatory to any Senators 
of this committee or of the Senate body. He has had enough unfair 
things happen to him in the past to know all about that. 

I would like to ask the Senator if, in the absence of the amendment 
offered by Senator Murray, the applicants for the lands under the 
regular Leasing Act are protected in any manner under this proposal ¢ 

Mr. Wureter. Well, as a matter of fact, Senator Murray’s amend- 
ment does not protect my clients in any way, shape, or form. 

Senator Martone. I was under the wrong impression. 

Mr. Wueeer. No; it does not protect my clients in any way, shape, 
or form. In the first place I do not have any objection to his amend- 
ment, so far as I am concerned, but the only thing is, as I say, the 
people he is seeking to protect are in a different class from my clients, 
because his were seeking leases, whereas, with respect to my clients 
under the 1935 act, the Secretary was ordered and directed to grant 
them permits, and his amendment does not in any way affect us or 
help these permit applicants. 

Now, someone who is interested in it called me up and asked me if 
I would be interested in it, and I had not seen it, so I went over it, 
and I said that it does not protect my clients in any way, shape, or 
form, and I am not interested in it. 

Senator Lone. Senator Wheeler, might I ask one question: Do you 
have in mind a way that this committee, if it chose to confirm State 
leases, could take care of your people and fairly and logically exclude 
the people that Senator Murray would like to take care of / 2 

Mr. Wueetrr. Oh, yes. Let me read the amendment which I have 
offered. All I am asking of the committee, and all I am asking of 
the Senate is that our test case be decided by the courts without in- 
terference from Congress. It has been pending since 1948. 

Now, if we are right about it, then the court w - say that the mar- 
vinal sea in California is subject to the Leasing Act. If they say it 
is not subject to the Leasing Act, then my clients are out. All Lam 
asking is that we may keep our rights in court protected. 
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This is what we say: 


No provision of this joint resolution nor any authority granted thereby 


. Shall 
have application or be construed to apply with respect to any particular area 


or areas of the submerged lands of the Continental Shelf which may be de- 
scribed in any application for an oil or gas prospecting permit which was on 
file with the Department of the Interior 90 days prior to August 21, 1985. 

That is all in the world it does, and as far as we are concerned, we 
have no objection to the bill, providing that amendment is in. 

Senator ang Now, section 8, of Senate Joint Resolution 20 says: 

Nothing herein contained shall affect any rights that may have been acquired 
under any law of the United States by any person on lands subject to this 
joint resolution and any such rights shall be governed by the law in effect at 
the time they may have been acquired. 

That would appear to be sufficiently broad to include all those who 

came in subsequent, would it not? “It would seem to me that even 
a person who came in and applied for a lease in 1947 or 1948 would 
claim that the Leasing Act applies. 

Senator Anperson. There the Secretary of the Interior had dis- 
cretion to accept them or reject them. If he turned them down, he 
was in a position where he had the right to turn them down. But the 
group that Senator Wheeler represents, was a group where there was 
a mandatory requirement that he grant the lease, and they are in a 
wholly different category from these other people. 

Mr. Wueeter. That is right. This would only affect about 15 or 
16 applications for permits on the marginal sea off California. 

Senator Lone. In other words, it is your intention by this change 
in section 8 that you propose, that this would not inure to the benefit 
of those who came in subsequent to your people. 

Mr. Wueever. Let me say this: There is this question. The De- 
partment of the Interior and the Attorney General's office have taken 
the position that the lands covered by our applicants belong to the 
United States, they have so advised the Supreme Court. 

Senator Lone. To what extent do these leases—can you supply us 
with information as to the extent of these leases that vou have in 
mind, of these 17 applicants, and to what extent their leases are in 
conflict with the leases presently in existence by State governments? 

The Cuarrman. I asked that question, and he agreed to supply the 
information. 


(Notre.—This information was subsequently supplied by Mr. Wheeler and 
appears on p. 253.) 


Mr. Wueeter. Yes. 

Senator Anperson. Chiefly it is two, is it not? 

Mr. Wueeter. Yes. My understanding is that there are only these 
two companies, the Signal Oil Co. and the Southwest, and those 
leases were granted after the Supreme Court decision in the Cali- 
fornia case. 

The Cuatrman. Do you know whether or not those leases—the 
applicants whom you represent have applied for lands that are im- 
side or outside of the boundaries or the possible boundaries of inland 
navigable waters ? 

Mr. Wueerer. Well, our understanding is, and it is the contention 
of the Department to the Supreme Court which is the same as ours, 
that it is outside, that is, it is in the open sea. ; 

The Cuatrman. Is it in this area of Long Beach ? 
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Mr. Wueeter. No; it is in the Huntington Beach area. 

The Cuaiman. It is in what is called the San Pedro Bay. 

Mr. Wuere ter. No, no. 

Senator AnpErson. Huntington Beach is still a different section. 

Mr. Wueeter. Yes. 

The CHairman. Does this question of whether or not the inland 
navigable waters are involved arise / 

Mr. Wneerer. It has not been questioned by the Attorney Gen- 
eral’s office or the Interior Department. 

The Cuatrman. Do you have any opinion which you want to ex- 
press to this committee as to whether or not you concede ownership 
to the State of submerged lands within inland navigable bays? 

Mr. Wueerer. Well, as I say, that part of it 1 have not questioned. 
I am inclined to think that it does, but I have not been interested in 
that particular phase of it. 

The CHatrmMan. You are inclined to believe that the States do 
have a property right in inland navigable bays. 

Mr. Wueever. Exactly. You know, a part of the propaganda that 
was carried on against the Supreme Court decision was that if this 
decision was sustained that the Government would come in and claim 
all the rivers and lakes and every other thing. That was some of 
the kind of propaganda that was carried on to frighten some of the 
people in Montana with reference to some of the lakes in Montana. 

The Cuarrman. The interior States. 

Mr. Wueeter. The interior States. I mean it was ridiculous, be- 

cause the Court clearly said it was not so. 

Senator Lone. Senator, it is true now that you believe that that 
propaganda—that is propaganda and that is ridiculous and stupid 
and absurd. 

Might I point out to you, however, that with the original Pollard 
decision, it was held that lands lying under the navigable waters 
within States belonged to the States, and when that decision was 
handed down, there was no distinction whatsoever made between 
navigable waters within a State, and navigable waters without a 
State. 

Now, I would suggest to the Senator, if he would take a look at 
the California and Texas decisions, if he will see anything in those 
decisions besides saying “We will not extend the doctrine of the 
Pollard case to reaffirm any rights to the States in their coastal 
waters,” or § ania of that sort. 

Mr. Wueecer. All right. I cannot agree with you on that. I have 
read the decisions in the Pollard case and read these other decisions 
backward and forward, but I just cannot agree with you. 

Senator Lone. Did you find anything in the Texas case or the 
Louisiana or California cases that reaffirm any rights the States had 
on their navigable waters, or any of it now? I am sure you know 
that while these cases were being tried there was a lot of propaganda, 
or at least insinuations, that other people were affected. For example, 
the Attorneys General point out to States facing the Great Lakes 
that they were involved in this, and they did point out to people with 
harbors and things of that sort that title to their harbor might be 
involved in this question. 

If the Supreme Court had wanted to indicate that the rule on 
inland waters was still very firmly in effect, it certainly could have 
done so, and it did not in those eases. 














282 SUBMERGED LANDS 


Mr. Wureter. Well, I thought they made it pretty clear; I thought 
they made it pretty clear that that was not involved. 

I will continue with my statement: If this committee nevertheless 
shall decide to report favorably on this resolution, the very first 
amendment that should be made is the elimination from section (a) 

(2) of the resolution in lines 10 through 14 page 3, of the provision 
which would include protection for these oil companies who have 
come in under void State leases after the decision of the Supreme 
Court in the California case in 1947. 


Section 8, which purports to save vested rights is entirely nul- 
lified by other provisions of the resolution : 

The only section of the resolution which purports to offer any 
protection to rights which have become vested under existing law, 
is section 8. This section reads as follows: 

Sec. 8. Nothing herein contained shall affect any rights that may have 
been acquired under any law of the United States by any person on lands 
subject to this joint resolution and any such rights shall be governed by the 
law in effect at the time they may have been acquired. 

Certainly that provision expresses a laudable intention. So far as 
it goes it is unobjectionable, but in the light of other provisions of 
the resolution by which vested rights will undoubtedly be destroyed, 
I do not see how it can be regarded as accomplishing anything. I 
do not see how it can be regarded as restraining in any manner 
the operation of other provisions of the resolution. There are sev- 
eral which will completely destroy the vested rights which section 
5 purports to save, 

I have already mentioned the second part of paragraph (2) ap- 
pearing on page 3. This includes within the protection of the res- 
olution the worthless 20-year leases of Southwest Exploration Co. 
and Signal Oil, under which they are at present extracting the oil 
from lands to which these vested rights have attached. At the 
present time their only intention and program regarding these areas 
is to extract the greatest possible amount of oil in the shortest pos- 
sible time. By paragraph (1) (b), beginning at the bottom of page 5, 
these trespassers, and I am reading from the resolution— 
may continue to maintain such leases, and may conduct operations thereunder, 
in accordance with its provisions for the full term thereof and any extension, 


renewal, or replacement authorized therein or heretofore authorized by 


the 
law of the State issuing such lease. 


a worthless State leases to Southwest and Signal Oil are 20- 
year leases. Under this resolution they could continue their tres- 
aaa for 20 years, or even as long thereafter as there is any oil left 
for them to take. What will the vested rights in this property be 
worth when these trespassers have been exploiting this area for any 
such periods of time‘ I do not see how subparagraph (9) on page 
5 would operate as a limitation of this interminable period, since 
while it limits the term of the lease to 5 years, it does so only, as it 
states: “in the absence of production or operations for drilling.” So 
while section 8 says that the Congress does not want to destroy 
vested rights under existing law, in section 1 the resolution author- 
izes the trespassers who are presently destroying these vested rights 
by actually removing the oil, to continue to remove that oil for 
20 or 40 years more, or as long as any oil 18 left. 

But that is only a beginning. In section 2, on page 6, the Secretary 
is authorized to give away and quitclaim any lands covered by State 
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leases. In other words, the Secretary, if he chooses, could say under 
that provision to Signal and Southwest that the Federal Government 
certifies that the lands covered by their leases from California actu- 
ally belong to the State of California. There are some exceptions 
stated to his powers of certification, but exception (b) is the only one 
that could have possible applic ation here. It says that the Secretary 
shall not have power to certify that any of the land is State land w here 
the lands— 

were owned by the United States at the time of the admission of a State into the 
Union and which were expressly retained by the United States. 

I suppose there could be no end of wrangling over the question of 
whether the marginal sea was “expressly retained” by the United 
States when California was admitted to the Union. So the oil com- 
panies would have another basis for arguing that this exception has no 
application and that the Secretary is authorized to certify that their 
void and worthless leases off the California coast are on State lands. 
And if the Secretary so certifies, what will happen to these vested 
rights to lands under the Mineral Leasing Act ? 

"The Supreme Court has appointed a master to hold hes arings for the 

purpose of recommending procedures to determine what is Federal 
and State land in the marginal sea. I see no purpose or benefit to the 
United States if the Congress should proceed to bestow upon the Secre- 
tary, as this resolution does, the power of drawing lines in this area 
when the Supreme Court has indicated that it may undertake that task 
itself. And what is to be accomplished for the benefit of the N: ion 
by giving these quitclaiming powers to the Secretary of the Interior 
Who is in favor of this provision besides the trespassing oil companies 
and the States whom the Supreme Court has said have no right or 
interest in this territory? Perhaps the Secretary desires this pro- 
vision on account of the additional powers it will give him, but I say 
that it is extremely dangerous for the Congress to pl ce any such vast 
a owers in any administrative officer. Suppose the Secre- 
tary howl quitclaim areas in the marginal sea, and the Supreme 
Court should subsequently decide that those areas were the property 
of the United States in accordance with the tests laid down in United 
States v. California. In any such event, vested rights would have 
existed in those territories if covered by permit applic ations, at least 
prior to the action of the Secretary in quitclaiming these areas to the 
States for the benefit of the oil companies. What would then have 
happened to those vested rights which section 8 says should not be 
impaired? Again the resolution in this respect is fundamentally in- 
consistent with itself. 

Now, not all the lands of all these claimants are covered at the pres- 
ent time by these void leases from the State of California. As to those 
areas which are covered by permit applications, but are not covered 
by the void State leases to the two trespassers, Signal Oil and South- 
west Exploration Co., the Secretary by section 4 (a) is given full au- 
thority to lease them away to the highest bidder. The highest bidder 
invariably means the oil company with the most resources which is 
willing to pay the greatest bonus for a lease. It necessarily excludes 
these little people who have vested rights under the Mineral Leasing 
Act. This.purports to be an interim bill. But it is perfectly obvious 
that section 4 gives the Secretary the power to dispose of these claims 
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in which legal rights are vested, and it gives him the power to dispose 
of them perm: anently and for all time. ‘The section sa iys that the Sec- 
retary may determine the area, and that the leases shall be as it says— 


for a period of 5 years and as long thereafter as oil or gas may be produced from 
the area in paying quantities. 


What good are the vested rights of these applicants under the Min- 
eral Leasing Act if these lands are going to be leased out to the oil 
companies for as long as there is any “oil left in them for the oil com- 
panies to take? This is no mere interim measure. It sets up the 
means for finally destroying the very rights which section 8 says are 
to be protected. It puts Mayhew and the other claimants who have 
vested rights in this area, entirely at the mercy of their adversaries 
in the pending litigation in the district court. Why should this 
committee desire the Secret tary to lease away to these big oil companies 
the lands to which they have not the shadow of a right—the very lands 
to which he is directed by the command of the Congress to issue per- 
mits to the small prospectors who filed under the law? From the 
time of Chief Justice John Marshall, the Supreme Court has held that 
such rights are vested rights which cannot be sported away through 
the misconduct of public officials. I am sure that this committee will 
recommend no legislation which would sanction and encourage such 
misconduct by the Secretary of the Interior: 

Suppose aiter the Court declares that the marginal sea is subject 
to the Mineral Leasing Act, the Secretary then decides that he still 
does not want to issue these permits in accordance with the command 
of Congress. Under the bill every means and every avenue is open 
to him to dispose of the lands to the trespassing oil companies in de- 
fiance of all existing laws. He can attempt to rely upon the provision 
which says that existing State leases are continued, or he can attempt 
to certify that the United States does not own the property, or if it is 
not covered by a State lease he can attempt to lease it out to the high- 
est bidder. 

The committee may feel that some additional legislation is neces- 
sary for the administration of these submerged lands. But the com- 
mittee will certainly agree that such legislation should not destroy 

rights which have become vested under the Constitution. I am most 
arial opposed to the complete lack of protection in this resolution 
of the vested rights of these applicants which will surely be destroyed 
if the resolution i is ever enacted in its present form. And in its present 
form, section 8 is, in my judgment, altogether ineffective to protect 
these vested rights. The trouble with it is that it only states a good 
intention, an abstract principle, or a hope, whereas what it should 
remove from the destructive impact of the other sections of the resolu- 
tion is the specific parcels of land in which these vested rights exist. 
The oil companies should not be authorized to plunder, and ‘the Secre- 
tary should not be authorized to certify away, or permanently lease 
away to the oil companies, those parcels and tracts of land to which 
the a rights of applicants under the Mineral Leasing Act have 
attached. 


SUGGESTED AMENDMENT 


Of course, for me to comment on the merits of this resolution as a 
whole is one thing, and to be satisfied that these 13 applicants are 
protected is another. I am entirely content to defer to the judgment 
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of this committee on the general question of what legislation, if any, 
should be enacted, even though I am sure that these submerged lands 
are now covered by the Mineral Leasing Act and no further legisla- 
tion is required. But I most earnestly ask this committee to take due 
precautions to avoid destruction of vested rights. I wish respectfully 
to suggest to the committee an amendment to section 8, which I am 
satistied should protect the vested rights of these people in the mar- 

inal sea. With this amendment, in my judgment, whatever the reso- 
pa may accomplish otherwise, it at least will afford some real pro- 
tection to these people to whom the Secretary has been commanded to 
issue prospecting permits, and it will not sport away their rights. I 
ask that the committee consider amending section 8 by adding to it the 
following sentence: 

No provision of this joint resolution nor any authority granted thereby shall 
have application or be construed to apply with respect to any particular aree or 
areas of the submerged lands of the Continental Shelf which may be described 
in any application for an oil or gas prospecting permit which was on file with 
the Department of the Interior 90 days prior to August 21, 1935. 


REMARKS CONCERNING THE AMENDMENT OFFERED BY SENATOR MURRAY 


I have read the amendments offered by Senator Murray. I feel 
that there are several matters in this connection that I must point out: 
to the committee. 

Naturally, I would regard favorably any amendments of this joint 
resolution which would operate to save and preserve such rights as 
have arisen under existing law. I believe, moreover, that Congress 
should recognize any equities which may have developed in favor of 
any applicant, even though such equities may not have ripened into 
vested rights under the protection of the Constitution of the United 
States. I am certain that Senator Murray drafted these amendments 
with the best of good intentions, and I have no criticism of his entirely 
laudable purpose of protecting the people to whom the amendment 
would apply. 

But I must point out to the committee that Senator Murray’s amend- 
ment offers no protection whatsoever to those people whose rights 
have become vested in this area. It affords protection only to appli- 
cants for leases, and applicants for leases have never enjoyed any 
mandatory rights under the Mineral Leasing Act. An application for 
a lease is one thing, but an application for a prospecting permit is 
quite another. It is only to the applicants for prospecting permits, 
and only such applicants for permits who have filed 90 days prior to 
August 25, 1935, that the Secretary has been specifically directed and 
commanded by the Congress, through section 13 of the act, to issue 
anything. But under the act he is free, on the other hand, to deny 
any applications for leases in his discretion. 

If I may again quote, from Marbury against Madison, Chief Justice 
Marshall’s definition of a vested right: 

But when the legislature proceeds to impose on thut officer other duties; when 
he is directed peremptorily to perform certain acts; when the rights of individuals 
are dependent on the performance of those acts; he is so far the officer of the 
law ; is amenable to the laws for his conduct; and cannot at his discretion sport 
away the vested rights of others. 

In other words, the right is vested when the officer has been com- 
manded to obey. <A right is not vested when the granting of the right 















































286 SUBMERGED LANDS 


is left in the discretion of the administrative officer. And, as I have 
said, the issuance of leases under the act has always been a matter 
for the discretion of the Secretary. 

Senator Murray’s amendment, by providing for preferential issu- 
ance of leases to lease applicants who had filed prior to December 31, 
1936, would operate to give these lease applicants something more 
than they can claim under the law as a matter of right at the present 
time. But Senator Murray’s amendment would give no protection 
whatsoever to the small group of permit applicants whose rights are 

vested. The Senator’s amendment has no application to permit appli- 
cants. The amendment I have suggested to section 8 would simply 
preserve for the prospecting permit applicants the rights which they 
now enjoy under existing law. My suggested amendment would not 
give those permit a »plicants with vested rights anything more than 
they now have ua the Mineral Leasing Act. ‘It would simply 
except the small number of tracts covered by these mandatory permit 
applications, from the operation of the present joint resolution. 

I see no way of combining my sisted amendment with the amend- 
ment offered by Senator Murray. For instance, his amendment allows 
the Secretary to reduce the leasehold to 80 acres, and it allows the 
Secretary to issue leases on other seaward lands in lieu of those applied 
for, where those applied for are already covered by a State lease to 
an oil company. When it is established and finally determined by the 
courts, that the prospecting permittees whom I represent are entitled 
to have their vested rights respected by the Secretary, the Secretary 
will be compelled by the courts to issue permits to these applicants for 
the entire areas which their permits cover, and it would be entirely 
unjust to reduce the award to 80 acres or offer them possibly worthless 
lands lying further seaward than the lands on which they filed. 

But while I do not believe that my suggested amendment can be 

combined with Senator Murray’s, I believe ‘they can both be adopted 
in the resolution without inconsistency. My suggested amendment 
would remove from the operation of the joint resolution that small 
number of claims or areas covered by the application of from 13 to 
16 permit applicants. Senator Murray’s amendment could continue 
to operate with respect to those applicants who came in later and 
applied for leases. There would not appear to be any serious pos- 
sibility of conflict between the rights of the two sets of applicants 
inasmuch as I assume that the lease applicants filed on land not 
theretofore covered by a previous permit application. And in the 
event that the two applications to any degree were overlapping, the 
rights of the lease applicant would be suspended to the extent that 
his application overlay an area covered by a previous permit applicant 
whose rights had become vested. 

I do not believe that the amendment I have offered could be regarded 
by any member of this committee as improper or unwise. This 
amendment to the resolution is absolutely essential if the committee 
is seriously resolved, and I am confident it is, to respect vested rights 
in this area. 

Finally I wish again to remind the committee that the protection 
of these vested rights will have no effect whatever upon the applica- 
tion of the resolution to Texas and Louisiana. Not one of these pros- 
pectors whose rights are vested has filed any applications off the 
coast of Texas or Louisiana. Every one of them has filed for an 
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area lying off the coast of California, and only the California coast 
is involved. The only trespassing oil companies by whom their rights 
are being directly destroyed at the present time are two relatively 
unimportant companies in the western oil industry—Southwest Ex- 
ploration Co. and Signal Oil & Gas Co. This Congress can maintain 
the public faith in the enactments of its predecessors, and it can 
respect the rights of these small prospectors which have become vested 
under the Constitution. And the Congress can do this without the 
slightest harm to any company that has acted in good faith in obtain- 
ing a State lease, and in view of the very small number of the areas 
along the California coast which would be exempted from this resolu- 
tion, the Congress can respect these rights which have vested under 
the Constitution without sacrifice or any noticeable impairment of 
the stated objective of encouraging and facilitating the development 
of the oil resources in the marginal sea. 

Senator Martone. Senator Wheeler, in justice to the integrity of 
the Senators who introduced this bill, I have been fully convinced 
that their sole motive—maybe not sole motive, but one of the motives— 
that justified the introduction of this bill was the continued produc- 
tion of petroleum without any interruption under the emergency we 
are now facing and we now find ourselves in. Some agree with it 
and some do not, but that is not the issue, as you would say, but the 
question of continued, uninterrupted production of petroleum by 
experienced people who will have their equipment and trained crews, 
and everything, that is the question. What application do you think 
that particular position would have in this case? 

Mr. Wueeter. You mean if you did not? As I said, I am not 
objecting to that. Frankly, I think as Mr. Perez said this morning, 
or whatever his name was, I agree with him on one thing, and that 
was when he said he did not think there was an interim bill here, 
because of the fact that it permits them to lease for 20 years, and 
another 20 years, as long as there is any oil there. But I am only 
representing a very few people who come under the law and were 
given preferential rights. Now, with reference to the necessity for 
this oil, let me say this to you: I talked with a representative of 
one of the biggest oil companies in this country, and he said to me, 
“T have been hearing about the shortage of oil ever since I was a boy; 
you have and I have, and we all have. But if it were not for this 

orean situation, oil would be running out of our ears right now.” 

He did not think this was a great emergency for oil right now, as a 
lot of people have indicated, and certainly if the war in Korea were to 
end there would be oil running out of our ears, according to this repre- 
sentative of one of the big o:] companies in this country. He made 
that statement to me, and I think every oil man in the country who is 
familiar with it, if he will tell you what the facts are, will tell you 
that. 

But you know. we have emergencies and emergencies and emer- 
gencies for the purpose of getting some particular legislation across. 
We have gone from one emergency to the other so many times that 
we are in a constant emergency. 

Senator Matonr. Mr. Chairman, I fully agree with the distin- 
guished Senator from Montana, that it gets a little confusing to 
everyone with the continuous emergency; 18 years is a long time. I 
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think I will say that the junior Senator from Nevada helped blow this 
theory out of the water, that we were running out of oil. He has said 
many times, officially and unofficially, that the only way you could 
run out of petroleum fuel in this country is by dissipating it, because 
you have 100 to 150 million barrels of oil in shale; and it is a very 
feasible operation. It is a little more expensive, not too much more, 
and the national emergency itself is not an item, and we have that 
formula in coal, which procedure is as far along as synthetic rubber 
was when we had World War II, and we were out of rubber, so there 
is no question of running out of oil. 

If you turn these companies loose to make a dime, let them profit a 
little, the investors who take this gamble, I for one, do not believe 
they will run out of underground oil for a hundred years. But 
that, of course, is all conjecture. 

I am listening very closely to the distinguished Senator from 
Montana, because I, for one, have great faith in his ability as an 
attorney, and his experience in Congress, which sets him up as being 
an authority in my mind. 

Mr. Wueerer. Thank you. 

Senator Maronr. Now, this has been bandied about a good deal 
here. One of the witnesses for the Department of Justice made the 
misstatement—I think you will find it in the record, unless he has 
changed it—that they told the Supreme Court several times what 
words to use. I took a little issue with him on that point, in that it 
was not customary to tell the Supreme Court anything. 

Then, he would continually say that “We do not intend to claim 
this area or that area, that particular right.” 

Just what faith, with the long years, 24 years of experience in the 
United States Congress, does the distinguished Senator from Mon- 
tana put in a Federal official beyond his term of office? 

Mr. Wuereier. None whatever. He cannot promise anything be- 
yond his term of office. 
~ Senator Martone. Then, in considering these questions, and I think 
the Supreme Court made that clear, that the matter of lack of con- 
tention of the property, in the property of the United States, or the 
action of Federal officials, had no effect whatever on the law, or what- 
ever might be determined with respect to further rights; that is right, 
is it not? 

Mr. Wuee ter. Yes. : 

Senator Martone. Then, without this amendment that the Senator 
now proposes, there would be no protection for any of the applicants 
to which you have referred ? 

Mr. Wurerrer. None whatever. 

Senator Matone. Under the law as it now stands, even if this reso- 
lution passed ? ee: 

Mr. Wureter. Let me say this. Iam sure that when this bill was 
drafted paragraph 8 would tend to indicate that they wanted to take 
eare of these particular matters, but when you read the bill as a whole 
it does not take care of it. Here is this provision of section 8, which 
says: 

Nothing herein contained shall affect any rights that may have been acquired 
under anv law of the United States by any person on lands subject to this joint 
resolution. and any such rights shall be governed by the law in effect at the time 
they may have been acquired. 
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Now, I think they really intended when they wrote that provision 
perhaps to protect them, but as we read the law and analyze it it does 
not give us the protection that we have to have, and so, in order to 
make sure of it and so there cannot be any question about it, we have 
asked that instead of the present section 8 this amendment be adopted. 
We are just adding a sentence. 

The CHarrman. We construe that proposed amendment of yours 
merely to preserve whatever rights you have in the pending litigation. 

Mr. Wueeer. That is right. 

The CuarrmMan. It does not imply that the leasing act does apply. 

Mr. Wueerer. That is right. 

Senator Lona. Senator Wheeler, can you tell me whether there is a 
conflict with State leases on all of the applications in which you are 
interested, or only with regard to some of them ? 

Mr. Wueeter. Only with reference to some of them, I understand. 
I would not want to be definite on that. These clients of mine, I wish 
I was representing somebody that had some money, because I have 
done a tremendous lot of work on it; but, as a matter of fact, they had 
a difficult time in raising money enough to print their briefs for the 
court. My understanding is—I may be wrong w ith reference to some 
of it—that the only leases that affect them are these Signal Oil and 
Southwest. 

Senator Lone. Now, here is the point I had in mind. Secretary 
Ickes testified here today that he would favor competitive bidding on 
these leases, believing that you could do a lot more for the Government 
and get a lot more for the Government by competitive bidding than 
you could under the Leasing Act. 

Now, for example, it is my understanding that under the Leasing 
Act as it applies at the present time that payment would be 50 cents 
plus one-twelfth of the royalty to whoever applied first. 

Senator Corpon. That is only on the areas where there is not a 
known structure. 

Senator Lone. I believe many of these leases would meet that 
standard. 

Mr. Wueerer. That is right. 

Senator Lone. In fact possibly all of them where there is no contest. 

Mr. Wueeter. There was no known structure out there when these 
people filed them. 

Senator Lone. It does seem to me that we get ourselves into this 
question of deciding whether or not these leases should be let by com- 
petitive bidding. Now we passed an act that requires people inter- 
ested in Federal leases under the coastal waters to bid competitively, 
I believe we will find that these people, that the Government will get 
possibly as much as 25 percent royalty instead of a mere 12%, and I 
believe we will find that the payment instead of being 50 cents an acre 
under the existing law, would probably be more like $25 an acre or 
possibly even larger sums than that, and there is a question here of 
protecting the interests of thig Government and getting for the Gov- 
ernment the best deal we can in leasing. What would your attitude be 
if we provided that, although their claim would not be prejudiced 
against other persons, that this leasing would have to be done com- 
petitively ¢ 
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Mr. Wuerter. I do not think you have a right to take away the 
rights that these people had when they filed way back there in 1934 
under the Leasing Act. 

Senator Lone. How much of an investment did those people have 
when they filed under the 1934 Leasing Act? 

Mr. Wueeer. They were prospectors. Now if you know anything 
about a prospector—I am sure Senator Malone and some of the people 
from the West know about these prospectors who go out in the hills. 
They have been the ones really who have dev eloped | the western coun- 
try. The big companies come in after the prospector has gone in there. 

‘Now this law was passed in 1920. Speeches were made on the floor 
of the House and speeches were made on the floor of the Senate. They 

said, “What do we want? What are we trying todo? We are trying 
to get prospectors, people who have courage, people who are willing to 
go out and rough it and take a chance.” 

Now these prospectors for mineral leases go out and live in the hills, 
and they live on practically nothing , digging for years to find the gold 
mine or copper mine or something of that kind. Now these people 
went out and they said, “There is oil out here,” and after that the big 
oil companies came along after these people had gone out and filed. 
They go out and try to grab up and take advantage of what these poor 
devils started out to do. 

Now suppose the Signal Oil Co. comes along to bid. What chance 
do these people have in competitive bidding? With competitive bid- 
ding you are taking away from these people all the rights they have. 

Senator Lone. I very much like the idea of fixing it up so a little 
fellow cannot bid competitively. Possibly I might be accused of 
being on the side of the large oil companies by taking the States 
stand in this tidelands controversy. When I tell you how I believe 
leasing should be done, I do not believe I would be accused of that. 

It is my opinion that the little fellow should be able to submit a 
bid to say, “I cannot put up $1,000,000 for this lease, but I will offer 
you half of what I can get out of this oil,” and let the leasing authority 
look to see whether that fellow appears to be capable of dr Ning a well, 
and if it looks like it would be a better deal to give this man the lease 
on a 50-50 basis, than it would merely to collect $1,000,000 from one 
man who would go out and explore it, let the little fellow go out and 

explore it. 

Mr. Wuee.er. Where it is a known field, yes; but as I pointed out, 
in Montana practically every field that was found out there was found 
by some fellow who went out and who had nothing. 

Senator Lone. Senator Wheeler, if your people cannot pay the 
expense of drilling a well, I am afraid we are not going to get very 
much development out of them. 

Mr. Wueerer. How is that? 

Senator Lone. If your people cannot pay the expense of drilling a 
well. 

Mr. Wueetrr. If they get the leases.they will not have any trouble 
getting the finances to go ahead. 

Senator Lone. That being the case, bidding competitively they 
would be able to offer a higher percentage of royalty, and T believe 
that this present interim bill does contemplate that type of bidding 
where not less than 1214-percent royalty could be accepted, but the 
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Secretary could accept more and he could consider the fact that a man 
of lesser means was willing to offer a higher royalty percentage to the 
Government as against a higher cash payment offered by someone who 
was better able financially to put up the cash payment on the bid. 

Mr. Wueerter. Take out on the Blackfoot Indian Reservation and 
some of the reservations of Montana, some little fellow goes out there, 
drills for oil, spends his money and does not get anything. But he 
keeps on. Finally he goes out ‘and he drills some place and he strikes 
oil. Then the oil companies start moving in to get it away from him. 

I happen to know one man who went out after the Standard Oil 
of California had turned it down, and also their experts. He went 
out, begged and borrowed every nickel, mortgaged his home, his wife’s 
jewels, and everything else, and finally raised money enough to drill 
a well, and he struck oil. After he struck oil, then of course the big 
oil companies came in and they discovered one of the biggest fields. 

The same thing was true with reference to the Roundup Field. The 

same thing was true with reference to the field over on the Blackfoot 
Indian Reservat ion. 

Senator Lone. Senator, might I make this suggestion. I would be 
glad to hear your comment on it, but here is something that does 
strike me about this whole day’s proceeding, or at least much of what 
we have heard today. We have had it suggested to us that when 
people go out and acquire State leases, relying upon the opinions of 
the Attorney General of the United States that said that the States 
own these, and relying upon the letters and opinions of the Secretary 
of Interior saying that the States own these, that these people had no 

equity and ought to be thrown off of those leases—but on the other hand 
when someone else comes in here and applies for a lease, he has some 
tremendous equity that should be protected when he applies for a 
lease, and the Secretary gives him a letter and says, “We do not own 
it so we cannot lease it to you,” and he has been so advised ever since 
he applied. 

Now possibly he does have some equity there, but it does seem to 
me it is inconsistent to say on the one hand that a man who invested 
millions of dollars relying on the word of the Secretary 

Senator Corvon. Does the Senator's position distinguish between 
equity and a legal right? 

Mr. Wueeter. When you are talking about equity. let me say this. 
The oil companies have taken the view that some of these people who 
went out in the early days, as my clients did, went out there before 
1935 when there was no oil there, have no equities. Now the oil .com- 
panies come out and say, “As far as equity is concerned, you have 
nothing, you get out of here and we will give you nothing because we 
have a lease from California since the Supreme Court’s decision. We 
have the leases from the State of California and you get nothing.” 

Now is that equity on the part of the oil companies to throw these 
little fellows out who went out there and spent their money and their 
time coming down to Washington urging the Secretary of the In- 
terior time and time again, spending their money co ming down and 
finally getting the Secretary of the Interior, finally getting the Attor- 
ney General to bring the suit? And if it had not been for those 
people coming down ‘and getting Secretary Ickes and Secretary Ic mee 
getting the Attorney General, what would the United States have 
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gotten out of it? Nothing, and the people of the United States would 
have gotten nothing out of it. 

It is those pape who are responsible, and those are the people who 
are responsible for the people of the United States getting anything 
out of this. Should they be thrown out? 

You say, “But these big fellows spent a lot of money.” Sure they 
did: but what they spent was peanuts compared to what these poor 
people spent comparing their wealth against the wealth of these oil 
companies. Here is a man in Montana who goes out and he spends 
his money digging, prospecting out in the hills, and he stays out there 
and he lives on erub that is carried out to him once a month, and 
he lives like a beggar in a little shack, and then somebody comes along 
and says, “Get out of here, we have taken this over,” and kicks him 
out. 

Now that has been done time and again. That has not only been 
done by oil companies but it has been done by mining companies, and 
anybody that is familiar with the West knows that it is the little 
prospector who has gone out in the hills who is responsible for de- 
veloping the great natural resources of the West. 

Senator Lone. W ell, there is much to your argument. However, 
there is this point to be considered in connection with it. In the oil 
business there are people who are known as title busters, people who 
make a business out of going anywhere there is an oil field and attempt- 
ing to find some defect in someone’s title and make what they can 
out of it. 

Certainly I believe almost anyone who has practiced law in an oil- 
producing State over a period of time knows what it is to have some- 
one come into his office and want an opinion on whether or not some- 
one’s title is good, although the person asking the opinion really has 
no interest in that title at all, but he hopes to go out and promote 
litigation and make something out of it. 

Mr. Wure.rr. That is not the case of these people. 

Senator Lone. I do not want to put ourselves in the position, and 
we never should put ourselves in a position, of trying to award people 
if they should fall in the position—which I do not say your clients do 
by any means—of title busters. 

Mr. Wueeter. These people went out there as I say, before there 
was oil discovered or anything of the kind. 

Senator Lone. Iam familiar with some of these cases where some- 
one is in the position of a title buster. As you know, it is contrary to 
the code of legal ethics for a lawyer to even pay a person in that type 
of work—— 

Mr. Wueeter. The title busters in my case are the Signal Oil Co. 
and the Southwest Exploration Co. They are the title busters here. 
They are the fellows who are trying to bust the title, and they have 
had some pretty important politicians in the State of California whom 
I could name and who we all know have been very much interested 
in the Signal Oil. 

Senator Anprrson. Could we ask some questions about those? 
Were these two leases signed under the terms of the stipulation ? 

Mr. Wueeter. Supposedly. 

Senator Anperson. Were they signed at the time that the stipu- 
lation was in effect ? 
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Mr. Wueeter. I think that is true; yes. 

Senator Anperson. And did the Secretary of the Interior approve 
them ¢ 

Mr. Wuee er. I do not know. I suppose he did. 

Senator Anprrson. I am just wondering how he would approve 
them when he would contend that he could not approve leases for 
your people. 

Mr. Wueeter. Exactly. That is what I say. 

Senator ANperson. You do not know whether he did approve them 
or not? 

Mr. Wueeer. Well, there was correspondence on them with some 
employee of the Interior Department—not the Secretary—and I 
assume that the Secretary did approve them. 

Senator Anperson. I think it would be an interesting point if we 
could find out why the Secretary contends he cannot issue the leases 
to your people. 

Mr. Wueeter. That is right. 

Senator Anprrson. You mentioned a case that you filed in 1948. 
Is it on these particular cases ¢ 

Mr. Wueeter. Yes. 

Senator Anperson. If that case should be favorable and there has 
been no other decision with reference to tidelands oil, the whole house 
of cards collapses pretty quickly then thereafter, does it not, for a lot 
of people? 

Mr. Wueeter. Yes. 

Senator Anperson. The Government can move out of that Con- 
tinental Shelf in Texas and Louisiana and start leasing them. The 
Secretary of the Interior would have full authority if you win your 
case, to lease the whole Gulf of Mexico. 

Mr. Wueecer. Yes; excepting in the bays or inland waters as they 
call them. 

Senator Corpon. Senator, is it your view, inasmuch as your clients’ 

rights according to your contention are vested prior to the application 
and prior to the acquired lands amendment to the Mineral Leasing 
Act, that any conveyance by the Federal Government to the sever ‘al 
States of the land under the marginal waters within the statutory 
boundary limits of the States as they appear of record, would be with- 
out prejudice to your ¢ shients ins rsmuch as your clients’ rights are vested 
and are therefore superior as a matter of law to any rights that the 
Government might have to convey ¢ 

Mr. Wueeter. You say would my clients be prejudiced? I think 
they would. 

Senator Cornon. Let me add one thing before you answer. Assum- 
ing in such a statute of conveyance there was reserved specifically all 
intervening rights. In other words, we are going on the basis of a 
quitclaim by the Government of this proprietary right, which would 
leave untouched any intervening right. Would that not protect your 
clients ? 

Mr. WueretEr. You mean if you were quitclaiming? 

Senator Corvon. Right. 

Mr. Wuretrr. I think you would have to make a provision in your 
quitclaiming law, because otherwise I think it would prejudice my 
clients. 
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Senator Corvon. Not only legal prejudice but whatever prejudice 
that might arise other than that, would be met by a reservation of 
intervening rights? 

Mr. Wueeter. That is right. I mean I have not thought of the 
kind of an amendment that should be in there, but there should be 
some amendment. 

The Cuarrman. By that question, Senator Cordon, do you indicate 
a — that the quitclaim would be more than merely an assignment 

a waiver of no interest at all, merely a statement, as most quitclaims 
are, that the grantor actually claims no interest in the property men- 
tioned, or do. you conceive quitclaim legislation as being a surrender 
of property rights that the Government does have? 

Senator Corvon. My understanding of a quitclaim conveyance is 
that it quitclaims the legal interest of the conveyor and raises no war- 
ranty as to what that interest is. 

Senator Anperson. That differs from the definition that Judge 
Combs gave me the other day. 

Senator Corvon. I still believe it. 

The CuarMan. I think every lawyer has known of quitclaims 
which were secured from persons without whose quitclaim there might 
be a cloud upon the title, and the person who granted the quitclaim but 
never asserted a claim, never desired to exercise any imperium and/or 
dominium over the property. 

Senator Corvon. That sort of a quitclaim has been made, as has also 
a quitclaim where there has been a claim but where the individual con- 
veying does not care to assume a warranty of any interest or claim in 
the land. 

The Cuarrman. All I was trying to determine, Senator Wheeler, 
was whether in the mind of the Senator from Oregon the so-called 
quitclaim legislation would be a surrender of a definite property 
right which the United States has, or merely a waiver saying, 
“Why, the States have owned this from the very beginning as the 
claimants on behalf of the States have asserted.” 

Senator Lone. Senator, it could not be a surrender, could it, in 
view of the fact that this being an act of Congress, it can always be 
changed by Congress. If there is actually a conveyance for a price, it 
would be a different proposition. 

The Cuamrman. If the Congress under the Constitution disposes of 
the property of the United States, it enters into a contract and it fore- 
closes any reclaiming of that property unless the legislation contains 
such a reservation. 

Mr. Wueeter. You cannot set aside lands that have been granted 
by the Congress, except for fraud. 

The Cuaman. That is right. This question came to my mind 
because Senator Cordon asked Senator Wheeler about a possible reser- 
vation in the quitclaim bill to protect the rights of the clients. Now 
his clients have no rights unless the Federal Government has the title 
to this property; is that not correct? 

Mr. Wueeter. That is correct. 

Senator Ecron. And Senator Wheeler’s clients have no rights 

The CHarrman. I was speaking of Senator Wheeler’s ‘clients. 

Senator Ecron. Unless the court maintains or upholds the theory 
that they have vested interests, and if they have a vested interest, 
why, that changes the whole complexion as to whether the ownership 
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lies within the Federal Government or it is still undeterminable in 
the States. 

The Cuarrman. They could have a vested interest only because the 
Government of the United States is the owner of the property. 

Senator Ecron. Yes, and it seems to me that his case that he has in 
court is one of the most important things to be decided, before we are 
going to be able to get anywhere as to who does own this and what 
effect it will have in the over-all picture. 

Senator Corpon. If the right is vested, then nothing that this Con- 
ress can do can take it away. It is a right that exists under the law. 
Ve may convey the interest, whatever it may be, of the United States 

in this property. 

Whether we reserve or do not reserve, we cannot convey the right of 
the Senator’s clients if they have a right and if that right is vested. 
The Senator makes a point only that he would like to see the Congress 
make some expression indicating that they do not even intend that the 
quitclaim should operate to that extent. It would have no legal effect 
in any event. 

The Cuarmman. My point is only this: That if the clients of Senator 
Wheeler have a vested interest in this property, then by the same 
token the United States Government has a vested interest in every 
other acre of submerged lands of the same category. 

Senator Corvon. That is right. 

The CHarmman. And therefore a quitclaim deed would be a sur- 
render of the property rights of the United States. 

Mr. Wuereter. Certainly. There is not any question about it. 

Senator Corvon. Call it surrender, but it is a conveyance. 

Mr. Wueecer. And in order to convey it, they would have to own 
it. They cannot convey something that they do not own. 

The Cuatrman. It would be a conveyance without consideration so 
far as any legislation I have seen, and that is one of the reasons why 
I have sought to solve this question by interim legislation, if I may 
again use the word. 

Mr. Wueeter. Let me say this. Prejudices would result to my 
clients if you passed a quitclaim deed to this particular area. You 
and I know it as a practical matter, you have experience enough in 
the trial of cases and so have I. Ifthe Government quitclaimed them 
I am afraid that it would prejudice our clients as a practical matter 
in the court. It should not, but my feeling and experience in the trial 
of cases is such that I would say that they would be very apt to be 
considered prejudiced by it. Mr. Cordon. 

Senator Corpvon. I cannot go along with you on it, but I can under- 
stand the basis for it. 

Mr. Wueeter. I agree with you that it should not prejudice them, 
but I am simply saying that as a practical matter in the trial of cases 
I know what would be argued immediately. They would say, “Con- 
gress never would have quitclaimed if they thought that your people 
1ad any rights there.” 

Senator Corpon. May I make this observation, just a little theory 
in my mind, that even though the Congress may pass a quitclaim, and 
even though it might be vetoed and the veto overridden, that it can 


again reach the Supreme Court and the States be out as well as your 
clients. 
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Senator Lone. Here is just one other question involved in the pic- 
ture that does affect your clients. As I understand it, the logic of the 
California case went along this line: That the States never had any 
sovereignty that would give them a claim in the coastal waters off their 
States when they came into the Union, and I believe the statement was 
made that the States, there was no showing that they had ever claimed 
their coastal waters in their indiviual sovereignty prior to becoming 
members of the United States under the Constitution. 

Of course, some of us differ with that position. I believe that was 
part of the position that the Supreme Court took. But as you know, 
the Supreme Court refused to order any accounting by the States 
going back beyond, let us say, 1948, as far as Louisiana was concerned, 
even though the California decision was in 1947, and it apparently 
took the position there that the States could exercise rights in their 
territorial waters and could collect revenues from them and keep them 
as they had done, without having to account to the Federal Govern- 
ment for them, until the Federal Government actually asserted its 
paramount right and claimed this property. 

Mr. Wueeter. I really cannot follow the Supreme Court’s theory 
upon that, but nevertheless 

Senator Lone. Nevertheless that was the result. 

Mr. Wueeter. Yes. 

Senator Lone. Now following that theory, do you have any show- 
ing that the Federal Government actually claimed or had laid claim 
to this land on which your clients filed interest, or filed their leases 
at the time that they filed their applications? 

Mr. Wueeter. Oh, no, they did not, because the Federal Govern- 
ment turned them down, the Secretary of the Interior turned them 
down, and said they belonged to the State of California. That is the 
reason they turned them down. 

And mind you, after the Supreme Court’s decision, they then come 
in and say, “Well, now we have another objection.” Now they say 
it did not apply to public lands, and then after that they came in 
with some other theory and said, “Here is another reason why we do 
not think so.” In other words, they have raised every technical 
objection that they possibly could raise. 

Senator Martone. Mr. Chairman, I was very much interested in 
the Senator’s observations, the comparison between mining claims 
and the drilling of oil wells, as far as taking a chance, and sometimes 
they are people of great means and sometimes people of little means, 
knowing they could win if they found minerals. 

It has seemed to the junior Senator from Nevada the objective has 
been to keep these men from developing mines and minerals, because 
under our free trade theory and under a lot of means, taxes, and every- 
thing else, he has just about been prevented from anything, if he finds 
the minerals. That, however, is another problem we have to deal 
with in another manner, but the Secretary of the Interior certainly 
has shown no interest as far as some of us can see, not any particular 
Secretary of the Interior, but all of them, for 18 or 20 years; his very 
actions have prevented the thing that he says he wants to find. 

Now I would like to ask the Senator if he believes—it has been clari- 
fied to some extent from this last debate between the lawyers on the 
committee—that the Congress has the power to pass what we call quit- 
claim legislation, to clarify this whole matter. Does the Congress 
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have the power to pass such an act and dispose of such rights, if they 
are rights—and they are according to the Supreme Court—with the 
exception of any vested right that may exist ? 

Mr. Wueeter. Oh, they have the right. Congress has the right to 
dispose of any lands they want to dispose of. 

Senator Martone. I asked that question because Mr. Perlman cast a 
very grave doubt as to the authority and the right of the Congress 
to pass such legislation. 

Mr. Wueeter. I am frank to say to you that I have not looked into 
the matter, but I assume that the Congress had the power to do it. 

The Cua an. M: iy I say that the theory under which™r. Perlman 
made that statement was simply this, at least this was my interpreta- 
tion of it: That the Constitution gives the Federal Government cer- 
tain national sovereignty, and that that sovereignty cannot be sur- 
rendered by a statute of the Congress. 

In other words, Mr. Perlman was not denying the right of Con- 
gress to dispose of the property of the United States or any lands or 
any minerals that the United States might own. He was questioning— 
«und he presented it aay as a question and not as a conclusion—whether 
in this particular case a surrender or a quitclaim of submerged lands 
would include a Sc of the national sovereignty which the Gov- 
ernment has under the Constitution. That is all he meant. 

Senator Matone. Mr. Chairman, I have carefully read the exam- 
ination which I conducted of Mr. Perlman, and it was very clear time 
after time that he was casting a doubt on the right of the Congress to 
dispose of these rights. 

There is no question in the mind of the junior Senator from Nevada 
that the conveying of these rights has nothing to do with the imperium 
the United States would have over this area. Mr. Perlman cast a 
doubt on the authority of the Congress to si such a law as has been 
proposed here repeatedly and probably will be proposed again. I 
want to take issue with the chairman on this point, in which I am very 
much interested. 

The Cuairman. It is just a question of a? 

Senator Martone. I think it is quite clear, if you read the testimony, 
that time after time he cast that doubt, aa just once. 

I have asked almost all of the witnesses whom I believe had some 
knowledge of the law this very question. Iam pleased that the Senator 
from Montana agrees with most of us that that authority rests in 
Congress w ithout. destroying or affecting any vested rights that may 
have accrued. That I am not arguing. 

Mr. Wueeter. Is he not taking the position that they could not pass 
the sovereign right, imperium right ! ( 

Senator MALone. No; that was not it. 

ies Wueeter. Was he distinguishing between the imperium right 





" Senator Mavone. He was not. The question was asked him if that 
is true. It was suggested that perhaps we have not acquired some of 
these imperium rights in lands purchased from other governments, 
as in the case of Alaska or Louisiana. In other words, he goes far 
afield. 

He also comments, several times, that there would be no claim be- 
yond this 3-mile limit. I believe he said: “We have asserted no 
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claim; we will assert no claim.” In other words, that is settled, as far 
as the Government is concerned, forever. 

The line of questioning brought out the dependence that could be 
put in a Government official holding office temporarily, we hope, and 
it also brought out the question as to whether or not the C ongress has 
the right to ) do what has been proposed by very competent w vitnesses. 
I thank you, sir. 

Mr. Wueeter. If that is all you want of me I want to thank you 
very much. I certainly did not have any idea I would take so much 
time, and I apologize. 

The Cuantman. You need make no apologies. It was very interest- 
ing and probably a profitable afternoon to the members of the com- 
mittee. 

Mr. Wueeter. I appreciate the courtesy that you have extended to 
me. 

The Cuairman. Senator Knowland. 


STATEMENT OF HON. WILLIAM F. KNOWLAND, A UNITED STATES 
SENATOR FROM THE STATE OF CALIFORNIA 


Senator Know.anp. I have a brief statement here, Mr. Chairman, 
on behalf of the junior Senator from California, Mr. Nixon, and 
myself. 

As you probably know my colleague Senator Nixon is ill and is 
unable to personally appear before your committee. He has, how- 
ever, discussed this statement with me and has asked me to advise 
the committee that he fully concurs and desires to cosponsor the state- 
ment. 

We appreciate the opportunity afforded us of presenting this state- 
ment expressing our views with relation to tidelands legislation which 
is presently the subject of the hearing being conduc ted by your com- 
mittee. The position of the Governor of California, as well as that 
of the California State Lands Commission, the attorney general of 
California, and the legislature of our State, now in session, has al- 
ready been made known to your committee. There has been shown 
that there is unanimity of opinion among the public officials of Cali- 
fornia with relation to the tidelands issue now being considered by 
your committee. 

The State of California, for the period of almost a century fol- 
lowing its admission to statehood in this Nation, was led to believe 
and proceeded upon the assurance that it was the owner of all lands 
beneath navigable waters within its boundaries. Under its consti- 
tution, article X-XI, section 1, these boundaries extend seaward from 
the coast. three English miles and include all the islands, harbors, and 
bays along and adjacent to the coast. In the Government Code of our 
State it is prescribed that this boundary extends three English nau- 
tical miles seaward of lines drawn along the outer sides of the outer- 
most of the islands, reefs, and rocks along and adjacent to the coast 
and across intervening waters. 

California’s ownership of the submerged lands within its bounda- 
ries was recognized by all agencies of the Federal Government dur- 
ing the entire period of its statehood, up until a little over a decade 
ago. During this time the Federal Government purchased from the 
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State or its grantees many parcels of these iands for its use. Others 
it condemned, under the power of eminent domain, paying just com- 
pensation therefor in accordance with the fifth amendment to the 
United States Constitution. In numerous instances, the State and its 
grantees have, in a spirit of helpful cooperation, by gift deed, con- 
veyed many parcels of these lands to the Federal Government. But 
in every instance that Government always required a formal con- 
veyance to it before any of its funds were expended upon any such 
lands. 

The State’s title was never disputed, and no question as to its 
validity ever arose until, under leases made by it in accordance with 
State law, exploration for hydrocarbon substances was made, wells 
were drilled, and petroleum products were discovered and produced 
therefrom. Following this, applications were filed for leases with the 
Department of the Interior of the Federal Government covering the 
same areas under lease by the State. While these applications 1 were 
denied by the Secretary of the Interior, with = express statement 
of the Secretary that “title to the soil under the ocean within the 
3-mile limit is in the State of California and the land may not be 
appropriated except by the authority of the State,” the Secretary 
later changed his mind and at his instance a suit was commenced in 
the United States Supreme Court by the Federal Government seeking 
to establish Federal ownership of these submerged lands. While that 
Court announced that California was not the owner of these lands, 
it declined to hold that the United States was the owner and set up 
the doctrine of so-called “paramount rights,” under which it held 
the United States to be possessor of full dominion and power over 
all these lands and their resources. Since that time title to and juris- 
diction over an area in excess of 2,000,000 acres of such lands within 

California’s boundaries have been cast into a state of confusion and 
uncertainty. 

What we desire to emphasize at this time is the matter of high 
principle here involved. This principle is something which tran- 
scends considerations of disputed boundaries, of controversies over 
divergent legal concepts, or of differences of opinion as to the dispo- 
sition of financial returns. It strikes at the very roots of the basic 
principles of our accepted form of government. 

We ties that the time is long overdue when this situation should 
and must be remedied by definite, conclusive action on the part of the 
Congress, which possesses complete authority in this field, and which, 
in effect, "has been invited to act by the Supreme Court’s decision. 
It is our view that the so-called interim measure now under consid- 
eration by your committee is inadequate to bring about the desired 
and necessary result, and that this can only be achieved by the enact- 
ment of a statute which will restore to the States, and firmly establish 
and vest in them, title to all lands beneath navigable waters within 
their boundaries. This, we believe, constitutes the only method of 
bringing about a sound, a fair, and a righteous solution of the existing 
controversy so fraught with complexity, confusion, and uncertainty, 
and to properly protect the matters of high principle here involved. 

We respectfully urge that the bill S. 940, which I might paren- 
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thetically say is a bill introduced by Senator Holland on behalf of 
himself and 34 other Members of the Senate of the United States, be 
substituted for Senate Joint Resolution 20 for the reasons set forth 
above. 

I wish to thank your committee on behalf of Senator Nixon and 
myself for the very courteous consideration which you have given 
our views. 

The Cuatrman. This presentation is on behalf of Senator Nixon 
as well as yourself? 

Senator Know.anp. That is right. 

Senator Lone. Mr. Chairman, there is something here that I believe 
possibly should be in the record. I wish I could have had this 
available at the time former Secretary Ickes testified. 

Mr. Ickes this morning testified in effect that Mastin White, the 
Solicitor for the Interior Department, was not performing his duty 
and performing contrary to the best interests of the Nation by his 
interpretation of the Leasing Act that it did not apply to the tide- 
jands in controversy. 

I believe that Mr. Ickes should have stated, when he said that, 
that in 1946, long after he made up his mind that the Federal Gov- 
ernment should own the tidelands, when this bill was before Congress, 
Mr. Ickes at that time testified exactly in line with what Mr. Mastin 
White has been advising the Secretary of the Interior and the 
Congress. 

The Cuarrman. What was the date of that? 

Senator Lona. I will read this. This was 1946, hearings on Senate 
Joint Resolution 48 and Senate Joint Resolution 225. That was 
February 5, 6, and 7, 1946. 

The Cuarrman. Before which committee ? 

Senator Lone. This was before the Judiciary Committee of the 
United States Senate. Now on page 11 of this document Mr. Ickes 
made this statement: 


Implicit in these recommendations is the thought that the Mineral Leasing 
Act of 1920 is not applicable to submerged lands. A reading of the act will 
reveal that in many particulars its provisions would not fit the problems presented 
to the administration of submerged lands. For example, there is a matter 
of acreage limitation. Any problem relates to royalties and the distribution, 
if any, of receipts from these lands. 

More importantly, the problem of the submerged coastal lands was not con- 
sidered when the act was passed, and Congress is entitled to and should fix 
a policy with specific reference to these lands. These, however, are a matter 
more properly to be presented at another time and to a different committee. 

Now, there is the statement of the then Secretary of the Interior 
taking exactly the same position for which he so very strenuously 
criticizes the Solicitor of the Interior Department today; and, there- 
fore, it seems to me that the Solicitor should not feel too badly about 
this matter, because the Secretary, who now accuses him of being a 
at of the State or a tool of the oil companies or someone, took 

xactly the same position when he was at the head of the department. 

Senator Corvon. I suggest that the ex-Secretary, Mr. Ickes, is a 
strong believer in the statement that consistency has reference to fools. 

The Cuamman. Mr. Sanders, will you come forward, please. 
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STATEMENT OF J. T. SANDERS, LEGISLATIVE COUNSEL, THE 
NATIONAL GRANGE, WASHINGTON, D. C. 


Mr. Sanpers. Mr. Chairman, I am the legislative counsel of the 
National Grange, and I appear in behalf of the Grange. I have a 
brief statement here and I shall read it. 

The National Grange has for years supported the contention that 
the submerged offshore lands below low tide belong to the National 
Government, and that the resources of these lands should be developed 
under the direct. supervision of the National Government. 

We have at all times opposed turning these valuable national re- 
sources over to adjacent States or Territories. We believe that the 
various adjacent States cannot and should not with sound logic own 
and supervise the development of the resources of these lands. 

We are in favor of the passage of Senate Joint Resolution 20 be- 

cause adequate legislation providing for the National Government 
taking over and supervising the various presently operative leases 
gr anted by States and subdivisions of the States cannot be carefully 
worked out at this time. Yet, it is necessary to maintain the status 
quo of the operation of these leases until such a law can be passed. 

These leases, we believe, were entered into in good faith by both the 
State governments and the leasing companies or cooperatives. We 
believe that an equitable disposition and transfer of these leases to 
the Federal Government is an extremely complex problem. The 
States of course will suffer considerable financial loss. Also private 
interests, doubtless, will not be satisfied in all cases with final settle- 
ments. We would hope to see these factors given careful considera- 
tion in working out a permanent law; but we do believe recent court 
decisions and the current international situation call for immediate 
attention to the Nation’s interest in these resources. We think Senate 
Joint Resolution 20 meets this demand. 

Since we have taken a consistent stand that these resources belong 
to the National Government, and since the United States Supreme 
Court has confirmed this ownership for cases brought before it for 
California, Texas, and Louisiana, we are now in favor of working out 
fair and equitable legal provisions for the immediate transfer of om 
responsibility of operation of these resources to Federal authorit 
We agree with the purposes of Senate Joint Resolution 20 which eu 
vide for temporary arrangement to continue operations of all leases 
under the terms which have been granted to lessees by the States or 
subdivisions of the States. 

We also agree that in order not to retard the development of these 
resources, which appear now to be yielding around 1.2 percent of 
our current domestic production, it is best to pass quickly this reso- 
lution, Senate Joint Resolution 20, assuring private interests that 
they can with expectations of fair dealings under their past legal 
arrangements continue the uninterrupted development of their lease- 
holds. 

The provisions giving full continuation of prior rights of owner- 
ship to the resources for eee navigable waters to the States meets 
with our approval. As we read this provision, it authorizes States 
or subdivisions of States to le into negotiation relative to disputes 
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and into settlements with the Secretary of the Interior dealing with 
submerged inland waters. 

The provisions making it possible for subdivisions of States to 
negotiate these agreements with the Secretary of the Interior are, we 
think, justified and we trust that our interpretation of section 3 to 
this effect is correct. 

The interest of the National Grange in this matter is twofold. 
First we believe Federal ownership and operation is necessary as ¢ 
basis of assurance of maximum use of these resources for our national 
security. In the second place we are interested in seeing that farmer 
cooperative interests in these resources are fairly and equitably pro- 
tected. We assure the committee that we stand ready to assist it in 
working out details of permanent legislation on this important matter, 
and appreciate the opportunity you have given us to appear before 
you in this matter. 

The Cuarrman. Are there any questions to be addressed to Mr. 
Sanders? 

Senator Lone. You do feel that whatever is worked out should have 
some consideration for the interests of the States, I take it. This 
resolution itself proposes 3714 percent. 

Mr. Sanpers. Does that mean as a permanent income from these 
resources ? 

Senator Lona. That is my understanding of that resolution. 

Mr. Sanpers. May I ask would that include undeveloped resources 
out on the Continental Shelf as far out as the Continental Shelf? 
Unleased resources? 

Senator Lone. I was only asking you if you felt that the States 
should have some equity or some part of the returns from this. I 
take it you have read this over, because in your statement you think 
so. I assume you read Senate Joint Resolution 20 before preparing 
the statement, and it does provide 3714 percent for the States within 
a 3-mile limit. 

Mr. Sanpers. As I understand Senate Joint Resolution 20, it does 
not assume, and the Supreme Court does not assume, that the States 
will be responsible for any property value they have heretofore taken 
from the submerged lands, that under the Supreme Court decision 
now belong to the Federal Government. In other words, past value 
that they have taken from the land the National Government does not 
lay claimto. NowI 

Senator Lone. The Government did lay claim to it, but the Court 
would not let the Government have it. They laid claim going back to 
1947, which the Court refused. 

Mr. Sanvers. Well, I stand corrected then. In any case the Federal 
Government does not now have a right to take from the State of 
California, let us say, any oil values that it has heretofore taken 
under its previous arrangements. 

I would say that our organization would feel that that was right 
under the circumstances, but I doubt whether our organization would 
agree that States should have 3714 percent, as I read the resolution 
and as I remember it. I doubt whether we would agree that States 
should have a right to 3714 percent of all resources that will hereafter 
be extracted from the tidelands, and I will tell you the reason why. 
Because we have found ourselves unable to come to a logical way that 
these tidelands could be distributed between States. 
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For example, there are no mineral resources I suppose off the New 
England coast and on the Continental Shelf, which is very wide, but 
if you tried to extend the lines of Massachusetts and Rhode Island and 
some of these other States out into the ocean, I would find that there 
is no conceivable way of proportioning those rights. 

I just do not understand how you could proportion the rights, and 
it seems to me that to give the States a right to 3714 percent of the 
resources that may be taken from these shelves in the future would 
give us endless trouble. I may be wrong on that. 

Senator Lona. Possibly you would want to reconsider your position 
then. You are on the record for the resolution, and the resolution does 
give that. 

Mr. Sanpvers. I assumed that that applied only to any of the 
resources that are now being taken out, and pending the time that a 
permanent disposition of this matter will be made by a permanent 
law. 

If it does give that right in perpetuity—and I was surprised to hear 
Senator Wheeler say that he did not look upon this as a temporary 
measure at all—our interpretation of it was, and we did not submit 
this to any lawyer, and, of course, we are not legal experts—that this 
was a temporary measure that would hold only so long as we were 
undertaking to work out a permanent disposition by permanent 
measure. 

I certainly do not think our organization would support giving 
53744 percent of the resources of the present leases to the lessors as 
jong as they can renew those leases under their contract. 

Senator Lone. I think you have quite a bit of public lands in your 
State. How do they deal with Federal lands located in your State? 

Mr. Sanvers. Which State are you referring to? 

Senator Lone. In the Middle West I believe they have more public 
lands than we do in Louisiana. 

Mr. Sanpers. I happen to have been born in Texas and am still 
a voting citizen of Oklahoma. 

The Cuarrman. That is a pretty good background. 

Mr. Sanpers. What was the question ? 

Senator Lone. What have they done with the revenues from public 
lands lying within the boundaries of a State, with regard to the 
natural resources there, oil produced on those ? 

Mr. Sanpers. Owned by the National Government ? 

Senator Lone. Yes. Do the States get anything out of that? 

The CuatrMan. The bill provides for the 3714 percent for lands 
seaward of the State boundaries, or rather for lands landward of the 
boundary, but not seaward of the boundary. 

Senator Corpon. Let us say the oil leases in Wyoming provide for 
a 3714 percent payment of royalties to the State. 

The CuamMan. Yes. 

Senator Lone. You feel that it would be fair to provide that with 
regard to inland lands and interior States, but that it would not be a 
good idea for coastal States to have the same benefit ? 

Mr. Sanpers. No; I would not say that, Senator. I would say that 
your State of Louisiana should have the right to collect that 3714 
percent on the inland, and did I understand this 

The Cuamman. Mr. Sanders, the theory of the bill was this: 
It is a compromise to grant to the States which have been claiming the 
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prepeaahsny interest in all of the submerged lax.ds within their bound- 
ary, a 3714 percent royalty interest in those particuular lands, but not 
in lands of the Continental shelf which are on the seaward side of those 
boundaries. 

Mr. Sanpers. That would mean—I am asking to try to clarify 
my concept of what this means—the State of California does have a 
right to collect 3714 percent of the royalty that comes from the wells 
within the 3-mile limit. 

The Crarrman. Correct, but not from the lands on the seaward 
side. 

Mr. Sanners. Well, of course I am speaking only for the National 
Grange. We certainly have never considered such fine points of 
decisions in this matter as that. I would say that would be extremely 
liberal, I think, for the Federal Government to do that. 

The Cuarrman. There are many of us who think it is liberal. 

Mr. Sanpers. As I have judged this case, I would think that it 
would really be a gift to the States. 

Senator Lone. It is some generosity treating it as Federal land 
located within the boundary of your State. I do not know how you 
could be much less liberal if you are going to give the States any- 
thing. Of course, you could take the attitude that they should not 
have anything at all, and I guess some would agree with that. 

Mr. Sanvers. I would say, Senator, if the Federal Government 
does own that land, that it is liberality for it to give it to the States. 

The CHamman. Mr. Sanders, may I say this: That when the 
leasing act was passed in 1920, Congress put in this provision for 
3714 percent royalty going to the States because of its recognition 
of the fact that the State has no power to tax Federal property, 
and therefore since the leasing act was a change from the old rule 
whereby private individuals and corporations could acquire owner- 
ship of the public domain, which would then become subject to taxa- 
tion, this grant of 3714 percent was actually a grant in lieu of the 
taxes which would have been collected had the old law been carried 
out. 

The same theory we thought applied with respect to this area, 
because the States had been claiming ownership within the 3-mile 
limit. The Supreme Court has said they do not have that ownership. 

For the purpose of promoting the principal object of this resolu- 
tion, which is to provide for continuous operation and exploration 
and to settle the controversy, those of us who sponsored the bill felt 
that it was a proper concession to the States to give a 3714 percent 
royalty within that area. 

Mr. Sanpvers. I can certainly see some logic to that, Senator 
O'Mahoney. May I ask a question in that respect? As I understand 
it, the State of Texas claims that its line runs 10 miles from the 
coast ; is that not true? 

The Cuatrman. Nine and a half miles. 

Mr. Sanpers. Well, does that give Texas 914 miles and deprive 
Senator Long’s State of 614 miles? 

The CHairman. That question has not been settled. It is not 
settled in the bill. That will be thrashed out when we come to con- 
sider the bill in executive session. 

We are very grateful to you, Mr. Sanders. 

Mr. Sanpers. Thank you very much, 
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The Carman. Mr. Clary, are you ready to finish this evening? 
Mr. Crary. Yes, Mr. Chairman. 


The Cuarrman. You are the only witness remaining. 


STATEMENT OF WILLIAM W. CLARY, ATTORNEY, REPRESENTING 
SIGNAL OIL & GAS CO., SOUTHWEST EXPLORATION CO., AND 
LONG BEACH OIL DEVELOPMENT CO0., ACCOMPANIED BY HARRY 
MARCH, VICE PRESIDENT, SIGNAL OIL CO. 


Mr. Crary. Mr. Chairman and members of the committee, I am 
sorry to be in a position where my appearance has to be made at this 
late date, not only on my own account but on that of the committee 
who have been very patient throughout this whole hearing. I regret 
to have to add to ‘the burden of their work at this late hour, but I 
feel that it is my duty to say something in cay to the arguments 
and also the accusations which have been made against the parties 
whom I represent, during these hearings and asian ularly today. 

I should say for the record my name is William W. Clary. ‘It is 
already in the record of Senate Joint Resolution 195 that I represent 
Signal Oil & Gas Co., Southwest Exploration Co., and Long Beach 
Oil Dev elopment Co., the latter being the company which contracts 
with the city of Long Beach for the produc tion of oil as described by 
City Attorney Irving Smith. I have also been authorized to speak 
for the California operators in regard to this pending legislation. 

You have heard today from the two witnesses prior to the last one 
some very serious accusations which have been made against the 
parties, the first two companies whom I have named. I would not 
wish to take up the time of this committee to answer those, if they 
had not been made by responsible people. 

I therefore feel that I must ask the committee’s indulgence to hear 
what I have to say about these matters, and I will make it as brief as 
I can, but it will be impossible to answer 5 or 6 hours of continuous 
accusations of trespass and depredation of the public domain in just 
2 or3 minutes. That is obviously impossible, but I think I can answer 
these charges in a rather brief time. 

I will try to take them up under main subdivisions or topics rather 
than go through and try to reply to every slur and every reference 
to these trespassing oil companies who are carrying on these depreda- 
tions on the public ‘domain. 

Now those charges are wholly unfounded. They are based on 
assumptions that do not exist. To begin with, the former Senator 
who represents some 14 or 15 applicants, he as not correctly stated the 
facts regarding the Signal Oil & Gas Co. and Southwest E xploration 
Co. leases, so I want to go back to the beginning. It is quite true 
that those two companies acquired leases from the State of California. 
They now hold, each one, two leases, or four leases all together. 

Two of those leases, that is, one by Signal and one by Southwest, 
were acquired from the State of California long before the dec ision 
in the California case. Those leases were acquired under the condi 
tions described by Senator Knowland in his very excellent stateme nt 
made a few moments ago with regard to the equities of the State of 
California and to the long recognition of State rights, of State title 
and ownership of these lands. 
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There could be added to that statement this very pertinent fact: 
That in 1929 the Supreme Court of California in the case of Broone 
versus Kingsbary, specifically held that the State of California did 
own these submerge lands and that it was empowered to make these 
very leases, so the first two leases involved here of Signal and South- 
west were made under those conditions. 

They were made with all the equities that were recognized by the 
President of the United States and by the Attorney General in the 
presentation of his case. Now those two leases are—— 

The CuarrmMan. Recognized by the President of the United States 
when ? 

Mr. Ciary. When he authorized the Attorney General of the United 
States to tell the Supreme Court that if this case was decided in favor 
of the Government, the President would recommend to the Congress 
legislation which would recognize the equities of those who had ac- 
quired rights from the States upon the faith of the former actions of 
the United States and particularly such acts as those of the Secretary 
of the Interior Ickes, which were read this morning by the Senator 
from Louisiana. 

He only read one of them. There are perhaps 20 decisions of Mr. 
Ickes which held that the States were the owners of these lands and 
upon which we relied when we took these lands from the State of 
California. Now those were the first two leases. 

Senator Lone. Can you make those available to this committee, 
those other quotations you had in mind, the other decisions of Secre- 

tary Ickes to that effect? 

Mr. Crary. Oh, yes. They are summarized in the California brief 
filed before the Supreme Court, which I will be glad to make available. 


(Notre.—Mr. Clary subsequently supplied the material requested, which appears 
in the appendix. ) 


Senator Long. You say that representation was made on behalf of 
the President of the United States that one made the assertion that 
speaking for the President of the United States these State leases 
would be recognized ? 

Mr. Crary. I can read you the exact statement if you prefer. It is 
in the record here. 

Senator Lone. Mr. Ickes’ position has been fairly well set forth in 
the record, but any statement of the President of the United States so 
far as I know is not in the record at this time. 

Mr. Crary. Senator, it is not a statement of the President. 

Senator Lone. Weil, anyone who claimed to speak for the President 
of the United States. 

Mr. Cuary. It is a statement of the Attorney General of the United 
States in which he says that the President authorized him to make 
the statement. 

Senator Lone. Do you have that? Is that available? 

Mr. Cuary. Yes, indeed. 

Senator Lone. Because I believe we should have that language in 
the record. 

Mr. Cary. I believe it may be in a document which you have. That 
has been put in the record in every one of these cases. I am sorry, it 
lias been removed from this book. It should be in here. I will get 
that for you. I think it is in this. 
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Senator Lona. Well, that is all right. You can supply it later. 

Mr. Crary. I can get it for you in a moment. There is no question 
but what that was made. 

Senator Corpon. Would it be helpful, Mr. Clary, if you furnished 
that for the record later and it would be inserted here ¢ 

Mr. Crary. Yes. 

Senator Lone. There was not anything said at that time that if the 
oil industry were good boys and behaved themselves and did not put 
out any false propaganda, that they would have their leases, but if 
they misconducted themselves and behaved contrary to the way the 
Secretary thought they should behave, that the leases would not be 
recognized ? 

Mr. Cuary. Nothing whatsoever. The statement occurs on page 22 
of the hearings on Senate Joint Resolution 195. 

Senator Lone. What Congress was that ? 

Mr. Cuary. The Eighty-first Congress. 

Senator Lone. Which committee ¢ 

Mr. Crary. Last August before this committee. 

The Cuatrman. That was before this committee on the predecessor 
bill ¢ 

Mr. Crary. And it just happens that it is recited in one of the two 
stipulations. The original is in the reporter’s transcipt of the Supreme 
Court. I will read it if you care to have it. This is what the Attorney 
General told the Supreme Court : 

We will recommend to the Congress that legislation be enacted designed to 
relieve California and those who have operated under State authority from the 
necessity of accounting to the United States for revenue derived in the past 
from the exploitation of any of the land here involved. 

Such legislation in the view of the President should also establish equitable 
standards for the recognition of investments made by private interests and 
should offer a basis for the continued operation of private establishment wher- 
ever consistent with the national interest, and on terms which would be fair 
and just under all circumstances, 

Now if you will look on page 28, you will see that that is repeated. 
I will not read it, but what happened 

Senator Corpon. I would suggest, Mr. Clary, you read it. It goes 
beyond the first statement. 

Mr. Cuary. Yes, it does; and I want to explain how it happened. 
At the close of the argument in that case the United States asked 
permission to file a supplemental brief answering some of the oral 
arguments which has been made, and in that supplemental br lef the 
United States made the statement which is contained on page 23 of 
the stipulation. The Senator has asked me to read it, so I shall do so: 





In this connection it is pertinent to note as stated by the Attorney General at 
oral argument, that the President had auhorized him to say that there is no desire 
on the part of the President or of any Federal official to destroy or confiscate 
any honest or bona fide investment or to deprive the State or its subdivisions of 
any reasonable expectation of return from the areas that have been developed. 

The President recognizes that in the event the decision of this Court is favor- 
able to the United States, it will be necessary to have congressional action looking 
toward the future management of the resources of this area. And he also in- 
tends to recommend to the Congress that legisiation be enacted recognizing both 
prospectively and retrospectively any equities of the State and of those who 
have operated under it, to the fullest extent consistent with the national interest. 


Now those were the statements that were made to the Supreme Court 


of the United States on behalf of the President before the Supreme 
Court decided this case. 
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Senator Lone. We have the same President now that we had at 
the time this case was decided. 

Mr. Ciary. We certainly have. 

Mr. Wueeter. May I interrupt and just say this. When that argu- 
ment was made orally to the Supreme Court, the Supreme Court cut 
him off and said they did not want to listen to it. 

The Carman. This is in the stipulation. 

Mr. Wuerexer. Yes, this is in the stipulation, but when the oral 
argument was made to the Supreme Court, the Supreme Court cut 
them off and did not want to hear it. 

Senator Lone. Whether or not the Supreme Court was interested 
in hearing the view of the President still does not alter the fact that 
it is not likely that someone would speak for the President in this 
matter if he was not expressing the President’s views. I imagine that 
the President might even consider removing an appointee who would 
misrepresent him in such a fashion, if it were not true. 

Mr. Crary. This second statement appeared in the supplemental 
brief. I do not want to go into the argument as to whether the 
Supreme Court cut them off. I was there and the record will show, 
and I do not think that is quite an accurate statement. Whatever the 
record shows is what it will show. 

The fact is that these two statements which I have read were in- 
corporated in this stipulation entered into immediately after the 
decision of the Supreme Court and before the decree had been entered. 
In that stipulation it is further provided: 

It is understood that the policy of the executive branch of the Government 
of the United States with respect to proposals for future legislation regarding 
the subject matter of this litigation as expressed in the recitals in this stipulation 
concerning the statements of the Attorney General at the oral argument before 
the Supreme Court, and in a supplemental brief for the United States has not 
changed, and in fact is intended to be confirmed by this stipulation. 

So the fact is that it was not only—— 

Senator Lona. What page are you reading from? 

Mr. Crary. Page 24, paragraph 7. The fact is that the statement 
was not only made to the Court but it was confirmed by the execu- 
tive branch of the Government in this stipulation, and the evidence 
in this record shows that this stipulation was submitted to the Presi- 
dent by the Attorney General. 

I just wanted to mention that as one further equity which lies be- 
hind the position of Signal Oil Co. and Southwest Exploration Co. in 
regard to the two leases issued prior to the Supreme Court decision, 
long prior. 

Mr. Yorry. (Samuel W. Yorty, Representative of California, 
Fourteenth District) Mr. Chairman, is it not true also, Mr. Clary, 
that those two leases caused oil production to start before the filing of 
Senator Wheeler’s 

Mr. Crary. I do not think that is correct. Oil production started 
about that time. 

Mr. Yorry. But these prospecting applications were on producing 
areas, 

Mr. Ciary. These prospecting applications were filed on areas that 
were already proven to be productive oil fields, 

Mr. Yorry. That is the only point I wanted to make. 
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Mr. Crary. That is certainly correct, Congressman Yorty, and I am 
glad you mentioned it. 

Now I want to mention just in passing, I am sure you will notice 
in the second excerpt which I read from the statement authorized 
by the President it says, “In the event the decision of the Court is 
favorable, it will be necessary to have congressional action looking 
toward the future management of this area. * 

Of course, I know that the President is not the judicial officer au- 
thorized to construe existing law, but it is of some weight in the con- 
struction of the law that the executive branch has long considered 
or long construed it in a certain way, and this shows that the execu- 
tive branch even then, long before this decision was rendered, did not 
believe that the Mineral Leasing Act applied to the submerged lands, 

Now I want to come back to the situation which existed with these 
two leases when this stipulation was entered into, which was in July 
1947. There was a demand for oil then, not as great as there is now, 
but the stipulation recites what is unquestionably a fact, that there 
was a national need for oil. 

This area in which those two leases existed off the coast of Hunting- 
ton Beach, was within the area claimed by the State of California 
as inland waters, and therefore not subject to the decree of the Court. 

Now I should point out that the Court’s decision and decree did not 
enjoin the State of California. It did not enjoin any producer, and we 
are not enjoined today. We are in an area which we believe to be 
inland water, the State of California believes to be inland water. 
There is a dispute about it. It is pending before the master. 

To say that we are trespassers, therefore, in my opinion is abso- 
lutely unjustified. There is not a scintilla of excuse for anybody 
to come in here and say under those conditions that these people are 
trespassers. 

The Cuatmrman. You say these two leases? 

Mr. Crary. These two leases. 

The Cuarrman. I am referring now to the leases covering areas 
within the area claimed by the State of California to be inland navi- 
gable waters, 

Mr. Crary. Yes, sir. 

The Cuamman. But not within the area which by the stipulation 
was conceded to be inland waters. 

Mr. Cuary. That is correct. 

Senator Lone. Do you have a map of that area available? Is that 
the area there? 

Mr. Crary. Yes. 

Senator Lone. Is the area that you have in mind the area behind 
or to the landward of the line marked there as “Government-proposed 
line?” 

Mr. Crary. No; it is landward of the outer line of San Pedro Bay. 
We do not propose to predict what the Supreme Court will dec ide, 
but there is ample support for the claim of California that San Pedro 
Bay extends as far out as the outer line shown on that map. 

There is also a very good basis to argue that the inland waters 
extend clear to Catalina Island because it is a channel wholly between 
two parts of the United States, Catalina Island being a part of the 
State of California. Now, those questions are undecided, but until 










310 SUBMERGED LANDS 


we are enjoined and until it is determined that we are operating in 
Federal waters, we are not trespassers. 

Furthermore, we are there with the consent of the Attorney Gen- 
eral and the Secretary of the Interior under this stipulation, and the 
stipulation was entered into because they did not know whether it 
was marginal sea or not, and they could not tell until the Supreme 
Court had rendered a decision. 

The Cuarmman. Mr. Clary, is this area to which you referred off 
the portion of that map which is labeled “Huntington Beach ?” 

Mr. Crary. Yes, sir. 

The Cratrman. Is Mr. French pointing to the area? 

Mr. Crary. One of the leases is right about where his pointer is 
now, at the northwesterly side or edge of the Huntington Beach city. 
The other one, that is the Southwest Exploration, is outside of the 
area shown at Huntington Beach, just northwest of it, known as 
the Bolsa lease. ‘Those are the two leases issued in the first place, 
long before this decision was 

The Cuatrman. One of those to which the pointer was applied is 
landward of the line set forth in the Carrillo case? 

Mr. Cuary. If that line is correctly drawn, I would say it is, but 
it is within the line claimed by the State of California, officially 
claimed by it in the pending litigation. 

The Craman. Is the outward line there, to which Mr. French is 
now pointing, the line claimed by the State of California before the 
master ? 

Mr. Crary. Yes, sir; that is it. Ishould make this clear. The State 
claims that line to be the seaward line at San Pedro Bay, but the State 
claims that even beyond that line there is a channel lying between that 
line and the island of Catalina which is also inland waters. 

The Cuarrman. What is the direction of the island of Catalina 
from Huntington Beach? 

Mr. Crary. It is south and west, not directly north and south. Run 
the pointer from Huntington Beach to the place where it is now, you 
will catch just about where it is. Catalina Island is in that direction 
from Huntington Beach. 

The CHatrman. So that the claim of the State of California is that 
all waters between Catalina Island and Huntington Beach are inland 
navigable waters? 

Mr. Crary. Yes, sir; that is what it is. I might add it is supported 
by actions of many other nations. That is one of the things that the 
Congress, I hope, some time will be able to consider. 

The CHatrman. When were these two leases issued ? 

Mr. Crary. Those two leases were issued long prior to even the 
institution of the California decision. I think in 1939. They were 
issued in 193 

The CHatrmMan. Have any leases been issued since the California 
decision ? 

Mr. Cuary. Yes, sir; there have been two more, and I want to ex- 
plain and answer the statements made by Mr. Ickes, former Secretary 
Ickes, and former Senator Wheeler, in regard to both those leases, 
because they have made some statements which I consider extremely 
unfair, incorrect, and I do not hesitate to say misleading. 

I wanted to approach that in consecutive order or chronological 
order. This stipulation was entered into, as I said, because the parties 
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did not know whether this area was subject to the Court decree or not. 
It has been continued in effect for that reason up to the present time. 

Now, it is important to point out in regard to this charge of tres- 
pass, and also in connection with another matter. We are accused of 
putting hundreds of millions of dollars in our pockets that should 
have gone to the Federal Government for the use of the school children. 
That is part of the depredation which we are accused of. 

That is one of the elements of bad faith which was mentioned by 
the former Secretary as to why, although he said that our leases 
should be recognized i in 1946, he now says they should not. 

Senator Corpon. He also added on inquiry later, that the amount 
that the oil companies had paid was greater than they would have 
paid had the land been leased under the Mineral Leasing Act. 

Mr. Crary. That is absolutely incorrect. The facts are just the 
opposite. One of the provisions of this stipulation was that all 
rentals and royalties received by the State lessees which, of course, 
include these two companies which are under attack here, should be, 
must be deposited with the State and held impounded, held, as it were, 
in escrow pending a final determination either by the Court or by 
Congress as to what should be done with these moneys. 

The United States has not lost one penny by reason of the operations 
of these companies since the decision of the Supreme Court, and those 
imputations, Mr. Chairman, are false, and there is just no use mincing 
words about it. 

On the contrary, if it should turn out that this area is in the mar- 
ginal sea and it is not within the inland waters, the United States 
will have received more than twice as much money as it would have 
received if it had leased these lands under the Mineral Leasing Act. 

Senator Corpon. Mr. Clary, that was the statement that I just made 
that Mr. Ickes made on my inquiry. He admitted that the lease money 
paid for the California leases was more than that which would have 
been paid had the lands been leased under the Mineral Leasing Act. 

Mr. Crary. That is correct. 

Senator Corpon. I think you misunderstood my statement. 

Mr. Crary. But he did say these trespassers had taken hundreds 
of millions of dollars out of the pocket of the Federal Government. 
That statement is simply not true. 

The Cuarrman. What is the royalty on these leases which is being 
impounded ? 

Mr. Crary. The average royalty—and these leases are well up to 
that—I cannot give you the exact amount on the first two leases, but 
the average royalty is 24 percent. That is in the record of the last 
hearing. 

When we come to these two new leases, I will show—the royalty 
is on a sliding scale and it depends on the amount of production, but 
the royalty on the two new leases on the basis of 200-barrel wells, is 
35 percent. 

Senator Corpon. All of that money that has been collected from 
the two latest leases, that is, the leases that were made after the Su- 
preme Court decision in the California case, has been impounded and 
is now impounded ? 

Mr. Crary. That is right. 

Senator Cordon. Awaiting disposition pursuant to action by the 
Congress ? 
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Mr. Crary. That is correct, Senator, and not only the last two 
leases but all the royalty under the previous leases which has accrued 
since the date of the California decision has been impounded so that 
the Federal Government has not lost a penny, and if it wins this case 
before the master, it will be millions of dollars ahead of what it 
would have been if it had leased these lands to the applicants who have 
appeared here today. 

The Cuairman. Are there any other leases to any other operators 
from the State of California to submerged lands which are in con- 
troversy as to whether or not they are within inland nav igable waters ? 

Mr. Crary. Yes, sir. Asa matter of fact, in California all the areas 
that are under lease are in controversy. 

The CHarrMan. That is not correct because all of the leases to the 
landward of the line in the stipulation are not 

Mr. Crary. That is true, Senator. I was referring only to the 
leases issued by the State, as such, but the leases in Long Beach are 
not in controversy. ‘Those are not technically leases. They are the 
contracts which the city of Long Beach made for the drilling of this 
area. 

The Cuarrman. In the stipulation which fixed the line which has 
been testified to with respect to the city of Long Beach, there are 
also stipulations with respect to the part of San Francisco Bay and 
the part of San Diego Bay which are not claimed by the United 
States. Are there leases issued by the State of California in those 
two other bays that may be seaward of the stipulated lines? 

Mr. Crary. I do not think so; not oil leases. 

The Cuarrman. I am talking about oil leases. 

Mr. Cuary. No; there are no oil leases. Now I will turn to these 
two new leases, and this is what happened: 

In the first place, the stipulations expressly provide that it is de- 
signed to regulate and protect the interests of the United States and 
of the State of California pending further proceedings in this case. 

It provides specifically that when necessary to prevent loss by drain- 
age, that new leases may be made in this area. Now, because of the 
fact that it was not then known and still is not known whether it is 
inland waters or marginal sea, it is obvious that some arrangement 
had to be made which would assure that there would be a valid lease. 

The Federal Government then, as now, believed that the Mineral 
Leasing Act did not apply. Even if it had believed that it did apply, 
it could not have made a lease in this area because it was in contro- 
versy and it had not been determined that it was marginal sea, so the 
stipulation provided that the lease might be made in accordance with 
the terms of the State law, which were carefully examined and found 
to be entirely satisfactory to the Secretary. The stipulation further 
provided that the lease should be subject to the approval of the Secre- 
tary so that he would be sure that if California made a lease in this 
area, that the terms would be fair and would be in accordance with 
Federal policy. 

Now, it was under those provisions that the lease was made. It is 
not true, as stated this morning, that there were other bidders who bid 
50 percent more and who were turned down. No one bid 50 percent 
more. 

There were some other bidders who tried to bid, but they were found 
after exhaustive investigation by the Attorney General’s office and by 
the State lands commission, that they were not qualified bidders. 
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The Cuairman. That prompts the following question: Since, as you 
have testified, the stipulation in the California case, the second stipu- 
lation contains the following statement : 

The President recognizes that in the event the decision of this Court is favor- 
able to the United States it will be necessary to have congressional action looking 
toward the future management of the resources of this area— 
what in your view was the authority of the Secretary of the Interior 
to grant leases in an area which was in controversy / 

Mr. Cuary. Senator, I think that his authority stems primarily, I 
will not say solely but it stems from two sources: one from the general 
implied power to protect property of the United States pe nding the 
enactment of legislation. 

I think there is ee authority to support that doctrine, that prin- 
ciple that pending legislative action where interests, property, or 
whatever it may be, of ‘the United States m: Ly be lost or seriously im- 
paired, the executive department may act temporarily. Now, that does 
not rely on the stipulation at all, but I said there were two grounds. 
That is the first one. 

The second ground is that this stipulation, notwithstanding the fact 
that the Court struck it out of the proceedings at that time—lI want to 
mention that again in a moment—is actually a part of this lawsuit. 

Now, City Attorney Irving Smith made a very clear statement 

yesterday as to the power of counsel in framing the issues and in stat- 
ing the claims of the parties in a pending lawsuit. That power is very 
broad and exhaustive research on that question both in the Attorney 
(reneral’s office and in the office of both Attorneys General, and I mz Ly 
add in my own office, because we naturally were interested in whether 
this would be a valid stipulation, has convinced all parties concerned, 
including the former Attorney General of the United States who is 
now a member of the Supreme Court, and the present Attorney Gen- 
eral, that the respective Attorneys General do have authority to enter 
into this stipulation, both these stipulations as a part of this litigation, 
and to delimit the claims of the United States in this litigation and of 
the respective parties. 

So we feel there was ample authority in the Attorney General and 
the Secretary to make these leases not under the Mineral Leasing Act 
but under his general power to conserve or to protect the United 
States from loss or injury temporarily and under his power to conduct 
litigation. 

Neither one of those powers involves the exercise of the Mineral 
Leasing Act, and the fact that the Attorney General and the Secretary 
of the Interior by this arrangement, by this agreement, permitted 

California to make a lease in order to prevent loss and drainage of oil, 
it was not made on the theory that the Mineral Leasing Act applied. 

There was nothing inconsistent between that, based on the two legal 
powers which I just mentioned, and the position now taken by the 
Federal officers that the Mineral Leasing Act does not apply. There 
is nothing inconsistent in our view. We do not see any inconsistency 
in that. 

Mr. Wueeter. I am sorry I cannot wait and listen to you, but I 
have to go to a dinner engagement. 

Mr. Crary. I regret that, Senator, because anything I have to say 
about this I would much prefer to say in your presence. 
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Mr. Wueeter. I know you would, and I would be glad to hear it, 
but I just cannot do it under the circumstances. 

The Cuamman. Let me ask you, Mr. Clary, when these leases were 
issued, the two latest leases were issued, was it known that they were 
covering an area which was also covered by applications on file or 
which had been filed under the Mineral Leasing Act! 

Mr. Cuary. Senator, everything on the coast of California from 
Santa Barbara to Newport Beach is covered with applications. There 
are hundreds of them. Yes, indeed, it was known, but it was believed 
that they had no validity by reason of the rulings of the Attorney 
General, of Mr. White, of former Attorneys General, of the statements 
that I have read, and the long legal arguments which I could make 
in answer to the Senator, if I had time. 

It was believed by both parties that these applicants had no rights, 
and there was very sound basis for that belief, but it is certainly true 
if this bill should be passed, no matter in what form, the Secretary 
could not make a lease in California that would not be already claimed 
by somebody. They have just plastered the whole ocean with them. 

The CHarrman. There were some 900 applications filed, but the 
questions which have arisen here this afternoon deal with applica- 
tions which were filed under the act of 1935, August 21, 1935, in which 
it is claimed there was a mandatory direction to the Secretary to grant 
certain types of applications, 

Mr. Ciary. That is true. 

The Cuatrman. Was any weight given to that fact in consideration 
of the legality of the leases? 

Mr. Cuiary. Senator Wheeler says there are 15 applications. I do 
not know the number. There are a number of applications which were 
filed prior to the 1935 act, and some of those are filed on these two 
leases. 

Now, I am sorry Senator Wheeler is gone, but frankly—and he can 
read this—what his clients are trying to do is to take over the Signal 
and Southwest fully developed oil leases today producing 35,000 bar- 
rels of oil a day. That is what he is trying to take over, and he talks 
about equity. They have a filing fee and traveling expenses to Wash- 
ington. That is what their equities are. 

Senator Long asked him how much money they spent. He did not 
tell you how much money they spent. He started talking about the 
prospectors in their boots going up in the mountains and having their 
grub brought to them. Why, that is perfectly fantastic, Senator. 

These people are not prospectors. They are speculators, they are 
brokers. They have gone and filed these things and they are peddling 
them around, trying to sell them to the oil companies. That is al- 
ready in this record. I do not want to take the time to read it. 

The Cuarrman. I am aware of that. 

Mr. Crary. Then they talk about the poor little prospectors. 

Senator Lone. Have you made any offer in compromise to the peo- 
ple who hold these applications ? 

Mr. Ciary. Never. The two companies whom I represent have 
never made an offer of compromise. On the contrary, they have re- 
jected numerous offers to buy them out. We have been pestered with 
some of them. 

I am not saying now that this applies to Senator Wheeler. We 
have never had any offer from him that I know of, but many have 
made offers to us. 
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The Cuarrman. Let me ask you in view of your statement just now 
that these clients whom Senator Wheeler represents were trying to 
take property of your clients, I desire to ask you if your clients had 
any lease or claim of any kind to these latter two leases prior to the 
decision of the California case ¢ 

Mr. Cuary. Oh, no, sir. 

The CuatrmMan. But had the applicant whom Senator Wheeler 
represents filed on this area before that time? 

Mr. Crary. They had filed on it, Senator, and their applications 
had been dismissed by the Secretary. 

The CHamman. The applications had been filed but had been de- 
nied ¢ 

Mr. Crary. Denied. 

The Cuarrman. I see. So that when the stipulation was signed and 
when the two leases were issued by the State of California with the 
approval of the Secretary of the Interior, the record so far as it was 
available at that time indicated that these applications under the 
Mineral Leasing Act, though they had been filed prior to August 31, 
1935, had neverthless on the record of the Interior Department been 
denied. 

Mr. Cuiary. That is correct. 

Senator Lone. If the position taken by Senator Wheeler and his 
client is upheld, upon what terms would the Secretary be compelled 
to grant these leases ¢ 

Mr. Cuiary. He would be compelled to grant them at a 1214 percent 
royalty. Now the question of known geological structure enters into 
this. If the Secretary is mandamused to grant these particular ap- 
plications on these particular leases, they would get producing oil 
fields for nothing and would pay only a 12% percent royalty. 

Senator Lone. What is your guess as to the value of those leases 
insofar as they conflict with your interest ? 

Mr, Crary. I cannot put a money value on them. The four leases 
together are producing about 35,000 barrels of oil a day. 

Senator Lone. In terms of what that oil brings in a year, just how 
much money in a year would that be ? 

Mr. Crary. I cannot answer that, but I could look it up. I would 
have to make a guess. It would be millions of dollars. 

Senator Lone. If you could make a quick calculation, I would just 
like to get some idea as to what this involves. Has any geologist 
given you an estimation as to the expected recovery from those leases? 

Mr. Crary. Yes, indeed, but I had no idea that question would 
arise and I do not have the figures with me. 

Senator Lone. I would like to have some rough estimate just in 
order to see what the picture is. Based on the estimated recovery in 
terms of barrels of oil, I wonder if you would give us some idea of 
what the value of that is. . 

Mr. Crary. We will do that just as soon as we can. 

Senator Lone. Might I ask you this. How much did you pay for 
those last two leases ? 

Mr. Crary. The bid is not on a bonus basis. It is on a royalty 
basis. They bid a royalty on a sliding scale. I cannot give you the 
exact figures. It is quite a complicated affair. 

Senator Lone. Can you give us some idea ? 

80859—51——21 
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Mr. Cuary. Yes, I can. I know, as I said a minute ago, on wells 
producing 200 barrels a day the royalty is 35 percent. Now as pro- 
duction increases, the royalty gets higher, and as it decreases, it gets 
lower. 

Senator Lone. Here is a question we have, as I see it—— 

Mr. Crary. Pardon me. It averages about 32 percent on all of our 
leases. 

Senator Lone. If this is held to be Government property, as Mr. 
Ickes was contending here today, he wants to protect the Government 
I understand, and the Government ratifies your lease, the Federal 
Government will get 32 percent of that recovery, will they ¢ 

Mr. Cuiary. Indeed, it will. 

Senator Lone. Now, on the other hand, if Mr. Ickes’ position is 
sustained, the Federal Government will get 1214 percent? 

Mr. Crary. Right. 

Senator Lone. So the Federal Government would lose approxi- 
mately 30 percent of the recovery. 

Mr. Crary. ‘Twenty percent. 

Senator Lone. That is right, approximately 20 percent. 

Mr. Crary. That is what the school children that Mr. Ickes talks 
about would lose. 

Senator Lone. That would run into millions of dollars, I take it, 
on those two leases. 

Mr. Crary. Yes. 

Senator Lone. This idea that someone is trying to take something 
away from the Government. does not necessarily stand up as far as 
you are concerned. 

Mr. Crary. Not at all. 

Senator Lone. When Mr. Ickes recommends throwing out your 
lease and giving these leases to these other people, he is in etfect recom- 
mending that these leases upon which you entered into in good faith, 
bid competitively and acquired where the Government would collect 
many millions of dollars additionally for the benefit of, let us say, 
these school children, should be cast out in favor of leases where the 
Government would only get about one-third that amount. 

Mr. Cuary. That is exactly what he is advocating. Let me add 
something to that. I do not wish to attribute what I am going to say 
to Mr. Wheeler, because so far as I know he never made any such 
proposition. In fact, I do not think he has ever made any propo- 
sition. 

Senator Lone. I certainly regard Senator Wheeler as a very fine, 
high-type man. I believe as a statesman he has made a tremendous 
contribution to the welfare of this Nation, and I believe there are a 
great number of people who share that opinion. 

Mr. Crary. I do not wish to debate that. I think some of the 
statements he has made here today, as I already have shown, were 
incorrect; but, passing that, the point I want to make is that some 
of these applicants have used that 20-percent spread as a proposed 
basis of making a deal with us, saying, “You buy us off; you give 
us X percent. We will pull out of the picture. The Federal Gov- 
ernment will get 12 percent, and you will still be ahead.” 

Supposing out of 32 percent they ask for 10 percent; that the Gov- 
ernment gets 1214 percent and we are still 1214 percent ahead. We 
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would not make any deals with anybody on that or any other basis 
recognizing these applicants or any others. 

The CuHarrMan. Let me ask you whether you know of any other 
leases issued by the State of California subsequent to the date of the 
decision ? 

Mr. Crary. No, sir. These are the only two leases that have been 
issued by the State subsequent to the date of this decision. ‘They 
were issued because of the threat of drainage and loss of oil. 

The Cuairman. Mr. Mattoon, is thet your understanding of the 
facts? 

Mr. Marroon. I believe that is correct. I think Colonel Putnam 
testified to that the day before yesterday. I asked him to present 
two things, the number of new leases and the number of additional 
wells. 

The Cuatrman. So that the only leases which have been issued by 
the State of California subsequent to the decision in the California 
sase cover lands which the State of California contends, and is pres- 
ently urging upon the master in the Supreme Court, are within the 
inland navigable waters of San Pedro Bay. 

Mr. Crary. That is right. aes 

The Cuatrman. Would you care to discuss your view of Senate 
Resolution 20% 

Senator Lone. Do you have those figures available? This is with 
regard to a proposed amendment, Senator, to Senate Joint Resolution 
20, and I believe that we should have that. Can you at this time 
tell me the amount of money involved in those two leases on the 
possible recovery of oil? 

Mr. Marcu. No; I cannot on the possible recovery. It would take 
some time. 

The CuatrMan. Suppose you endeavor to supply some material 
in answer to the Senator’s question. 

Mr. Yorry. Mr. Chairman, I have just one point I think maybe Mr. 
Clary is overlooking and maybe not. Our State act does not permit 
leasing of our submerged lands unless the pool is being drained by 
private operators; and, therefore, I would say it was necessary for 
the Federal Government to enter into the stipulation and permit us 
to release those lands and recover the oil, or, in the event the decision 
was in favor of the Federal Government, that oil would have been 
drained out from the uplands by private operators and the Federal 
Government would then have lost its property. 

Mr. Crary. That is correct, and thank you, Mr. Congressman. I 
feel that I must have in this record one or two more points which I 
will try to present very briefly. 

It should be added with regard to those two new leases that there 
were findings both by the State Lands Commission of California and 
by the Interior Department that there was danger that the field itself 
might be permanently damaged unless these leases were made, so that 
there was a real reason for protecting the interests of both parties. 
Now, there is one other subject, before I answer the chairman’s ques- 
tion, which I feel must be mentioned. 

There has been a very exhaustive argument here today as to the 
applicability of the Mineral Leasing Act to these lands, and I am 
sure the committee is greatly interested in that subject. I obviously 
cannot make an argument on that now, and I do not propose to. 
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I do, however, wish to state that I did prepare a brief as stated by 
Senator Wheeler, as an amicus curiae in the pending lawsuit in which 
he is interested. In that brief we endeavor to show first that under 
these decisions—the three marginal sea cases—at no time did the Su- 

_ = : 
preme Court ever say that the United States has the proprietary own- 
ership of these lands. On the contrary, it refused on two occasions 
to accept urgent requests to put those words into its decrees. 

The CHarrman. What do you say of the contention that decision 
in the Texas case repaired that omission ? 

Mr. Cuary. That frankly is not the case. On the contrary, there 
was no omission. Mr. Wheeler was mistaken when he said that the 
word “dominium” does not appear in the California decree. The de- 
crees are identical in that respect. The words “dominium” and “im- 
perium” were not used at all. 

What the Court said in all the cases, in all three—and the decrees 
are identical in that respect—is that the United States has paramount 
power and full dominion. That is in the California case and was 
not changed in the Texas case, and when the Court came to the Texas 
case, or rather we will take the Louisiana case, this is what it opened 
its discussion up with. I quote: 

As we pointed out in United States v. California, the issue in this class of 
litigation does not turn on title or ownership in the conventional sense. 

That is what the Court said in the Louisiana case, which was de- 
cided concurrently. 

The Catan. I was referring to this statement in the Texas 
case: 

We assume that as a Republic she, Texas, had not only full sovereignty over 
the marginal sea but ownership of it, of the lands underlying it and of all the 
riches it held. In other words, we assume that it then had the dominium and 
imperium in and over this belt which the United States now claims. When 
Texas came into the Union she ceased to be an independent nation. She then 
became a sister State on an equal footing with all the other States. That act 
concededly entailed a relinquishment of some of her sovereignty. The United 
States then took her place as respects foreign commerce, the waging of war, 
the making of treaties, defense of the shores, and the like. 

In external affairs the United States became the sole and the exclusive spokes- 
man for the nation. We hold that, as an incident to the transfer of that sov- 
ereignty, any claim that Texas may have had to the marginal sea was relin- 
quished to the United States. 

And then a little further in the decision this sentence was pointed 
out: 


Yet, as pointed out in United States v. California, once the low-water mark is 
passed, the international domain is reached. Property rights must then be so 
subordinated to political rights as in substance to coalesce and unite in the na- 
tional sovereign. 

Did that modify the California case? 

Mr. Cuary. I would say not at all. I would say, on the contrary, 
the Court said that that was also the rationale of the California case. 
The Court specifically said a little further along in the opinion that 
the reasons were exactly the same, but that is not the same as saying 
that the United States has 

The Cuatrman. Why use “property rights” here? Why say 
“property rights must then be so subordinated as in substance to 
coalesce and unite in the national sovereign,” and then talk only of 
paramount rights? 
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Mr. Crary. I cannot tell you why the Court did that; but, as Mr. 
Perlman and others have said, there are many law yers who have 
theories on it. Probably 20 law-review articles have been written on 
these decisions. 

I have summarized some of them in this amicus curiae brief which 
I am going to ask permission to file with you; and all commentators, 
including such famous outstanding men as Richard R. Powell of the 
Columbia Law School, specifically say that these cases do not hold 
that the United States has proprietary ownership. 

Now, proprietary rights have merged with sovereignty, but that 
is not the same as the words “belong to,” “owned by,” and “the Federal 
Mineral Leasing Act.” On the contrary, the language which you 
quote about propriet: ry rights coalescing is modified immediately 
by the statement that this is international domain, and also you find 
in both the California and the other cases the United States must 
have power to make treaties with foreign nations regarding these 
areas. 

Now, that kind of property is not the kind of property that Con- 
ress was talking about when it used the words “owned by” in the 
fineral Leasing Act way back in 1920, whatever you may call this 

coalescing interest or right of the Federal Government. 

The studied endeavor of the Supreme Court in three cases to con- 
fine itself at all times to “paramount power” and “full dominion” on 
the one hand and to avoid the use of common terms which all law- 
yers customarily use to describe proprietary rights must indicate 
that the Supreme Court had something else in view. I may note, Mr. 
Chairman, a matter I am sure you w vill recall—that in the case of 
the United States v. Wyoming, why, the United States did claim 
title to public lands which turned out unquestionably to be public 
land. 

I carefully studied the decree in that case and find in that case 
the decree provided that the United States had title and fee owner- 
ship to that land, thereby showing that when the Court intends to 
hold that the United States has fee ownership, proprietary ownership 
of a piece of public land, it says so, and it said so in the Wyoming 

case. But when it came to deal with international domain as to which 
other nations may have rights—and that was the rationale of the 
Court’s decision that other nations may have rights in these lands— 
that to me, as I testified before, is one of the points in which we feel 
that the Court erred, but the Court nevertheless said that without 
any question—as to such lands the Court confined itself to the words 
“paramount power” and “full dominion.” 

The Cuatrman. Do you interpret the decisions, the three decisions, 
to amount to a declaration that the international domain is not only 
the Continental Shelf in which the paramount rights of the United 
States were asserted by the Presidential proclamation of September 
28, 1945, but also the area seaward of the low-water mark and within 
the respective State boundaries? 

Mr. Crary. Yes, indeed. That was the area in litigation in all 
three of the cases. The international domain under these decisions 
begins at low-water mark or at the seaward limit of any inland waters, 
and extends not only to the 3-mile belt of California but to the edge 
of the Continental Shelf if it goes beyond, and what Mr. Perlman 
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mentioned yesterday, when 10 international lawyers joined in a brief, 
that was one of the points on which they thought the Court was wrong. 

The Court rejected their argument, and the effect of these decisions 
is to hold that international domain begins at low-water mark, and I 
do not believe that international domain is subject to the Mineral 
Leasing Act of 1920. Now, that is really the basic argument I made. 

The Cuatrman. Then do you accept the theory that that is interna- 
tional conn 

Mr. Crary. I accept it as long as the Supreme Court decision stands, 
but I think the Court erred and I so testified 2 years ago when I was 
examined, investigated by Senator Donnell at great length, who made 
the same charges as Senator Wheeler made, and after exhaustive 
investigation found that they were totally unjustified, and in that 
testimony I made the same argument I am making now. 

The effect of the decision is to give foreign nations rights in this 
3-mile belt, and I thought that was very wrong, and I am frank to 
say I was very pleased to find that the 10 international lawyers at a 
later date made the same argument, but that is a decision of the Court; 
and, as long as it is the law , certainly it is binding as to any interpreta- 
tions of the Mineral Leasing Act. 

In fact, you may correct. it by legislation, but I do not think that 
what you do by legislation will ever reinstate the applicability of 
the Mineral Leasing Act, unless you pass another Mineral Leasing Act. 

Senator Lone. It looks as though we follow the theory of the 
Supreme Court about this international matter and follow Mr. Perl- 
man’s theory as well as some of these lawyers you have referred to, 
with the family of nations. Instead of having a bill here to provide 
what the distribution should be between the United States and 
the States, we should have a bill that would provide what our share 
would be as a member of the United Nations. 

Mr. Chary. Senator, I think the answer to that is very clear. I do 
not wish to imply by what I have said that I agree with the statement 
made, or I do not think Mr. Perlman really said that Congress could 
not vest the control of these areas in the State. I believe it can. I do 
not know whether you need to call it a quitclaim. 

That may be an inaccurate word, but I have never had any doubt, 
and I have urged before congressional committees in the past, that 
Congress could vest the control of these areas in the States. You 
will find that language in all the quitclaim bills after this decision, 
and I think such a vesting of control would be absolutely valid. 

As regard foreign ni tions, C ongress could make treaties with for- 
eign nations, but I do not believe that Congress would ever break 
faith with the States if it had already said that the States should 
have certain powers within this marginal belt. 

The CuatrrmMan. May I say, Senator, that, so far as the chairman 
of this committee is concerned, he is ready to assert now his complete 
belief in the absolute sovereignty, dominium and eee, of the 
Government of the United States over all of the submerged lands 
within the State boundaries. 

Whether that is to be shared with the State is another question 
upon which I express no opinion at the moment, but I have no hesita- 
tion in saying that for my part there is no such thing as international 
domain within the State boundaries. 
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Senator Lona. I believe Mr. Perlman explained, however, that the 
Court had to be careful and so did the Justice Department in prepar- 
ing the President’s declaration out to the Continental Shelf, to see 
that we did not claim ownership in the true sense, because of possible 
international complications. 

The Cuairman. There is one thing I am rather confident about, 
and that is that the Supreme Court of the United States cannot give 
up the inalienable right of the United States within the boundaries, 
the 3-mile limit around the continental United States. 

Senator Lone. I would like to ask the witness about this particular 
point. I donot know whether he has gone into it, but I asked Senator 
Wheeler about this. 

Following the logic, which I have not agreed with but, nevertheless, 
pursuing the logic “used by the Supreme Court in the last case, when 
the Government demanded an accounting going back to 1947, the Su- 
preme Court refused such an accounting and did not make Louisiana 
account, except after the effective date of the last decision. 

Now the only explanation that I could see to that would be that 
the Court apparently felt that even though the Federal Government 
may have paramount rights, that the States until the Federal Gov- 
ernment exercises those rights by claiming such property, may proceed 
to develop it and to use it, and by virtue of that fact no accounting 
was demanded for the lease payments and the oil and the resources 
extracted from those waters. 

Mr. Crary. I think that is correct. That is my construction of the 
decree. 

Senator Lone. There is no showing anywhere in this picture on the 
part of these applicants for leases that the Federal Government prior 
to the time that the California case was instituted ever claimed the 
land, and if the Federal Government had never claimed it and the 
court will not take the position that the Government owned it prior 
to the time it claimed it, then I fail to see how the Leasing Act of 1920 
could have applied to it. 

Mr. Crary. I agree with that, Senator. I think that is a correct 
analysis. I wish to mention to the chairman that in this brief, 
which I will ask to file, I have quoted on page 10—the first 10 pages 
cover the subject we have been discussing 

Senator Lone. As a matter of fact, all the executive decisions up 
to the time that the California case was instituted, were in line that 
the States owned it, and therefore the Federal Government expressly 
refused to claim it. 

Mr. Crary. In the last case, Mr. Chairman—I want to come back 
to this because it is important—the Court reiterated that this area 
was an area in which the United States might have to make commit- 
ments to other nations, and that is the area that we have been calling 
the marginal sea, and for that reason that is why they called it inter- 
national domain. 

In the California case they said the very oil about which the States 
and Nation here contended might well become the subject of interna- 
tional dispute and settlement. “Now that is what the Court said. Iam 
not defending it. I am simply trying to understand it. 

The Cuatrman. I can understand a statement of that kind with 
respect to the area beyond the traditional boundaries, but I cannot 
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understand it with respect to the area within the traditional bound- 
aries. 

Mr. Cuary. I hope that you will find time—I know how busy you 
are—to read this brief, because I am sure you will see that that is what 
the Court held in all of these three cases. 

Now I do not think that impairs the power of Congress to legislate. 
I wish to make that very clear. I only raise that point to show that 
that is what we consider point No. 1 in meeting the argument that 
the Mineral Leasing Act does not apply. We have two ent irely sepa- 
rate problems. I say the Mineral Leasing Act does not -apply be- 
cause—— 

The Carman. Wait a minute, you are not undermining Senate 
Joint Resolution 20 now, are you? 

Mr. Cuary. Certainly not. I say the Mineral Leasing Act does not 
apply because the character of the Government’s interest, whether 
you wish to call it dominium, imperium, or whatever you call it, in- 
volves international duties and considerations, and that type of in- 
terest is not the kind of interest that the Congress was legislating about 
in 1920. Whether we call it ownership or not, those words are hard 
to define. 

Senator Lona. It is because it did involve such considerations that 
the Supreme Court decided against the States, according to its 
reasoning. 

Mr. Crary. That is the reasoning. Whether you agree with it or 
not is another matter. 

I am coming to this final question in just one more moment. There 
is one point in the record which I must also correct. Senator Wheeler 
made the statement that there was a decision by former Solicitor Mar- 
gold in the Interior Department which says that the marginal sea 
is public land. 

That, Mr. Chairman, is not correct. Mr. Margold made no such 
decision. The decision that Mr. Margold made was this: 

An area way inland, in fact, I think it is shown on that m: ip, it is 
known as Cerritos Channel, it was an area deeded by the old Salt 
Lake Railroad Co., predecessor of the Union Pacific, to the United 
States for the purpose of dredging the channel, an artificial water- 
way connecting the inner harbors of Los Angeles and Long Beach. 
The land originally was upland, and it was privately owned upland. 

There was not any question about that, and nobody ever contested 
the fact that it was upland, but a deed was given to the United 
States by the private owner, the railroad company, to dredge a chan- 
nel, and the United States dredged a channel, and the channel is a 
mile and a quarter long and 600 feet wide, and that is quite a bit of 
land, and it turned out that it was in the middle of the Wilmington 
oil field, so the Secretary of the Interior wanted to know whether he 
could lease that land under the Mineral Leasing Act, because it had 
been deeded to the United States. It was after acquired land. 

Mr. Margold wrote an opinion saying that he believed that this 
strip of 600 feet of channel could be leased under the Mineral Leasing 
Act. That is all he said. He did not decide that the marginal sea 
could be leased. 

Now that decision was rendered in 1940. It was referred, as in the 
case of all these decisions, to Attorney General Robert Jackson, who 
promptly reversed it upon the ground that this after acquired deeded 
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jand was not public land within the meaning of the Mineral Leasing 
Act, which had been held from its inception to apply only to public 
lands. 

The decision by former Attorney General Stone was the first deci- 
sion on that point in 1924, the former Chief Justice, and Attorney 
General Jackson approved, although he said he was reluctant to do it, 

still he said he felt the decision of Astownay General Stone was correct, 
and that the act applied only to public lands, and this deeded channel 
was not public lands. 

Now it was that decision, Mr. Chairman, that gave rise and resulted 
in the after acquired lands act of 1947 or 1948. 

The Cuarrman, 1947, 

Mr. Cuary. In which, as has been said, the Congress specifically 
excepted the submerged lands from the category of lands which were 
not previously within the si ‘ope of the Mineral Leasing Act, thereby 

clearly showing that they did not believe that they were ever within 
the scope of the act. 

Now I do not understand how former Senator Wheeler can come 
before this committee and cite that decision as a decision of the 
Solicitor of the Interior holding that the marginal sea land is public 
land. Isimply do not understand it. 

(Norr.—Subsequently on March 1, 1951, Mr. Wheeler submitted the 
following explanatory statement to the committee :) 

I understand that after I left the hearing, Mr. Clary quite extensively criti- 
cized a statement that he claims I made to the effect that the Margold opinion 
held that the marginal sea was “public lands” of the United States. I do not 
recall making such a statement, and I have not had an opportunity to examine 
the transcript. But if I did make such a statement it was a slip of the tongue. 
What I meant to say was that the marginal sea was “public lands,” not on the 
mere authority of any departmental solicitor, but in accordance with the de- 
terminative holding in 1949 of the Supreme Court of the United States in Hynes 
v. Grimes Packing Co., (8837 U. 8.86) * * * .” 

Mr. Crary. Now I am going to come to a very brief answer to your 
question. The operators in the tidelands, the submerged lands, pre- 
sented a statement by Mr. Hallahan which represents our view. That 
statement indicated our support of Senate Joint Resolution 20. 

We feel in view of what has been said and what we know to be the 
situation with regard to the States, that certain amendments ought to 
be adopted to that bill, and we know from what the chairman has 
said both at this hearing and at the last hearing, the chairman’s view 
has been very liberal with regard to the fact that this bill was an 
attempt to accomplish something, and that there might be various 
ways in which it could be amended that would meet some of these 
objections. We feel that there are such amendments which can 
be adopted. Some of them were discussed here already the other day 
in regard to Long Beach. 

I do not have the slightest doubt that all of the objections of Long 
Beach can be met in this bill, and that this bill with those amend- 
ments will be far better for the city of Long Beach and for the oper- 
ators in Long Beach Harbor. 

The Cuamman. I discussed some amendments the other day. We 
will not take time now to discuss any further amendments, but we 
shall be very glad to receive any suggestions that may be made by 
any of those persons who are interested in the bill. 
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Mr. Crary. I want to add just a closing word. I personally have 
over the past years appeared before this Congress inh its committees 
on numerous occasions. I have advocated the enactment of what we 
shall call—and I do not object to calling it—quitclaim legislation, 
what, in effect, would vest the control of these areas in the States. 

I advocated that because I believed the Supreme Court decision, 
while we respect it while it is in force, was unsound for the reason 
that I have already stated and other possible reasons. I hase not 
changed my view on that at all. 

Mr. Halianan in his testimony the other day testified that it had 
always been the position of the oil tideland operators that they pre- 
ferred and favored the State control of these areas. I think I am 
quoting him substantially correctly. 

Nothing has h: appened to change that viewpoint so far as the =. 
mate disposition of this case, of this very complicated controversy, 
concerned. But operators favor this bill primarily for the aia 
pal reason that we believed when it was introduced last summer and 
again this year, that it would bring about production of oil and enable 
the oil producers to meet the demands of the Military Establishment 
of the b Jnited States, which now looms up a million barrels a day, 
more quickly than any other possible solution. We have never op- 
posed quitclaim legislation, and we appreciate the great efforts that 
have been made by the States to obtain that legislation, but we fear, 
that if that legislation is pursued, it may result in a veto and it may 
result in a stalemate which will dr ag this whole controversy along 
for perhaps another session of Congress. 

We do not believe—and this is really the only point on which we 
disagree with our friends, and they are our frie1 nds—among the States, 
we do not believe that this legislation will prejudice the ultimate deter- 
mination of what they have very well called the fundamentals. But 
it is our view that you cannot drive battleships or fly airplanes on any- 
thing but oil, and we feel that we cannot take the risk of any delay, 
even a month’s delay, which may be serious when you have boys sailing 
on mae ships and flying those planes 

\ delay might be fatal, and for that reason we believe that this ques- 
tion should be settled now and immediately by this interim legislation, 
but without prejudice to these fundamental points, these fundamental 
rights or claims which have been so well stated here by such men as 

Judge Combs, by Mr. Mattoon, and by others who have presented so 
well the case for the States and which I myself have presented along 
the same line in past Congresses. 

Mr. Chairman, the hour is late and I am reluctant to take any more 
of the committee’s time tonight. I would appreciate it, however, if 
I may be permitted to file a supplemental statement for the record. 

The CuatrmMan. That will be all right, Mr. Clary. 

Mr. Ciary. I thank you, Mr. Chairman. 

The Cuatrrman. Thank you. 

Senator Lone. Mr. Chairman, I can see you saved the best witness 
for your bill for the last. 

The CratrMan. M: iy I make it a part of the record that the com- 
mittee is very much indebted to the patient reporter, Mr. Robert 
Cantor, who has been sitting here for a very long time taking this 


closing session. We are very grateful to you, sir, for what you have 
done. 
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The hearings on Senate Joint Resolution 20 are now closed. 

(Whereupon, at 7:15 p. m., the hearing was closed. ) 

(Nore.—Mr. Clary subsequently submitted the following additional 
statement :) 

Marcu 5, 1951. 
Hon. Joseru C. O’Manoney. 
Chairman, Interior and Insular Affairs Committee, 
United States Senate, Washington, D.C. 

My Dear Senator O’Manoney: At the hearings of your Committee 
on Senate Joint Resolution 20 which closed on Febru: ry 22, 1951, I 

vas the last witness and was not called to testify until after 6 p. m. 
Because of the lateness of the hour and the necessity that the hearings 
be concluded on that day, it was impossible for me to complete my 
statement. In particular, there was no opportunity for me to discuss 
the amendment proposed by former Senator Wheeler to section 8 of 
Senate Joint Resolution 20. For these reasons, I respectfully request 
permission to file the following supplementary statement. 


SECTION 8 IN ITS PRESENT FORM FULLY PROTECTS THE ALLEGED RIGHTS OF 
MR. WHEELER’S CLIENTS 


Mr. Wheeler appeared on behalf of 13 persons who filed applica- 
tions under the Mineral Leasing Act of 1920 for prospecting permits in 
the submerged lands adjacent to California. A suit has been brought 
in the Federal district court by one of these applicants (Mayhew) to 
compel the Secretary of the Interior to issue a prospecting permit. 
This is the suit referred to by Mr. Wheeler as a “test case,” by which 
he seeks to establish that Mayhew and his 12 other clients have a 
“vested right” to Federal leases. Among these other applicants are 
J. Cunningham and Arthur W. Weirick whose applications cover a 
large part ‘of the area origin: ally leased by the State of California to 
our clients, Signal Oil & Gas Co. and Southwest Exploration Co., and 
now being operated by them under Federal authority. The Mayhew 
case Now “pending i in the district court has brought to light the fact 
that Mayhew has entered into an “operating agreement” under which 
Cunningham, or his assignee, will operate the Mayhew lease as well as 
his own, if Federal leases are issued to these applicants. 

The principal issue in this lawsuit is whether or not the Mineral 
Leasing Act of 1920 is applicable to submerged lands within the mar- 
ginal belt. If it is not applicable, Mr. Wheeler's clients have no rights 
whatever under their applications. Even if the act of 1920 is held 
applicable to these lands, Mr. Wheeler’s clients will have no rights 
unless they establish that the area claimed by them was not at the time 
their applications were filed within any known geological structure 
of a producing oil or gas field and unless they comply with other con- 
ditions specified in the act. As will be shown, the areas now being 
operated by Signal and Southwest which are claimed by Mr. Wheeler's 
clients, were not only known to contain oil but were actually producing 
large quantities of oil prior to the filing of any of the Federal lease 
applic ations. 

Since the rights of Mr. Wheeler’s clients depend on the outcome of 
the pending lawsuit and compliance with the conditions of the act, 
the only thing he has a right to ask from this committee—as he himself 
admits—is that his case be not legally prejudiced by the proposed legis- 
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lation. Although we are not objecting to a saving clause substantially 
in the form of section 8 of the present bill, it is our opinion that as 
a matter of law, no saving clause of any sort is necessary to protect 
whatever vested rights the Federal lease applicants may have. If 
the applicants have “vested rights,” it is an elementary principle that 
Congress is powerless to destroy these rights by any later enactment. 
Mr. Ww heeler, in effect, admitted this in his testimony with regard to 
the Acquired Lands Act of 1947. That act specifically provided that 
submerged lands were not to be brought under the act of 1920 by the 
amendment. With regard to the effect of that act, Mr. Wheeler’s an- 
ae to the questions of the chairman of this committee were as 
follows: 


The CHAIRMAN. What weight do you give to the so-called Acquired Lands 
Act, the act of August 7, 1947, in this case? 

Mr. WHEELER. You mean—I do not know just what you refer to. 

The CHAIRMAN. That act excluded from its operation submerged lands. 

Mr. WHEELER. Well, I do not think that can take away the rights of our clients 
where they have a vested right, and I do not think that they can. 


If the 1947 act with its express exclusion of submerged lands cannot 
take away the alleged vested rights of the applicants, it certainly fol- 
lows that Senate Joint Resolution 20 could not do so. 

However, out of an excess of caution, the authors of Senate Joint 
Resolution 20 incorporated a saving clause in section 8 to make it abso- 
lutely clear that the alleged rights of the applicants would be fully 
protected. The saving clause provides : 

Sec. 8. Nothing herein contained shall affect any rights that may have been 
acquired under any Jaw of the United States by any person on lands subject to 
this joint rsolution and any such rights shall be governed by the law in effect 
at the time they may have been acquired. 

A reading of this clause should dispel any doubts as to whether the 
alleged interests of the Federal lease applicants are protected by 
the Senate Joint Resolution 20 in its present form. 

Mr. Wheeler, however, takes a paradoxical position on the saving 
clause in section 8. Although he asserts that the Acquired Lands Act 
of 1947 could not take away the vested rights of his clients, he claims 
that Senate Joint Resolution 20 does not give them adequate protection. 

He bases this assertion on the argument that section 8 would be 
nullified by other provisions of the act which confirm the rights of 
existing State lessees and permit the Secretary to make new leases. 
This argument is obviously answered by the express language of 
section 8, which makes ever ything contained i in the bill from beginning 
to end subject to such rights, if any, as have been acquired under any 
previous law. Section 8 follows a type of saving clause which is com- 
mon in legislation. It would be impossible to devise words which 
would make it more certain that any confirmation of existing leases or 
issuance of new Jeases is subject to prior vested rights which are thus 
fully and completely preserved. 


MR. WHEELER’S PROPOSED AMENDMENT REVEALS A PURPOSE TO OUST EXIST- 
ING OPERATORS RATHER THAN TO PROTECT THE ALLEGED RIGHTS OF THB 
APPLICANTS 
The proposed amendment reads as follows: 


No provision of this joint resolution nor any authority granted thereby, shall 
have application or be construed to apply with respect to any particular area 
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or areas of the submerged lands of the Continental Shelf which may be de- 
scribed in any application for an oil or gas prospecting permit which was on 
file with the Department of the Interior 90 days prior to August 21, 1935. 
This amendment, if adopted, would add absolutely nothing to the legal 
protection which the applicants would have under section 8 of the 
present bill. What Mr. Wheeler’s amendment will do, however, is 
to pinpoint four leases operated by Signal and Southwest, and re- 
moves them entirely from the scope of Senate Joint Resolution 20, 
The result would be that all leases issued by any of the States would 
be confirmed except four leases issued to Signal Oil & Gas Co., and 
Southwest Exploration Co. 

This proposal that the leases of Signal and Southwest be singled 
out and excluded from the operation of Senate Joint Resolution 20 
raises the question whether there is any legitimate reason for such 
discriminatory treatment. The rights and equities of these two com- 
panies to continue operation of their leases were partially stated in 
my oral testimony and I will only summarize them now: 

1. Two of the four State leases were issued long before the filing 
of the complaint in the California case and subsequent to a series of 
rulings by Secretary of the Interior Ickes (a) that the lands in 
question belonged to the State of California and, (6) that the Mineral 
Leasing Act had no application to such lands. Federal lease applica- 
tions covering the area of the State leases had been dismissed on both 
those grounds. 

2, At the time these two leases were issued, all Federal and State 
courts which had ever expressed any opinion or rendered any decision 
on the question had held that the States own the land of the marginal 
sea within their boundaries. 

3. In reliance on the rulings of the Secretary of the Interior and on 
court decisions, these two leases were acquired by Signal and South- 
west by competitive bidding and millions of dollars were spent by 
them in S oloaitie oil production. 

4. Prior to the California decision, the President of the United 
States, the Attorney General of the United States, and Mr. Ickes, in his 
official capacity as Secretary of the Interior, had put themselves on 
record that (a) the rights and equities of the existing State lessees in 
the marginal sea would be protected if the Supreme Court decided in 
favor of California; and (6) that the Mineral Leasing Act of 1920 
is not applicable to submerged lands and new legislation would be 
required. 

Mr. Ickes’ official statements on both these points are especially 
pertinent because in his testimony last week, he expressed precisely 
contrary views. His official opinion as to the rights and equities of 
existing State lessees was given before the Senate Judiciary Commit- 
tee in 1946: 


Leases and contracts for operations on submerged lands outstanding when the 
present suit was filed in the Supreme Court should be continued in force and 
effect by the Federal Government at least as to royalty rate and time limit 
(headings on §. J. Res. 48 and H. J. Res. 225, p. 11). 


At the same hearing, Secretary Ickes testified with regard to the 
Mineral Leasing Act as follows: 
Implicit in these recommendations is the thought that the Mineral Leasing 


Act of 1920 is not applicable to submerged lands. A reading of the act will 
reveal that in many particulars its provisions would not fit the problems pre- 
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sented in the administration of submerged lands. For example, there is the 
matter of acreage limitation. Another problem relates to royalties and the 
distribution, if any, of receipts from these lands. More importantly, the problem 
of the submerged coastal lands was not considered when the act was passed, 
and Congress is entitled to and should fix its policy with specific reference to 
these lands. 

Notwithstanding these express statements, Mr. Ickes testified last 
week that existing operators were trespassers s, and that the Mineral 
Leasing Act does : apply to the marginal sea. He capped these com- 
plete reversals of viewpoint by charging that Attorneys General Clark 
and McGrath, Secretaries Krug and Chapman, and Solicitor White 
all acted in bad faith and were derelict in their duty when they 
rendered opinions identical on both points with the position officially 

taken by him when he was Secretary of the Interior. The equities 
cienaet by the existing operators cannot be destroyed by Mr. Ickes’ 
attempted repudiation of his official opinions and promises or by his 
groundless attacks on the integrity of his successors. 

The decision of the Supreme Court in United States v. California, 
rendered June 23, 1947, left open for future determination the issue 
as to the location of the dividing line between the marginal sea which 
was held subject to the par amount power of the United States and the 
inland waters of California. No injunction was issued because it was 
impossible to determine which of the leases issued by California were 
within the marginal belt until this dividing line was established. There 
was, however, a critical need for continued production of oil from these 
submerged lands. To meet this emergency, stipulations were entered 
into between the Attorneys General of the United States and of Cali- 
fornia which were approved by the Secretary of the Interior. The 
purposes of these stipulations were tw rofold : (a) To assure continued 
production from wells then in existence and (6) to provide a means 
by which new leases might be made when it should be found necessary 
“in order to prevent drainage of oil or gas from tide or submerged 
lands by wells drilled in other lands, or to protect the respective 
interests of the parties hereto.” Pursuant to these stipulations, the 
existing operations were continued. A master appointed by the Su- 
preme Court is at present considering the question of the location of 
the dividing line between the mar ginal sea and inland waters. In this 
proc eeding, | California is claiming that the area covered by these four 
leases is within her inland waters. For this reason, operations are 
still being carried on pursuant to the stipulations. The interests 
of the United States are fully protected by the requirement in the 
stipulation that all royalties be impounded. Such royalties are now 
being impounded with the Treasurer of the United States. 

In 1950 two additional leases were issued with the full approval 
of the Secretary of the Interior and pursuant to the express terms of 
the stipulation. As the attached map shows, these leases were in a 
physical sense extensions of the two original leases, and one of them 
is partially covered by an application filed by one of Mr. Wheeler’s 
clients. They were made only after a finding by both the Depart- 
ment of Interior and the California State Lands Commission that 
there was present danger of substantial loss of oil by drainage and 
also danger that the entire field might be permanently injured by 
encroachment of sand and water. The stipulation, as Mr. Justice 
(then Attorney General) Clark officially held, was entered into on 
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the basis that the Mineral Leasing Act was not applicable to the mar- 
ginal sea. Therefore, the leases were made pursuant to the stipula- 
tions and under the general implied powers of Federal officers to pro- 
tect the rights and interests of the Federal Government from loss or 
injury pending legislation by Congress. All royalties paid under these 
two new leases are now being impounded with the Treasurer of the 
United States. 

It will be seen that Signal Oil & Gas Co. and Southwest Explora- 
tion Co. are in fact operating in good faith under Federal authority. 
No legitimate reason can be shown for singling out and excluding 
these companies from the protection of Senate Joint Resolution 20. 


STIPULATIONS BETWEEN ATTORNEYS GENERAL OF THE UNITED STATES 
AND CALIFORNIA ARE VALID 


The frequently reiterated statements of Mr. Ickes and Mr. Wheeler 
that the holders of the four leases above-mentioned are trespassers on 
the public domain acting in bad faith is based entirely upon two as- 
sumptions: (1) That the land subject to these leases has been declared 
by the Supreme Court to be within the marginal sea and owned by 
the United States and (2) that the stipulations permitting the con- 
tinued operations and the making of the two new leases are void. 
Neither of these assumptions can be supported. 

As to the first assumption: Whatever may be considered the precise 
holding of the Supreme Court on the question of proprietary owner- 
ship of the marginal sea, the fact remains and cannot be disputed 
that the area covered by these four leases had not yet been held by the 
Court to be within the marginal sea. On the contrary, this area is 
claimed by California to be within the inland waters of San Pedro 
Bay and Channel. Until that question is decided adversely to Cali- 
fornia, and until the Court issues an injunction, there is no legitimate 
basis for the charge that these lessees are trespassers. 

As to the second assumption: There is likewise no basis for the 
assertion that these stipulations are void. Until they have been de- 
clared void by a court of law, there can be no trespass by parties acting 
under them. 

Mr. Wheeler incorrectly stated the true purport of the order of the 
Supreme Court striking out these stipulations when he said that the 
Si upreme Court held that the stipulation “has no relevancy to the 
case” (transcript, 658). The fact is the Supreme Court only said that 
the stipulations were “irrelevant to any issues now before us.” Which 
means no more than that the stipulations were filed prematurely. 

At that time the master had not been appointed and no proceedings 
had been instituted for the determination of the dividing line between 
inland waters and the marginal sea. There was, therefore, nothing 
before the Court to which the stipulations then related. With the 
order striking them out was the comment of Mr. Justice Frankfurter 
that the Court’s action was not to be interpreted as a ruling on the 
validity of the stipulations. 

On two occasions petitions have been filed asking the Supreme Court 
to declare these stipulations void. One of the petitions was filed by 
Mr. Ickes, the other by Robert E. Lee Jordan, an applicant for a 
Federal lease. Both petitions were denied. 
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There is clear authority in the Texas decree (United States v. Texas, 
339 U. S. 707, and 19 Law Week 3170) for the proposition that the 
interests of the United States may be protected in the manner provided 
by the operating stipulation. The decree in that case enjoined the 
State of Texas and those claiming under it from continuing operations 
in the marginal sea “except under authority of the United States.” 
Pursuant to this provision of the decree, Secretary of the Interior, on 
December 11, issued an order permitting continuing ane rations for a 
limited period pending enactment of legislation. As above stated, 
there was no injunction in the California case because of the uncer- 
tainty as to the limit of the inland waters. But if the United States 
may authorize continuing operations even where an injunction has 
been issued, it is beyond question it may also authorize continued oper- 
ations in an area the status of which is still in litigation. 

The real effect of this operating stipulation was to enable the parties 
by mutual consent to carry on operations which under other conditions 
might have required the : appointment ofareceiver. That parties may 
stipulate as to the appointment of a receiver cannot be questioned. 
The present operating stipulation under which State lessees are act- 
ing is the substantial equivalent. 

Tf it should h: appen contrary to our belief and contrary to the beliefs 
of both State and Federal officials that the stipulation should later be 
declared void, these State lessees will certainly abide by any order of 
the Supreme Court. Until they fail or refuse to do so, and while 
they are still operating in an area claimed by the State to be inland 
waters, and aloe a stipulation which is believed by the parties to it to 
be valid, these unfounded charges of trespass and bad faith can serve 
no purpose except to obscure undisputed facts by unsupported 
accusations. 


APPLICANTS REPRESENTED BY MR. WHEELER ARE NOT OIL PROSPECTORS AND 
DID NOT DISCOVER THE OIL FIELDS IN THE SUBMERGED LANDS OFF HUNT- 
INGTON BEACH 


Mr. Wheeler in his testimony repeatedly argued that the purpose of 
the act of 1920 was to encourage “prospectors, men of courage, men 
who are willing to take a chance” to go out and find it (oil), v vherever 
itis. He repeatedly referred to “the } prospector who went out into the 
hills” (transcript, 596). He poignantly described the “beggar in his 
little shack” whose “grub is carried out to him once a month” (tran- 
script, 711), but whose discoveries are swallowed up by the big 
companies. 


Mr. Wheeler said: 


It was some of these little men who went out and took a chance and said that 
there was oil out there in California, and those are the people I represent here 
today (p. 597). 


Mr. Wheeler also said: 


* * * the oil companies have taken the view that some of these people who 
went out in the early days, as my clients did, went out there before 1935, when 
there was no oil there, have no equities. Now the oil companies come out and 
say, “As far as equity is concerned you have nothing; you get out of here, and 
we will give you nothing * * *” (pp. 710-711). 


Mr. Wheeler unmistakably implies that (1) his clients were penni- 
less prospectors; (2) they discovered the Huntington Beach sub- 
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merged oil field; and (3) they were “kicked out” and dispossessed by 
Signal and Southwest. 

It can be demonstrated that Mr. Wheeler’s clients were not pros- 
pectors at all and did nothing remotely resembling what Mr. Wheeler 
describes as the activities of these little people whom he represents. 
And it can also be demonstrated that these applicants did not dis- 
cover any portion of the Huntington Beach oil field, and they have 
never been dispossessed. 

The first application in this area was filed in 1934 by C. J. Cun- 
ningham, who is one of Mr. Wheeler’s clients. That application 
covered the area which (after Mr. Cunningham’s application had been 
denied by the Secretary and while it was still believed by all courts 
and Federal officials that the States owned these lands) was included 
in the first two leases issued by the State to Southwest Exploration 
Co. and Signal Oil & Gas Co. 

The Huntington Beach oil field is a large pool of oil which extends 
both under the upland and under the submerged lands. Oil in this 
structure was discovered on the upland and produced i in large quanti- 
ties as early as 1920. Before 1927 it was known to geologists and 
State officials that this pool extended a substantial distance below 
the high-water mark into the submerged lands. 

Prior to 1933—a full year before Cunningham’s lease application 
was filed—over 21,000,000 barrels of oil had been produced from 
Huntington Beach oil field. Nearly 4,000,000 barrels of that amount 
was production from that part of the oil pool lying seaward of the 
high-water mark. In 1933 there were 68 wells producing oil from the 
offshore area in the Huntington Beach field amd they produced nearly 
5,000,000 barrels of oil. (See Table 5, State Lands Division, Tide- 
lands Oil Field, filed in joint hearing, House and Senate Judiciary 
Committee on S. J. Res. 1988.) These statistics convincingly demon- 
strate that Mr. Wheeler’s clients did not discover the Huntington 
Beach oil field. 

Further evidence that Mr. Wheeler’s clients were not acting in 
the role of prospectors when they filed Federal lease applications in 
1934 is supplied by an act passed by the California Legislature in 
1933. This act authorized the State’s surveyor general to make agree- 
ments with upland drillers whose wells were adjacent to the line of 
mean high tide and who were draining oil from beneath the sub- 
merged land which was then thought to belong to the State. Sixty- 
five such agreements were made in 1933 and 1934, all of which in- 
volved the Huntington Beach oil field. This amply demonstrates that 
the field was in the producing, rather than the prospecting stage, in 
those years. 

In light of these facts, there can be no doubt but that the applica- 
tion filed by Cunningham in 1934 was on a developed and producing 
oil field. (As the attached map shows, his application covered a 
submerged area immediately adjacent to the shore line.) Indeed, 
Cunningham’s application expressly alleged that the area described 
was a known geological structure. The allegation read, as follows: 
That said land to the best of applicant's knowledge is within a known geologi- 


eal structure, and that offset wells have been drilled and for a period of years 


have had, and are now producing, large quantities of oil (application of Joseph 
Cunningham, 55 I. D. 1). 
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As pointed out above, the Mineral Leasing Act forbids the issuance 
of a prospecting permit on lands which are within any known geologi- 
cal structure of a producing oil or gas field (sec. 13), and requires 
that such lands be thrown open to competitive bidding (sec. 17). Con- 
sequently, one of the grounds on which Cunningham’s application for 
a prospecting permit was denied was that it was on a known geologi- 
oo structure (55 I. D. at p. 3). (Cunningham later attempted to 
amend the application to state that it was not a known structure.) 

There is already ample evidence in the record of the hearings on 
Senate Joint Resolution 195, Eighty-first Congress, to show that the 
applicants who seek to take over the Signal and Southwest leases are 
not prospectors at all but speculators and brokers. On page 328 of that 
record appears a letter from one Robert F. Purvis to a prospective 
purchaser of stock in Shore Line Oil Co. It reads, in part: 


* * * Some $20,000,000 are now in impoundment awaiting this further order 
of the Court and, incidentally, about 75 percent of this money will be claimed 
by the stockholders of Shore Line Oil Co. along with all future overriding royal- 
ties derived from the 1,100 acres in the heart of the Huntington Beach submerged 
field, from which it is officially estimated there will be produced not less than 
250,000 barrels per acre. 

In 1934, my friend and client, Joseph Cunningham, anticipated by 15 years the 
Supreme Court decision of 1947 by filing on, with his nominees, some 10,000 acres 
of submerged lands under the provisions of the Federal Leasing Act of 1920. It 
is our contention that the amendment to that act in 1935 makes it mandatory 
upon the Secretary of the Interior to grant these applications which, on 8,000 
acres, have been assigned to Shore Line Oil Co. The law firm of Wheeler & 
Wheeler has a suit pending to compel the issuance of these permits which is now 
“off calendar” by stipulation pending expected favorable action by the new 
Secretary, Mr. Oscar Chapman, who has stated that he intends to rein- 
state the applications as soon as the Louisiana and Texas Tidelands cases 
are decided. * * * 

* * * Copies of the original applications filed by Mr. Cunningham and his 
nominees, the assignments of operating agreements to Shore Line Oil Co., copies 
of the Supreme Court decision and of the Federal Leasing Act as amended, and 
other pertinent documents may be examined at Mr. Cunningham's office in the 
Rowan Building by appointment which I shall be glad to arrange at your con- 
venience. 

All political attempts (some extravagantly financed) to promote legislation 
to reverse the decision of the Court have failed, to date, and the chances for such 
legislation to be passed by the present Congress seems practically nil, according 
to reliable opinion. In my opinion, it is a most magnificent gamble in that all 
existing law is on our side and the high stakes involved are out of all proportion 
to the risk of losing. Even a compromise with respect to back royalties will 
result in tremendous sums becoming available to Shore Line stockholders from the 
prolific production of oil from the Huntington Beach field alone, not to mention 
the potential value of other acreage under application and assignment. 

A rare speculative opportunity, contingent solely upon a legal question, would 
perhaps most accurately describe this matter. If the permits are granted, oil 
companies will offer fabulous sums either for the stock or for operating acree- 
ments or leases bearing handsome royalties; if they are not granted, the stock 
will not be worth a dime. There you have it in a nutshell. Nobody should invest 
in an issue of this character unless they can afford to lose what they invest. 
My personal stock was acquired largely in payment for personal services ren- 
dered to Mr. Cunningham and the corporation and, naturally, I would like to keep 
all of it. However, cash requirements incident to the reestablishment of my 
offices here in Westwood make it necessary for me to dispose of a few hundred 
shares at this time. If you and your associates should wish to participate in 
this venture in a more substantial way, I may be able to obtain for you a further 
opportunity to participate. 


It will be seen from the above letter that Mr. Cunningham (whose 
offices are in the Rowan Building in Los Angeles) and Mr. Purvis 
(whose profession is business management and income-tax consultant 
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and who has “offices” in Westwood) , have not the remotest resemblance 
to the little prospectors described by Mr. Wheeler. 

Some of these applicants are probably “dummies” who have filed 
applications for other persons. For example, Ora T. Dillman, listed 
as one of Mr. Wheeler’s clients, was a stenographer in the office of 
Mr. George Bush. Mr. Bush is a practicing lawyer in Los Angeles 
and for many years was attorney for Mr. J. Cunningham and other 
a, 

Mr. Wheeler’s presentation of the so-called equities of these specu- 
lators is a false and distorted picture. The unvarnished truth, as the 
record shows, is that Mr. Wheeler's clients are engaged in a magnificent 
gamble. They have filed applications, in the first place, on established 
oil fields; they have spent nothing but a filing fee and traveling and 
legal expenses; they propose now to take over, in its entirety, without 
even the formality of competitive bidding, a fully-developed oil field 
producing 35,000 barrels of oil per day. 

The record in the present hearing contains a proposal for a settle- 
ment between certain applicants, the operators, and the Government 
which is highly revealing of the character of some of the applicants 
and of the validity of their claims. As a background for under- 
standing the proposal, it is necessary to compare the royalty rates 
paid by existing operators with those provided in the Mineral Leasing 
Act. ‘The average royalty rate paid by Signal and Southwest on the 
four leases is approximately 30 percent. If these leases are eventually 
held to be in the marginal sea and if they are confirmed under Senate 
Joint Resolution 20, the United States is in a position to receive not 
only all the impounded funds but approximately 30 percent royalty 
for the remainder of the term of the leases. If, however, leases should 
be issued pursuant to a mandamus or otherwise under the Mineral 
Leasing Act, Mr. Wheeler’s clients, as above stated, will take over a 
proven oil field without competitive bidding at a royalty to the United 
States of but 1214 percent. This would result in a loss to the United 
States of many millions of dollars. These facts flatly contradict the 
assertions by Messrs. Wheeler and Ickes that it would be in the public 
interest if existing leases were nullified and Federal leases issued to 
Mr. Wheeler’s clients under the Mineral Leasing Act. 

The proposal for a settlement, mentioned above, openly suggests 
the use of this difference in royalty rates to compensate Federal lease 
applicants. In the letter in which the proposal is made (record, p. 
474), Mr. Uel T. McCurry calls attention to the fact that producers 
in the Long Beach area pay the city of Long Beach a 50-percent 
royalty. Mr. McCurry’s proposition is that the Federal Government 
take over the Long Beach oil lands under the Mineral Leasing Act 
but allow the present operators to remain in possession at a royalty of 
25 percent. Half of this royalty or 1214 percent would be paid to 
the Federal Government under the requirements of the Mineral Leas- 
ing Act. The other half of the royalty, 1214 percent, would be given 
under Mr. McCurry’s proposal to the applicants, of whom he is one, 
as a minimum overriding royalty. 

Since the operators would pay a 25 percent rather than a 50 percent 
royalty and the Government and the soon ‘ants would divide the 25 
percent royalty paid, Mr. McCurry feels his scheme should please 
everyone, except, of course, the city of Long Beach. As a matter of 
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fact Mr. McCurry’s scheme cannot be adopted in the Long Beach Har- 
bor area because no wells presently existing in Long Beach Harbor are 
claimed by the Federal Government. Nev. ertheless, the theory of this 
type of settlement illustrates the methods used by many of the appli- 
cants. Although settlements on this basis have been suggested as to 
other areas, present operators have rejected all such propositions. 

Another tflustration of what many of these applicants really seek is 
shown in the testimony of Mr. Porter in the hearings on Senate Joint 
Resolution 195, Eighty-first Congress, page 321. Mr. Porter, repre- 
senting 40 applicants, testified— 

I would like to state for the record that as to the lands involved in the 50 
applications in the Justheim v. Krug suit, no one is either in a position to advise 
this committee or the Department of Justice that an equitable agreement cannot 
be reached between potential Federal lessees and State lessees. 

I think we are perfectly capable of getting together and making very reason- 
able deals. 

Thus it appears that although the parties represented by Mr. Porter 
have filed suit to establish ‘their rights under the Mineral Leasing 
Act, what they really want is to make deals with existing operators. 

The gist of the whole matter is that the proposals of Mr. Ickes and 
Mr. Wheeler will conserve no oil and will serve no national interest. 
On the contrary. These proposals will result in the unjust enrichment 
of a host of speculators who have embarked on a magnificent gamble 
in which, in the words of Mr. Purvis, “the high stakes inv olved are 
out of all proportion to the risk of losing.” 

In the conclusion, we submit that any legislation by the United 
States Congress which will aid in the promotion of such a venture 
would be an unwarranted and, indeed, unprecedented misuse of the 
legislative process to promote a private speculation. It would delay 
and retard the production of oil at a time when the oil industry 1 i 
being called upon to increase oil production by a million barrels —- 
day, and it might result in enormous losses of revenue both to the Fed- 
eral Government and the States. 

Respectfully submitted. 

Wittiam W. Crary. 
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WEDNESDAY, MARCH 28, 1951 


Untrep States SENATE, 
CoMMITTEE ON INTERIOR AND INstLAR AFFAIRS, 
Washington, D. C. 

The committee met, pursuant to call, at 10:20 a. m., in the com- 
mittee room, 224 Senate Office Building, Senator Joseph C. O’Mahoney 
(chairman) presiding. 

Present: Senators Joseph C. O’Mahoney, Wyoming: Clinton P. 
Anderson, New Mexico; Russell B. Long, Louisiana; Herbert H. 
Lehman, New York; Guy Cordon, Oregon; Hugh Butler, Nebraska; 
Eugene D. Millikin, Colorado; Zales N. Ecton, Montana; and Arthur 
V. Watkins, Utah. 

Also present: Philip B. Perlman, Solicitor General of the United 
States; Oscar H. Davis, and John F. Davis, assistants to the Solicitor 
General; Robert M. Vaughan, special assistant to the Attorney Gen- 
eral: Mastin G. W hite, Solicitor, Department of the Interior; Harry 
M. Edelstein, Assistant Solicitor, Department of the Interior; S. W. 
Boggs, special adviser on geography, Department of State; and Col. 
Wade M. Fleischer, deputy director, legislative and liaison, office of 
the Secretary of the Defense. 

The CHarrman. The committee will please come to order. 

This session of the committee has been called at the direction of the 
committee at its last regular meeting for the purpose of hearing the 
views of the Solicitor General of the Department of Justice and the 
Solicitor of the Department of the Interior with respect to the so- 
called quitclaim bill, S. 940, which was introduced on February 21, 
1951, by the senior Senator ‘from Florida, Mr. Spessard L. Holland, 
for himself and a group of 34 Senators. 

The text of S. 940 will be inserted in the record at this point. 

(S. 940 is as follows:) 


[S. 940, S2d Cong., Ist Sess.] 


A BILL To confirm and establish the title of the States to lands beneath navigable waters 
within State boundaries and natural resources within such lands and waters and to 
provide for the use and control of said lands and resources. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the United States of America, recog- 
nizing— 

(a) that the several States, and the others as hereinafter mentioned, 
since July 4, 1776, or since their formation and admission to the Union, have 
exercised full powers of ownership of all lands beneath navigable waters 
within their respective boundaries and all natural resources, including fish 
and other marine life within such lands and waters, and full control of 
said natural resources, with the full acquiescence and approval of the United 
States and in accordance with many pronouncements of the Supreme Court 
and decisions of the executive departments of the Federal Government that 
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such lands and resources were vested in the respective States as an incident 
to State sovereignty and that the exercise of such powers of ownership 
and control has not in the past impaired or interfered with and will not 
impair or interfere with the exercise by the Federal Government of its con- 
stitutional powers in relation to said lands and navigable waters and to the 
control and regulation of commerce, navigation, national defense, and in- 
ternational relations; and 

(b) that the several States, their subdivisions, and persons lawfully act- 
ing pursuant to State authority have expended enormous sums of money 
on improving and reclaiming said lands and in developing the natural re- 
sources in said lands and waters in full reliance upon the validity of their 
titles; and 

(c) that a recent decision of the Supreme Court held that the Federal 
Government has certain paramount powers with respect to a portion of said 
lands without reaffirming or settling the ultimate question of ownership of 
such lands and resources, but said decision recognizes that the question of 
the ownership and control of said lands and natural resources is within 
the “congressional area of national power” and that Congress will not ex- 
ecute its powers “in such way as to bring about injustices to States, their 
subdivisions, or persons acting pursuant to their permission” ; 


it is hereby determined and declared to be in the public interest that title to 
and ownership of the lands beneath navigable waters within the boundaries 
of the respective States, and the natural resources within such lands and waters, 
and the right and power to control, develop, and use the said natural resources 
in accordance with applicable State law be, and they are hereby, recognized, 
confirmed, established, and vested in the respective States or the persons lawfully 
entitled thereto under the law as established by the decisions of the respective 
courts of such States, and the respective grantees, lessees, or successors in in- 
terest thereof; and the United States hereby releases and relinquishes unto 
said States and persons aforesaid all right, title, and interest of the United 
States, if any it has, in and to all said lands, improvements, and natural re- 
sources, and releases and relinquishes all claims of the United States, if any 
it has, arising out of any operations of said States or persons pursuant to 
State authority upon or within said lands and navigable waters: Provided, how- 
ever, That nothing in this Act shall affect the use, development, improvement, 
and control by or under the authority of the United States of said lands and 
waters for the purposes of navigation or flood control or the production or dis- 
tribution of power, or be construed as the release or relinquishment of any 
rights of the United States arising under the authority of Congress to regulate or 
improve navigation or to provide for flood control or the production or distribu- 
tion of power. 
Sec. 2. As used in this Act— 

(a) the term “lands beneath navigable waters” includes (1) all lands 
within the boundaries of each of the respective States which were covered by 
waters navigable under the laws of the United States, at the time such 
State became a member of the Union, and all lands permanently or peri- 
odically covered by tidal waters up to but not above the line of mean high 
tide and seaward to a line three geographical miles distant from the coast 
line of each such State and to the boundary line of each such State where in 
any case such boundary, as it existed at the time such State became a member 
of the Union, or as heretofore or hereafter approved by Congress, extends 
seaward (or into the Great Lakes or Gulf of Mexico) beyond three geo- 
graphical miles, and (2) all lands formerly beneath navigable waters, as 
herein defined, which have been filled or reclaimed: the term “boundaries” 
includes the seaward boundaries of a State or its boundaries in the Gulf of 
Mexico or any of the Great Lakes as they existed at the time such State 
became a member of the Union, or as heretofore or hereafter approved by 
the Congress, or as extended or confirmed pursuant to section 3 hereof ; 

(b) the term “coast line” means the line of ordinary low water along that 
portion of the coast which is in direct contact with the open sea and the line 
marking the seaward limit of all estuaries, ports, harbors, bays, straits, and 
sounds, and all other bodies of water which are landward of the open sea; 

(c) the terms “grantees” and “lessees” include (without limiting the 
generality thereof) all political subdivisions, municipalities, and persons 
holding grants or leases from a State to lands beneath navigable waters if 
such grants or leases were issued in accordance with the constitution, stat- 
utes, and decisions of the courts of the State in which such lands are sit- 
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uated; and the term “person” shall include corporations, partnerships, and 
associations ; 

(d) the term “natural resources” shall not include water power or the use 
of water for the production of power; 

(e) the term “lands beneath navigable waters” shall not include the beds 
of streams in lands now or heretofore constituting a part of the public lands 
of the United States if such streams were not meandered in connection with 
the public survey of such lands under the laws of the United States. 

Sec. 8. Any State which has not already done so may extend its seaward 
boundaries (or its boundaries in the Great Lakes) to a line three geographical 
miles distant from its coast line. Any claim heretofore or hereafter asserted 
either by constitutional provision, statute, or otherwise, indicating the intent of 
a State to extend its boundaries to a line three geographical miles distant from 
its coast line is hereby approved and confirmed, without prejudice to its claim, 
if any it has, that its boundaries extend beyond that line. 

Sec. 4. There is excepted from the operation of the first section of this Act— 

(a) all lands and resources therein or improvements thereon which have 
been lawfully acquired by the United States from any State or from any 
person in whom title had vested under the decisions of the courts of such 
State, or their respective grantees, or successors in interest by cession, grant, 
quitclaim, or condemnation, or from any other owner or owners thereof by 
conveyance or by condemnation, provided such owner or owners had lawfully 
acquired the title to such lands and resources in accordance with the statutes 
or decisions of the courts of the State in which the lands are located; and 

(b) such lands beneath navigable waters within the boundaries of the 
respective States and such interests therein as the United States is lawfully 
entitled to under the law as established by the decisions of the courts of the 
State in which the land is situated, or which are held by the United States 
in trust for the benefit of any tribe, band, or group of Indians or for indi- 
vidual Indians. 

Sec. 5. (a) The United States retains all its powers of regulation and control 
of said lands and navigable waters for the purposes of commerce, navigation, 
national defense, and international affairs except those rights to the ownership, 
use, development, and control of the lands and natural resources, which are spe- 
cifically recognized, confirmed, established, and vested in the respective States 
and others by the first section of this Act. 

(b) In time of war or when necessary for national defense, and the Congress 
or the President shall so prescribe, the United States shall have the right of first 
refusal to purchase, at the prevailing market price, all or any portion of the said 
natural resources, or to acquire and use any portion of said lands by proceeding 
in accordance with due process of law and paying just compensation therefor. 

Sec. 6. Nothing in this Act shall be deemed to affect the determination by leg- 
islation or judicial decree of any issues between the United States and the 
respective States relating to the ownership or control of that portion of the sub- 
soil and sea bed of the Continental Shelf lying seaward and outside of the area 
of lands beneath navigable waters, described in section 2 hereof. 

Sec. 7. Nothing in this Act shall be deemed to amend, modify, or repeal the 
Acts of July 26, 1866 (14 Stat. 251), July 9, 1870 (16 Stat. 217), March 3, 1877 
(19 Stat. 377), and June 17, 1902 (32 Stat. 388), and Acts amendatory thereof 
or suppplementary thereto. 

The CuHamman. The committee last week, at the suggestion of 
the Senator from Louisiana, Mr. Long, made a committee print of 
the report which was filed several years ago by the Senate C ommittee 
on the Judiciary, which recommended the surrender of the title to 
the submerged lands within the seaward boundaries of the nied 
States. 

I think it appropriate to point out at this time, before we call upon 
the witness, that recent developments in the international scene have 
emphasized again what the chairman regards as the extreme impor- 
tance of the passage of the so-called interim bill. This was evi- 
denced within the month by the uprising in Iran which resulted in 
the ‘assassin: ition of a liberal, forward-looking Prime Minister, and 
in the development of a nationalization movement sponsored largely 
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by Russian propaganda. The results of these developments may de- 
prive the western nations of access to the oil fields of Iran, and maybe 
eventually of Iraq. All of this emphasizes the great importance to 
the people of the United States, and the preservation of the principles 
for which it stands, of a sure and certain supply of petroleum over 
which we ourselves have control. 

It was the recognition of this fact, and the delicacy of the interna- 
tional situation, which prompted the chairman of this committee 
last vear to draft and to urge upon the departments the adoption of 
interim legislation. It seemed to me to be altogether contrary to the 
public interest to risk interruption in the development of the petroleum 
resources of the submerged lands of the Continental Shelf at this 
great crisis of international affairs, because of what I conceive to be 
an attempt upon the part of the maritime States to obtain property 
rights which never belonged to these States. 

I say this because, as a member of this committee and as chairman 
of a special petroleum committee several years ago, I have been in 
touch with the development of petroleum resources in the United 
States and throughout the world—in close touch, for the last 10 or 
12 vears. 

With respect to the submerged areas, it seems to me that the issue 
is a very simple one. The proclamation of President Truman on 
September 28, 1945, asserted the paramount rights of the United 
States, as a national sovereign over the Continental Shelf extending 
seaward from our shores. Thus, there are three areas of coast lands 
which are involved in this cuntroversy. 

The first of these areas is that of the tidelands proper. The tide- 
lands are described as that area which is covered and uncovered by 
the normal flow of the tide. The Federal Government asserts no 
claim to the tidelands and never has. All of the maritime States of 
the Union have complete unchallenged title to the area landward of 
the low-water mark wherever it may be. 

The second of these areas is the marginal sea, an area below or 
seaward of the low-water mark and within the so-called 3-mile limit. 
That is, in general, the proper definition of the term marginal sea. 
Title to the marginal sea, so far as it refers to the development of 
minerals in that its bed, belongs to the national sovereignty, because 
jurisdiction over that area comes by virtue of international law and 
not by virtue of any local law. 

Senator Ecron. Regardless of State boundaries, Mr. Chairman? 

The Cuatmman. Regardless of State boundaries, as I see it. There 
have been repeated international conferences with respect to this mat- 
ter. My point, Senator Ecton, is merely that the paramount power 
over this area is an attribute of national sovereignty, and that it is no 
part of State sovereignty because the States exercise no international 
power or jurisdiction. 

Then, the third area is that area which lies seaward of the 3-mile 
belt to the edge of the Continental Shelf. That clearly is a matter of 
national sovereignty, for it was asserted for the first time by the Presi- 
dent of the United States in a proclamation issued from the White 
House on September 28, 1945. ‘That proclamation was a declaration 
to the nations of the world that the United States was asserting juris- 
diction and control over the mineral resources of the submerged lands 
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in the area lying seaward of the 3-mile limit. Obviously, the States 
have no authority i m this area. 

In a sense, there is a fourth area of coastal waters to be described 
as those waters which constitute harbors, bays, inlets, and the like. 
These are not part of the ocean. From time immemorial harbors and 
bays have been regarded as inland navigable waters which are no part 
of the open sea. 

To such inland waters the Federal Government asserts noclaim. In 
the trial of the California, Louisiana, and Texas cases in the Supreme 
Court the Federal Government has expressly disavowed any claim or 
jurisdiction so far as inland navigable waters are concerned. 

So, once the boundary of a harbor, bay, or inlet has been determined, 
then all jurisdiction and control over the submerged area in such a 
harbor. bay, or inlet is wholly within the jurisdiction of the maritime 
State. 

These submerged lands are like the beds of navigable streams. 
They are under the control of the State. They do not form a part of 
the national sovereignity. The national sovereignty pertains to the 
open sea, that part of the ocean which has always been regarded by 
the policy of the United States as international domain. This is what 
American statesmen have meant when they have Seneenene over 
and over again the doctrine of the freedom of the sea 

It has been recognized, of course, that local police ‘power extends 
over the marginal sea with respect to many activities in that sea, but 
the dominant power is that of national sovereignty. 

The old cases in Great Britain, and the claims that have been made 
at various international conferences, as I think will be developed here 
later, all bear out what I have said. 

The sovereign nation, that is to say the Federal Government, which 
is recognized in international law as representative of the people of 
oe United States, is the authority which exercises dominion over those 

vaters which constitute the open sea and those lands which are under 
the open sea but within the national boundaries or, as in the instance 
of the Truman proclamation, part of the Continental Shelf. 

It is clear to me—and I will ask the indulgence of the committee, as 
I am speaking longer than I intended to speak- that when the United 
States was established, it came into existence as a national sove reignty 
by reason not of any action by, or authority, or power, or possession 
of, the several colonies, but by reason of the fact that the Thirteen 
Colonies united and formed a confederation. It was the Continental 
Congress created by the Colonies which conducted the American 
Revolution. 

That war was won by the Continental Congress and by the Army 
and the Navy of all of the Colonies set up under its authority. The 
peace treaties between the King of England and the newly freed 
American people were made, not with the governments of the separate 
Colonies or States, but with the United States of America. As a 
result, there passed to the new Government of the 13 States, repre- 
sented by the Continental Congress, all of the attributes of national 
sovereignty that the Government of Great Britain had theretofore 
exercised with respect to the Thirteen Colonies. 

Then, when the Constitution of the United States was drafted, those 
same sovereign powers passed to the United States Government cre- 
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ated by the Constitution. At no time in our long history did the Colo- 
nies or the States, either as Colonies of the British Crown or States 
in the Federal Union, acquire or have any of the sovereign rights that 
attach to a national sovereign state by virtue of international comity. 

This is particularly emphasized by the fact that when President 
Truman asserted the paramount power of the United States over the 
full Continental Shelf, extending beyond the 3-mile limit, he was act- 
ing in a way that no State could act. He was asserting a new juris- 
diction, a new national jurisdiction in the international domain. He 
was asserting no jurisdiction or control as against the maritime States 
of the Union, but he was expanding the national power and juris- 
diction on behalf of all of the States and all of the people into an area 
which was never within the jurisdiction of the maritime States. 

This means, it seems to me, that the bill before us, sponsored by 35 
Members of the Senate, S. 940, is a bill which attempts to surrender 
part of the national sovereignty of the United States to the individual 
maritime States. It attempts to surrender to a few coastal States 
jurisdiction over the open sea and the lands beneath the open sez 
which have always been a part of the national sovereignty. 

The sovereignty of the United States belongs to the people of all 
the States, not to the people of the coastal States. It belongs equally 
to all of the States, interior as well as maritime. Therefore, when a 
bill is presented which undertakes to quitclaim to the States an author- 
ity and a power which attaches to the United States, such a bill seems 
to be an attempt to give up a part of the national power. 

That is the reason that I have taken the position which I have with 
respect to the various quitclaim bills. When the 1946 quitclaim bill, 
which was vetoed by the President, was before the Senate during the 
Seventy-ninth Congress and it seemed likely that it was going to pass, 
I offered an amendment which the Senate accepted. The purpose of 
that amendment was to make clear that whatever we were giving up, 
at least we were not giving up the sovereign rights of the United 
States to the Continental Shelf seaward of the 3-mile belt. But that 
amendment was merely to save as much of the national sovereignty 
as I could save on the theory that a half a loaf is better than no bread. 

The claim was made in the Seventy-ninth Congress that the bill 
would pass over the veto of the President. Such a claim proved erro- 
neous. I still believe that no such bill—a bill such as S. 940—can pass 
over the veto of the President. It is unthinkable to me that at a time 
when the national debt of the United States is $257,000,000,000, most 
of which was incurred by reason of the international operations of the 
Federal Government to defend the national sovereignty and to defend 
free institutions in World War II, the Congress of the United States 
would pass over the veto of the President a bill which would surrender 
vital natural resources and a vast source of wealth belonging to all of 
the people of the United States. 

The interim bill which we have before us, Senate Joint Resolution 
20, is a measure which offers to the maritime States what I regard 
to be a very generous proposal. It declares that notwithstanding the 
paramount right of the United States to the submerged lands seaward 
of the low-water mark, certain equitable rights of the States in the 
marginal sea will be recognized. The States will share directly in 
the revenues, and leases which were issued in good faith by them or 
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under their authority will be recognized so that petroleum operations 
may continue. 

This leads to just one more remark which ought to be repeated 
in this preliminary statement, and that is that the executive branch 
of the Government has never asserted title to the lands beneath in- 
land navigable waters, whether those navigable waters are the beds 
of streams or the beds of harbors or bays. Wherever the coastal 
waters are parts of harbors or bays, the Federal Government asseris 
no title to the deposits in the submerged lands regardless of low tide. 
Both the Department of Justice and the Department of the Interior 
have indicated that to this committee. 

The Department of Justice in handling the various submerged land 
cases before the Supreme Court repeatedly stated that no claim would 
be asserted on the part of the Federal Government to inland naviga- 
ble waters. Indeed, the Departments of Justice and Interior pre- 
pared a bill to this effect in the last Congress, which they sent up 
and requested the chairman of this committee to introduce. This 
was done at that time. 

So, by nothing that is before this committee, either by Senate Joint 
Resolution 20, the interim bill, or by Senate 940, the quitclaim bill, is 
the title of the maritime States or the title of any State to inland 
navigable waters attacked or weakened in any respect. 

I am sorry to have taken so much time, but in view of many things 
which have been said, I thought it essential for me to put this on the 
record in stating my point of view. 

At this point, there will be inserted in the record the letter dated 
March 22, 1951, from the Bureau of the Budget; the letter dated 


March 23, 1951, from the Department of the Interior, and a letter 
dated March 22, 1951, from the Office of the Deputy Attorney General, 
all opposing Senate 940. 

(The letters referred to are as follows :) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., March 22, 1951. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Interior and Insular Affairs Committee, United States Senate, 
Washington 25, D. C. 

My Dear Senator O’MAHONEY: This is in reply to your request of February 
23, 1951, for the views of the Bureau of the Budget on 8S. 940, to confirm and 
establish the title of the States to lands beneath navigable waters within State 
boundaries and natural resources within such lands and waters and to provide 
for the use and control of said lands and resources. 

In reply, you are advised that the enactment of S. 940 would not be in accord 
with the program of the President. 

Sincerely yours, 
F, J. Lawton, Director. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., March 23, 1951. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Interior and Insular Affairs Committee, United States Senate, 
Washington, D. C. 

My Dear Senator O’MAHONEY: We have received your letter of February 23, 
requesting a report on S. 940, a bill to confirm and establish the title of the States 
to lands beneath navigable waters within State boundaries and natural resources 
within such lands and waters and to provide for the use and control of said 
lands and resources, 
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This measure is applicable not only to lands and resources underlying bays, 
harbors, and other navigable inland waters, but also to lands and resources of 
the Continental Shelf beneath the portions of the open ocean that are within 
the exterior boundaries of the coastal States. 

With respect to lands and resources beneath bays, harbors, and other navigable 
inland waters, the Federal Government has not asserted, and does not now 
assert, any claim. In order to provide more certain assurances in this respect, the 
Department of Justice, the National Military Establishment (now the Depart- 
ment of Defense), and the Department of the Interior jointly drafted a bjll 
relative to this subject and submitted it to the eightieth and eighty-first Con- 
gresses. That bill was introduced in the eightieth Congress as S. 2222 and H. R. 
5529, and in the eighty-first Congress as S. 2153. Under the provisions of the 
draft of legislation proposed by the executive branch of the Government on this 
subject, the United States would quitclaim to the States any interest or title which 
it may have in and to lands and resources beneath bays, harbors and other 
navigable inland waters or within areas covered and uncovered by the tides. 

However, with respect to the lands of the Continental Shelf beneath the open 
waters of the sea contiguous to the shore line of the United States, this Depart- 
ment knows of no reasonable justification for making a gift of them, together 
with their oil and other resources, to the coastal States within whose seaward 
boundaries they are situated. On the contrary, as the President said in his 
message on the state of the Union delivered to the Congress on January 4, 
1949 : 

“We must adopt a program for the planned use of the petroleum reserves 
under the sea, which are—and must remain—vested in the Federal Govern- 
ment, + Fo” 

The Supreme Court of the United States, in United States v. California (332 
U. S. 19), in United States v. Louisiana (339 U. S. 699), and in United States vy. 
Texas (339 U.S. 707), decided the question of the respective rights of the United 
States, on the one hand, and of the coastal States, on the other hand, in and to 
the submerged coastal lands. The Court’s decisions were favorable to the Fed- 
eral Government. In my judgment, the national interest requires that all the 
lands and the inecalulable resources thus determined to be assets of all the people 
of the United States shall be held by and developed under the supervision of the 
Government for the benefit and security of all the people. 

For the reasons set out above, this Department is opposed to the enactment 
of S. 940. 

The Bureau of the Budget has advised me that enactment of 8S. 940 would not 
be in accord with the program of the President. 

Sincerely yours, 
Oscar L. CHAPMAN, 
Secretary of the Intertor. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, March 22, 1951. 
Hon. JosepH C, O’MAHONEY, 
Chairman, Interior and Insular Affairs Committee, 
United States Senate, Washington, D. C. 

My Dear SENATOR: This is in response to your letter of February 23, 1951, 
requesting the views of the Department of Justice relative to the bill (S. 940) to 
confirm and establish the title of the States to lands beneath navigable waters 
within State boundaries and natural resources within such lands and waters 
and to provide for the use and control of said lands and resources. 

The proposed legislation would attempt to confirm in, and release and relin- 
quish to, the several States all right, title, and interest of the United States in 
and to all “lands beneath navigable waters within the boundaries of the respective 
States, and the natural resources within such lands. * * *” The phrase 
“lands beneath navigable waters” would be defined so as to include not only all 
lands beneath inland navigable waters, but also all such lands, both submerged 
and reclaimed, underlying the ocean, extending seaward to a line 3 geographical 
miles from the shore or to the seaward boundary of a coastal State where such 
boundary extends seaward beyond 3 geographical miles. There would be ex- 
cepted from the operation of the measure all lands acquired by the United States 
by cession, grant, quitclaim or condemnation, lands to which the United States is 
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entitled under the laws of the respective States, and lands held for the benefit 
of Indians. An exception would also be made with respect to the activities of 
the United States in connection with control of navigation, flood control or the 
production or distribution of power. The question as to the ownership of the sub- 
soil and sea bed of the Continental Shelf, seaward of the boundary of any coastal 
State would be reserved for subsequent determination by legislation or judicial 
decree. 

The Department of Justice is strongly opposed to the enactment of the pro- 
posed legislation. 

This measure has as its objective the nullification of the decisions of the Su- 
preme Court in United States vy. California (332 U. 8S. 19), United States v. 
Louisiana (339 U. 8. 699), and United States v. Teras (339 U. S. 707). In those 
cases the Supreme Court held that the respective States do not own the lands 
underlying the ocean adjacent to their shores and that the power to control the 
development and disposition of the mineral resources situated in such offshore 
lands is vested in the United States and not in the coastal States. As a conse- 
quence, the proposed legislation, notwithstanding its broad scope and its use of 
language implying a confirmation or quitclaim, would constitute an outright gift 
or transfer to three coastal States of valuable resources which belong to the 
people of all of the States. The Supreme Court has held that the three coastal 
States involved in the litigation do not and never have owned these resources. 
They belong to all of the people of this country. Section 1 of the bill, therefore, 
misstates the facts and the law, as found and determined by the Supreme Court. 

This Department has consistently opposed bills of this character introduced 
in earlier Congresses (see H, J. Res. 225, 79th Cong.; S. 1988, SOth Cong.; and 
S. 1545, Sist Cong.). During the present national emergency, when the very exis- 
tence of this country may well depend on the proper conservation and develop- 
ment of its petroleum resources, it is all the more important that the United 
States should not, by action of this type, attempt to abdicate its rights and re- 
sponsibilities in the tremendously valuable submerged ocean lands adjacent to 
its shores. Indeed, in view of the reasoning employed by the Supreme Court 
in the Offishore litigation, this Department entertains a grave doubt as to the 
validity of a measure designed to surrender to certain States those rights and 
dominion of the United States which are held as incidents of its national sover- 
eignty, since, as the Court pointed out in the California case, “the State is not 
equipped in our constitutional system with the powers or the facilities for exer- 
cising the responsibilities which would be concomitant with” such rights and 
dominion (382 U. S. 19, 35). 

In view of the opposition of this Department to S. $40 as a whole, no discussion 
of particular provisions thereof seems necessary. However, it may be mentioned 
that Section 6 of the bill, which would save for future determination any issues 
between the United States and the respective coastal States as to the ownership 
and control of the subsoil and seabed of the Continental Shelf outside of State 
boundaries, would appear to serve no useful purpose. A similar provision 
appeared in 8. 1545, Eighty-first Congress, with which S. 940 seems to be 
identical. However, in the recent decisions in the Louisiana and Texas cases, 
referred to above, the Supreme Court disposed of these issues adversely to the 
claims of those coastal States. 

The Director of the Bureau of the Budget has advised that there is no objec- 
tion to the presentation of this report, since the enactment of the bill would not 
be in accord with the program of the President. 

Yours sincerely, 
PEYTON Forp, 
Deputy Attorney General. 

The Cuarrman. There will also be inserted at this point in the rec- 
ord a letter from the Secretary of Defense, which is dated March 27, 
1951. 

(The letter referred to is as follows :) 


THE SECRETARY OF DEFENSE, 
Washington, D. C., March 27, 1951. 
Hon. Josepu C. O’ MAHONEY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate. 

Dear Mr. CHAIRMAN: Reference is made to your recent request for a report 
by the Department of Defense with respect to S. 940, a bill to contirm and estab- 
lish the title of the States to lands beneath navigable waters within State bound- 
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aries and natural resources within such lands and waters and to provide for the 
use and control of said lands and resources. 

We have reviewed the Department of Interior’s report, dated 23 March 1951, 
~ respect to this bill, and concur wholeheartedly in the views set forth 
therein. 

For the reasons set forth in the Department of Interior’s report, the Depart- 
ment of Defense is opposed to the enactment of S. 940. 

The Bureau of the Budget reports that the enactment of S. 940 would not 
be in accordance with the program of the President. 

Faithfully yours, 
G. C. MARSHALL. 
Senator Ecron. Could I ask you one question for your comment, 
Mr, Chairman? 

The CHarmman. Yes. 

Senator Ecron. I understand that the Federal Government has jur- 
isdiction over all navigable streams. Now, those are inland waters 

The CHammMan. By virtue of the Rivers and Harbors and Flood 
Control Acts. 

Senator Ecron. I find it hard to reconcile that fact with the state- 
ment that you made that the Federal Government has never made any 
claim to inland waters. 

The CuHarrman. I see the difficulty that has risen in the Senator's 
mind. 

Senator Burier. I would like to give you an illustration in that 
connection, too. 

The Cuarrman. But now I am talking about the principle which is 
involved. 

Senator Burizr. Yes, 

The Cuarrman. The Federal right, the Federal jurisdiction over 
rivers and harbors, arises from constitutional power granted to the 
Federal Government to control navigation. 

I have not any doubt—in fact, I know, and I do not mind saying 
this in the presence of the distinguished representative of the De- 
partment of the Interior—that the Department, through the Bureau 
of Reclamation particularly, on numerous occasions has endeavored 
to extend that power to take in jurisdiction which is not originally 
contemplated. 

The control of navigation, however, must be distinguished from 
the right to the deposits in the lands under the navigable waters, and 
there is nothing of which I have any knowledge in the Constitution 
or in the laws upon which can be based a claim to the property rights 
on navigable waters in the United States. 

Senator Ecron. It has made it even harder for me to reconcile the 
two statements, Mr. Chairman, in view of the fact that it has been 
represented that any stream large enough to float a log is supposed 
to be navigable and, therefore, under the jurisdiction of the Federal 
Government. 

The Cuarrman. Please make the distinction between the jurisdic- 
tion over navigation, which is on the surface, and jurisdiction and 
ownership of the properties beneath the stream. 

There can be no question that even with respect to such a navigable 
stream the property rights lie in the States through which the stream 

asses, 

Senator Burter. I would like to ask in that connection then why 
it was necessary, When we passed a law here back around 1941, creat- 
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ing the Tri-State Compact between and among Colorado, Nebraska, 
and Kansas, for the President to veto the first bill we put through, 
because in the bill we did not expressly admit that the stream was 
navigable, and it would not even float a log. I learned at that time 
that all streams are navigable, even the little tricklets at the upper 
end. 

The Cuarrman. A stream that will float a toothpick is navigable 
in the mind of an attorney in the Bureau of Reclamation. With 
that point of view, I do not agree. 

Senator Burier. Any stream whose water flows into a navigable 
stream—and that takes in every little tricklet in the United States— 
is technically navigable under the law. 

Senator Watkins. If you want to get down to the fine points, you 
should follow the rain that comes down. It all gets into the navigable 
stream. 

The CuatrMan. This controversy over the jurisdiction of navigable 
streams has arisen as the result of the development of modern proj- 
ects, and the Bureau of Reclamation has undoubtedly sought to extend 
its power beyond what I regard to be the proper limit. But it remains 
clear that there is a distinction between jurisdiction over navigation 
and the property rights. 

Senator Burien. Well, it is going to be a pretty difficult job to draw 
that distinction, I think, Mr. Chairman, because undoubtedly there are 
those in Government who figure that the Government, the Federal 
Government, owns the water back of the dams that are created on 
nonnavigable streams. 

The Cuamman,. That is another question to be decided. 

Senator Burier. But it just involves this whole question of what 
belongs to the States and what belongs to the Federal Government. 

The C HAIRMAN. We are now legisl: ting on it, and we can clear that 
thing up, and I may say to the Senator I think I have very clearly and 
simply described the differences between the two points of view. 

Senator Lone. Might I comment on your statement, Mr. Chairman ? 
It will not take me more than 4 or 5 minutes. 

The CuHarrman. Yes, indeed. 

Senator Lona. I agree with the chairman that there is a great need 
for oil production ; and, although I believe that the best solution to 
it would be by the type of legislation that 35 Senators have intro- 
duced—as a quitclaim bill, insofar as the States’ original boundaries 
are concerned—I believe that the remainder of the chairman’s state- 
ment is an argument for the Federal Government side for greater 
national power. 

Now, in the first place, there was language even in the ¢ rear 
decision, in which Justice Black said that in all of the previous dec 
sions of the Supreme Court there was certainly language a 
enough to indicate that the previous courts of the United States 
believed that the States possessed the lands covered by the waters 
in ~ ir marginal sea falling within their original boundaries. 

I do believe that the Congress itself should pass upon this argu- 
ment that the States never possessed any sovereignty and, therefore, 
could have none, because if we hold that argument to be true—end I 
believe it to be a complete distortion of the history of this Nation as 
well as a distortion of the law of this Nation—then we are going to 
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find vast new powers in the Federal Government that hitherto we 
did not know to exist. 

For example, this statement was made here today that the Federal 
Government’s power over the navigable streams was based on the 
fact that the Federal Government was given the right to control 
navigation. 

Now, originally, the States were held to own the bed of the streams 
on the ground that that was an attribute of sovereignty and that the 
Crown surrendered that particular attribute of sovereignty to the 
States individually, which meant that they owned the beds of the 
arms of the sea. It is my understanding that that doctrine itself 
evolved from the previous argument and accepted law of England 
that the Crown owned the bed to the marginal sea; and, owning the 
bed to the marginal sea, the crown also owned the arms of the sea 
aifected by the rise and fall of the tide, which was described as tide- 
water, 

Now, if we find that the States possessed no sovereignty then, 
certainly you could properly say they did not possess the beds of 
their navigable streams or the beds underlying their marginal waters; 
but it would seem to me completely unfair to! say that as an attr ibute 
of sovereignty the States possessed the beds of all arms of the sea 
but did not possess the beds of the marginal sea falling within a State’s 
boundary. 

We are not contesting and arguing, so far as the quitclaim legisla- 
tion is concerned, about land that falls outside the State’s original 
boundaries. This is an argument over lands that fell within the 
State’s original boundaries. 

The States felt themselves to be sovereign at the time they joined 
in the Articles of Confederation. They stated that no State was 
surrendering its sovereignty or independence, and the Articles of 
Confederation provided, as I understand it, that, for it to become 
binding upon a State, nine States had to agree, and without a State’s 
consent it was impossible to enforce anything upon the States. 

The surrender by the Crown to the States s used the word “individ- 
ually’—that the Crown surrendered individually to those States—and 
certainly over the period of the last 150 years a lot of people who 
thought there was a great significance to the fact that the States 
signed a Constitution that gave limited power to the Federal Govern- 
ment—that is what they thought—and I believe it is a distortion of 
history to say that the States were one nation before they ever signed 
the Articles of Confederation or the Constitution, because to say that 
would make a farce of article X, which says that all powers not given 
to the Federal Government are reserved to the States and to the peo- 
ple. I believe you will find that the Declaration of Independence 
eae delayed in the Continental Congress in order to permit the form- 
ing of local governments, to be formed, according to the diary of John 
Adams, so that these local governments could claim their proper 

rights in claiming their independence e. And all of those things, I 
belie ve, will show that the States did possess sovereignty. It would 
be a complete farce to me to go back now and say that there always 
did exist a United States of America even without a Constitution or 
anything of that sort. Certainly it would be ridiculous to say that as 
an attribute of State sovereignty the State possessed the beds of all 
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arms of the sea, and yet that the State possessed no sovereignty, all at 
the same time; and it would seem to me to be discrimination to say, 
as an attribute of sovereignty, inland States possessed the beds of all 
their navigable streams, but coastal States do not possess the navi- 
gable waters falling within their boundaries, based upon the same 
rights now. 7" 

The CHairrkMan. The Senator from Louisiana is always very clear 
in his statements. 

Senator Lone. I hope 1 am clear, Mr. Chairman. 

The Cuarrman. Mr. Perlman, we will be very glad to hear from 
you. 


STATEMENT OF PHILIP B. PERLMAN, SOLICITOR GENERAL OF 
THE UNITED STATES 


Mr. Preritman. Senator, if I may, I would like to make a state- 
ment With respect to the bill before the committee, on 5. 940, and then 
I would like, if I have the permission of the chairman, to discuss the 
views of Senator Long that he has just expressed, because I do not 
think they are accurate in some respects, and I would like to discuss 
them with hin. 

Senator Lone. I am sure those views have been expressed by the 
representatives of the States before. 

Mr. Pertman. I think your idea of history is subject 
cussion. 

Senator Warkins. May I suggest to Senator Long that lawyers are 
used to having disagreements. W e will not even agree on the histor V5 
and we will not agree on what decisions mean, and we keep on going 


back, 

Mr. Pertman. That is right. 

Senator Warkins. It does not need to be discouraging because we 
do not agree with him. 

Mr. Pertman. That is right. 

Mr. Chairman and gentlemen, I am Philip B. Periman, Solicitor 
General y the United States. I am authorized to say that Attorney 
General J. Howard McGrath is in complete accord with the views 
aes in this statement, which I submit on behalf of the Depart- 
ment of Justice. 

When I appeared before this committee on February 19, 1951, 

940, the measure now under consideration, had not been introduced 
and was not discussed in the statement made by me at that time. I am 
therefore deeply grateful to the chairman and to the committee 
for the opportunity afforded me to be present today for the purpose 
of presenting the views of the Department of Justice relative to this 
bill, 

S. 940 is, in essence, a proposal to surrender to the coastal States of 
the Union the rights of the United States to the immensely valuable 
and vitally important mineral resources in the lands underlying the 
ocean adjacent to the shores of this country. The area covered by 
the measure would extend seaward for a distance of three ge neennes al 
miles or to the seaward boundary of a coastal St: - where such boun- 
dary as it originally existed, or as approved by the Congress, is 
situated more than 3 miles from cae, 
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The Department of Justice is emphatically opposed to the enact- 
ment of this bill. We are aware, of course, that the proposed legisla- 
tion has been introduced with the sponsorship of some 35 Senators, 
5 of whom are members of this committee, and I should like to assure 
those members of this committee, and all Senators who have given 
their endorsement to the measure, that this statement is submitted with 
all deference to their views in the matter. 

The views of the Department of Justice relative to proposals of 
this character have on several occasions been presented to this and 
other committees in connection with bills introduced in earlier Con- 
gresses. I refer particularly to the statement of Attorney General 
Clark before the Committees on the Judiciary on March 2, 1948, 
relative to S. 1988, Eightieth Congress, and to my appearance on 
October 4, 1949, when this committee was considering S. 155, S. 1545, 
and certain other bills before the Eighty-first Congress. It was then, 
and is now, the position of the Department of Justice that legislation 
such as that proposed in S. 940 should not be enacted for the following 
reasons: 

1. The several coastal States of the Union do not and never have 
owned the lands underlying the ocean waters adjacent to this country. 
The Supreme Court has so determined on four separate occasions. 
United States v. California (332 U. S. 19); Zoomer v. Witsell (334 
U.S. 385); United States v. Louisiana (339 U.S. 699) ; United States 
v. Texas (339 U.S. 707). 

2. The Supreme Court cases brought for the purpose of resolving 
the question have established that the minerals and other resources 
situated in such submerged ocean lands belong to the people of all of 
the States and that the control and disposition of such resources 
are matters entrusted to the National Government, which acts for all 
of the States and for all of the people. 

3. The National Government should not surrender its rights and 
obligations in respect to these valuable lands and resources for the 
benefit of 3 States to the detriment of the remaining 45 States. 

S. 940 is based on premises which ignore and contradict the holdings 
of the Supreme Court, and assume circumstances to be true which the 
highest Court in the land has said are not true. I shall show, by a de- 
tailed analysis of the introductory clauses of section 1—the clauses in 
which the Congress is asked to set forth the reasons and bases for this 
legislation—that S. 940 cannot be squared with the controlling de- 
cisions in this field or with the best interests of the United States. 

Proponents of the proposed legislation say to the Congress—and 
section 1 (a) of S. 940 would in effect recite—that the several coastal 
States of the Union have always owned the lands out under the ocean 
within their respective jurisdiction boundaries, that such ownership 
has been exercised in accordance with many pronouncements of the 
Supreme Court, and that this bill would do no more than restore to 
those States that which has always belonged to them. This is not an 
accurate statement, and the Supreme Court has held that it is not 
accurate. Prior to the decision in United States v. California (332 
U.S. 19), in 1947, no one knew for certain the exact status of the lands 
under the ocean adjacent to our shores, and it was to obtain an answer 
to this very question that the Supreme Court case against California 
was instituted. In its opinion in that case the Court held (332 U. S. 
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at 37) that the question was presented to it for the first time, and even 
Mr. Justice Reed, who was the only one of the eight members of the 
Court participating in the California case who believed that Cali- 
fornia was the owner of the lands involved, observed in his dissenting 
opinion that— 

no square ruling of this Court has determined the ownership of those marginal 
lands * * * (332 U. S. at 43). 

It is not correct to say, therefore, that the matter had been settled by 
many pronouncements of the Supreme Court. If this had been so, 
there would have been no occasion for bringing the California suit or 
the subsequent suits against Louisiana and Texas. 

Proponents of State ownership urge, however, that certain broad 
language appearing in earlier decisions, where lands such as those 
“beneath navigable waters” and “beneath tidewaters” were held to be 
the property of the States in which they were situated, should be ex- 
tended to include the lands underlying the ocean. This argument 

vas very clearly and forcefully presented to the Supreme Court in the 
California proceeding and every case and authority remotely relating 
to the point was cited and discussed in the briefs and oral arguments. 
It was found, however, and the Court held, that none of the cases cited 
had determined the question as to the ownership of lands under the 
ocean. All of the cases cited were found to involve either tidelands 
or lands beneath inland navigable waters, and the Court refused to 
enlarge the rule governing the ownership of such lands so as to embrace 
submerged ocean lands. The same argument was made on behalf of 
Louisiana, and again the Supreme Court rejected it. 

In this connection, it seems appropriate to emphasize an aspect 
of this problem which should always be kept in mind. This is the 
fact that the ownership of lands beneath ocean waters, beyond the 
shores of this country and outside of inland waters, is an entirely 
different matter, insofar as legal principle is concerned, from the 
ownership of tidelands between high- and low-water mark or lands 
under bays, rivers, and other inland waters. The Supreme Court 
has on numerous occasions held that the States own their tidelands 
and the lands under inland navigable waters. The United States 
does not and never has challenged the ruling in those decisions. But 
the ownership of lands under the ocean, the principles governing 
which are derived not from the common law but from developments 
in the law of nations, is something totally different. Beyond low- 
water mark and beyond the seaward limit of inland waters, the do- 
main of international affairs is reached, and different rights and 
different problems are encountered. It is for this reason that State 
ownership of tidelands and lands under inland navigable waters is not 
in any way threatened by the decisions of the Supreme Court in the 
California, Louisiana, and Texas cases. 

Sonator Watkins. May I ask a question at this point? Would the 
Government be willing to stipulate that they are not in any way 
involved or in any way endangered by these decisions ? 

Mr. Pertman. Yes, sir: not only would stipulate, but, as the chair- 
man has stated, the Government prepared a bill and asked that it be 
introduced, and it was introduced, expressly waiving forever any 
claim to any inland waters. 
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Senator Warkrns. And the navigable streams ? 
Mr. Pertman. Under all rivers. 
Senator Warkrns. Lakes? 

Mr. PertmMan. That is right. 

Senator Lone. Did not the Government take a similar position 
with regard to the marginal sea for 150 years up to the time when 

California found oil off her coast ? 

Mr. Pertman, No, sir; it did not, and the Supreme Court held it 
did not. 

Senator Lone. Were there not 30 letters from the Department of 
the Interior in the record in that case, that were presented in that 
case, Where the Secretary of Interior said that the Federal Govern- 
ment did not own this property, and would not claim it ? 

Mr. Pertman. Senator, I do not know how many letters there were. 
I think there were—— 

Senator Lone. It was stated in the committee report of the Eighti- 
eth Congress that they knew there were at least 30. 

Mr. Pertman. That is true. That happened to be the opinion of 
the then Secretary of the Interior, when the question was first raised. 

Senator Lone. Had not the Justice Department gone out and 
acquired rights and obtained grants from States when the Federal 
Government wanted to do something on the coastal waters of the 
States up to that time? 

Mr. Pertman. No, sir; it had not. As a matter of fact, that same 
argument was made in the Supreme Court, and you will find in the 
brief that we filed in the California case that all of those instances 
were analyzed and it was found that the Government of the United 
States had on many occasions erected lighthouses and done a number 
of things without applying to any State for : any permission. 

Senator Lone. They also had applied for grants, had they not? 

Mr. Peruan. I think there were some few instances, but the reason 
for that was set forth in the analyses that were made. 

Senator Lone. Now, was not this said in the Government’s brief— 
did not the Government in their brief say that “We view this decision 
as holding the possession of lands beneath the n: ee waters to be 
unsound”? Was that statement made in that brief, “We view this 
decision to be unsound”—I believe it was the Pollard decision—“how- 
ever, we do not ask that this decision be reversed. We merely ask that 
this unsound reasoning not be extended.” 

Mr. Pertman. I think that you are correct in that. 

Senator Lone. Now, have you not, as Solicitor General, asked the 
Supreme Court to reverse opinions that have been rendered before? 

Mr. PertmMan. Yes; we have done that; we have asked the Supreme 
Court to overrule prior decisions, and it has been done in some cases. 
I happened to just think of one that has occurred since I have been 
Solicitor General, where the Supreme Court decided the principle in 
one term and reversed that same principle in the succeeding term. 
But that circumstance, when it occurs, has no application here, because 
there is no longer any question, Senator, that the United States has 
no claim and will have no claim, and is willing to surrender any claim 
that anybody might think it could ever raise. 

Senator Lone. You do not think the States would have had any dif- 
ficulty in getting the United States to surrender its claim so long as 
we only hi ad soil and shells off our coast, but once we discovered oil, 
it was a horse of a different color. 


ee bia Na ie Sho aD g 































ABEL Some &, 


Bi tee 


MOET > OE “fe DRAMATIC 


= 


AEE BELLA ALIA SETS 










sition 
when 


eld it 


nt of 
that 
vern- 


were, 
ghti- 


m of 
Lised. 

and 
deral 
f the 


same 
1 the 
ances 
nited 
mber 


L? 
ason 


ief— 
ision 
to be 
this 
how- 
that 


| the 
ore? 
‘eme 
ases. 
been 
le in 
orm. 
ause 
has 
aim 


dif- 
g as 
oil, 





ET 


Hsin LIE IEG VERY ONS Bois he Wo LD 


nee 





SUBMERGED LANDS 353 


How could we ever know, if we ever discover anything of great 
value underlying inland waters, that a future Solicitor General would 
not take the same attitude you took with regard to marginal waters? 

Mr. PertMan,. The answer to that, Senator, is found in the circum- 
stances, the facts, that surround this ve ery situation. We are interested 
at the moment in minerals and in oil. There are great pools of oil that 
are within inland waters, and under inland waters. The United 
States is not asserting, and has not asserted, any claim to them; and 
in your own State there is a great production at the moment in what 
we know, and what we admit and concede to be, inland waters, and we 
do not want to make any claim. We do ne want to be understood as 
making any claim. We do not think we have any right to it. 

Senator Lone. Well, the point that I have in mind is that even 
though we may be willing—Congress might be willing—to go along 
and protect States with regard to inland waters, it would seem some- 
what unfair to those of us who represent coastal States that we would 
protect States’ claims based on the theory that State sovereignty in- 
cluded the ownership or possession, certainly the fee-simple title, to 
the beds of navigable waters within their borders, but simply to draw 
a distinction that it did not protect the beds of navigable waters within 
their borders, but outside inland waters, and we would feel that if the 
inland States were to possess the beds of their waters, that certainly 
the coastal States shel have the same consideration. 

Mr. Pertman. Well, they do. The coastal States have the beds 
of their inland waters, but the principle is different when you come 
to reaching the ocean’s edge, and the low-water mark, or a line that is 
drawn in substitution for a low-water mark, where you are dealing 
with the mouth of a river and you have no low-water mark as such, 
but where you can draw a line between what are inland waters and 
what are the waters of the marginal sea 

Senator Lone. I am sure you understand the position of a State 
such as Louisiana, however, which feels, “Well, yes, it is fine to pass 
legislation that would protect all the inland States; but why make the 
distinction that would adver ‘sely affect just our coastal States?” 

The Cuarrman. Well, it does not. 

Mr. Pertman. It does not. You have your inland waters, and you 
take the oil out of your inland waters without regard to the United 
States, because the United States has no authority and no right to 
make any claim. 

The Cuarrman. In the interim bill, it is clearly specified that the 
right of the States to inland navigable waters is to be protected. 
There is no question about that. 

Mr. Pertman. May I finish this statement ? 

Senator Lone. It seems to me that the Federal Government could 
make a very good case, certainly logically, every bit as strong as the 

vase it made with regard to the case of Louisiana and (¢ ‘alifornia for 
their marginal sea, against the inland waters of every State in the 
Nation; and it seems to me that the fact that the Federal Government 
does not care to make it is a sort of divide-and-conquer technique. 
“We will take all of Louisiana this time, and later on we might be 
able to find something else that we are interested in.” 

The Cuatrman. If the Solicitor General will permit I would lke 
to answer that inasmuch as it was raised after my opening statement. 
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The position of the maritime States and the position of the interior 
States, as I see it, are exactly the same so far as inland navigable 
waters are concerned. The inland navigable waters of the interior 
States are those which are beneath the streams, beneath the surface 
of the stream. 

The inland navigable waters of the maritime States are not only 
such waters but also the waters of bays and harbors and the like, and 
to those the Federal Government asserts no claim, has asserted no 
claim, and is willing specifically to surrender the claim by legislation. 

Mr. Pertman. This next sentence covers that. 

The Carman. Let me just add this additional comment. 

The issue that we are dealing with here is with respect to waters 
beneath the ocean. Now, it has been a prin iple of the United States 
since it was established to support the de of the freedom of the 
seas. ‘The ocean is an open highway for all comers, and it is pro- 
tected as an open highway for all comers by the national sovereignty. 

The freedom of the seas is a doctrine which goes hand in hand with 
the doctrine of the Government in the Texas, California, and Loui- 
siana cases which, namely, is that waters under the ocean, outside of 
the inland navigable waters, are within the domain of international 
sovereignty, and the ownership of the deposits beneath such waters 
belongs—or the paramount right over it belongs—not to the several 
maritime States, but to the people of all the United States, under 
the national sovereignty. 

Mr. PertMANn. May I say that I was right on that subject, Senator, 
and I discuss it again in this statement. 

I said that below the low-water mark, and beyond the seaward 
limit of the inland waters, the domain of international affairs is 
reached, and different rights are encountered, and I said it is for this 
reason that State ownership of tidelands and lands under inland 
navigable waters is not in any way threatened by the decisions of the 
Supreme Court in the California, Louisiana, and Texas cases. 

Now, I go on and say that this same reason demonstrates the com- 
plete fallacy of the astounding, but frequently repeated, suggestion 
that the rationale of the offshore decisions would permit the United 
States to take over lands under inland waters or even private upland 
property without payment of compensation. In asserting its rights 
as a Nation to the lands under the ocean next to its shores, the United 
States is not taking anything that belongs to any State or person. 

Nor is it accurate to say, as section 1 (a) of this bill does, that the 
States have exercised full and undisputed powers of ownership over 
the ocean bed underlying the marginal sea since their respective ad- 
mission to the Union, and that this ¢ exercise of ownership has been ac- 
companied by “full acquiescence and approval of the United States” 
and has been in accordance with the many decisions of the executive 
departments of the Federal Gover nment. As the Supreme Court 
pointed out in its California opinion: 

The question of who owned the bed of the sea only became of great potential 


importance at the becinning of the (twentieth) century when oil was discovered 
there (332 U.S. at 38)— 
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and, again, it said: 


As a matter of fact, the record plainly demonstrates that until the Cali- 
fornia oil issue began to be pressed in the thirties— 


and that in the 1930’s— 


neither the States nor the Government had reason to focus attention on the 
question of which of them owned or had paramount right in or power over the 
$-mile belt (832 U. S. at 39). 

The Government’s brief in the California case laboriously analyzed 
every instance of alleged Federal approval or acquiescence which the 
State had cited and concluded that there had not been any consistent 
and long-continued recognition or acquiescence by the United States 
with respect to State ownership of the bed of the marginal sea. 

Senator Lone. Did not the Government’s brief also strongly urge 
that, even granting there had been acquiescence, that acquiesence and 
estoppel did not apply to the Federal Government ? 

Mr. Pertman. That is right. 

Senator Lone. And did not the Supreme Court t: ake that position 
that they would not go into that because they felt that the Federal 
Government could not be estopped by these 30 opinions of the Depart- 
ment of the Interior, and that type of thing? 

Mr. Pertman. That, Senator, as you know, was the opinion of one 
Secretary who thereafter changed his opinion and wrote just as m: ny, 
and maybe a hundred times as many, letters on the other side of the 
question; and, of course, that was not binding on the United States 
and was not binding on the Supreme Court. 

In particular, it was shown that the Interior Department deci- 
sions—and that is what we were talking about—which were relied 
upon as “recognizing” the State’s title were almost all in the very 
recent period 1933-37, and were immediately followed by an avowed 
claim by the United States in the late thirties. It was on the basis 
of this presentation, together with California’s opposing argument, 
that the Supreme Court judicially determined that there had not been 
the “full acquiescence and approval” which section 1 (a) of 5S. 940 
erroneously says has existed since the formation of the Union. 

The recitals set forth in the proposed legislation also include, in 
section 1 (b), the assertion that the States, their subdivisions and 
persons acting under their authority 

Senator Minin. Mr. Chairman, m: Ly I ask a question, please 

The Carman. Certainly. 

Senator Mir.ii«rn. Is there any challenge to the jurisdiction of the 
Congress to deal with this question fully ? 

Mr. Pertman. Well, I will answer that when I finish this state- 
ment, if I may, Senator, if you do not mind. 

Senator Mmurgry. All right. 

Mr. Pertatan, The recitals set forth in the pr oposed legislation also 
include, in section 1 (b), the assertion that the States, their subdivi- 
sions and persons acting under their authority have expended large 
sums of money in improving and reclaiming the lands covered by the 
measure. This. too, is inaccurate. What has not been sal Pe is that 
virtually all improvements and developments of this character have 
taken place not in the ocean, but in inland water areas which are not 
in any way affected by the action of the United States in asserting its 
rights to offshore lands. I should like to mention particularly such 
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harbor and terminal developments as those at Seattle, San Fran- 
cisco, Los Angeles, and Long Beach, Mobile, Norfolk, New York, and 
Boston. all of which are well within inland waters and have no relation 
to this problem. Indeed, the only improvements of this type, which 
extend into lands out under the ocean, with the exception of those 

ected for petroleum development, are jetties and breakwaters, con- 
eucted almost entirely by the Federal Government in connection 
with rivers and harbors developments, and a relatively few munici- 
pally or privately owned piers, mostly pleasure piers. As to those 
piers or any other structures which may have been erected on lands 
under the ocean, in a mistaken reliance on State ownership, there is 
no intention on the part of anyone in the Federal Government to 
jeopardize the investments made therein, and the Attorney General 
was authorized by the President so to advise the Supreme Court 
during the argument of the California case. 

Senator Lone. I understand that a considerable portion of Miami, 
some very valuable Miami land, is on reclaimed land, which can cer- 
tainly be regarded as outside water or water beyond the low-tide mark, 
not within any bay or inlet. 

Mr. PertmMan. Well, if that is so, I do not know anything about it. 
It has not been called to our attention. 

Senator Lone. Here is » map that shows some of the most valuable 
property in Miami—there is a red line drawn where it is estimated 
the low-tide mark had been—and that indicates that that property on 
which quite a few valuable hotels are situated could be regarded as 
outside water. 

Mr. Perpman. Mr. Vaughan tells me that the question as to the 
status of that filled land is in litigation now in the Florida Supreme 
Court. I do not think that the United States has entered the con- 
troversy. It isnot a party to that litigation. 

Senator Lone. Well, the Florida Supreme Court could not bind the 
United States Supreme Court, could it? 

Mr. Pertman. I do not think it could on a question of this kind, but 
apparently it has not been deemed of sufficient importance for the Fed- 
eral Government to even intervene in the case. It is apparently a local 
dispute. 

Senator Warkins. IT understand, Mr. Perlman, from your position, 
vou still insist that the United States owned any oil reserves that would 
be under this filled land? 

Mr. Pertman. I do not know, Senator. I would not know without 
knowing more about the location. 

Senator Warktns. Well, let us forget this location, and just sup- 
pose it is some place in California that they go out and fill. 

Mr. Perrmain. There, again, Senator, there are a number of other 
questions to be determined. First, where the low-water mark is. 
There are low-water marks in bays that, when they are bays, we have 
no interest in, and could not properly assert a claim even though 
there was a tide there. 

Senator Warkins. Let us assume it is not a bay. 

Mr. PerimMan. So, if that was on a bay, and it may very well be, we 
would not have any rights there. 

Senator Warkins. Suppose it is not a bay? Let us take the coast 
line for instance. Let us take Long Beach and go into that. That is 
not a bay area, as TI recall. 
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Mr. Pertman. There is a dispute over that. There is a dispute 
there at Long Beach. You see, at Long Beach, there is a question, 
and it isa question that the Supreme Court will have to determine as 
to where the line should be drawn between inland waters and the ocean. 

Senator Watkins. I am now talking about filled land. 

Mr. Pertman. Well, it may be that a line will be drawn that will 
be outside of any filled land; we do not know that. We do not know 
what the status of that is. 

Senator Warxins. I am assuming, if your position is correct, this 
belongs to the Federal Government, this area, and if they fill out be- 
yond it, the question I want to know is whether the United States 
would claim under that anyway, even though it had been filled and 
taken over by the State and controlled by the State, and the private 
interests. 

Mr. Peruman. Well, Senator, there was a bill that Senator 
O’Mahoney introduced at the last session, S. 2153, which took care 
of that situation. That bill has not been reintroduced. 

Senator Watkins. The purpose of the bill was to cede that land 
that had been filled ? 

Mr. Pertman. Yes, I think so. I would have to look at the bill, 
because it is a year since I looked at it. 

The CHairman. Well, it was to affirm 

Mr. Peruman. The idea was to resolve all these controversies. 

Senator Watkins. You would not want them to go on and keep 
pushing out and taking more. You would not want to introduce 
further bills. 

Mr. Periman. I do not pass on that policy, but the bill that we did 
ask to have introduced was a bill that had been agreed to by the 
Interior Department and by the Defense Department—because in the 
legislation that we had prepared we saw to it that all three depart- 
ments and other agencies of the Federal Government expressed their 
views before we submitted anything for introduction here—and with 
respect to structures that had been built into the ocean, and with 
respect to the claim that the Federal Government might assert some 
title to inland waters or the lands under inland waters, we tried to 
draft a bill, and asked Congress to pass a bill, that would remove 
all those matters from conflict, because we just do not think they are 
important in this picture, and they ought not to interfere with the 
resolution of these problems on a broad scale. 

The CuHairMan. Senator Millikin, before you go, do you not want 
an answer to that question that you raised ? 

Senator Warkiys. I was just about to ask Mr. Perlman—he said 
something about policy a few moments ago, and I was going to ask 
him if the executive department does not recognize that the policy 
of the United States with respect to these lands, even though we con- 
cede they belong to the United States, is entirely within the province 
of Congress—— 

Mr, Pernman. Absolutely. 

Senator Warxrys. And not within the executive department. 

Mr. Pertman. Absolutely, absolutely. 

Senator WarkrNs. I am glad you agree with that. 

Mr. Pertman. Oh, absolutely. 

Senator Watkins. We still have something left then that Congress 
has jurisdiction over. 
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Mr. Peritman. The executive department can make policy, and 
Congress can look at it and decide that that is not what it wants and 
reject it completely. 

Senator Warkrns. Well, you could make the policy, but it does not 
go any further than the executive department. 

Mr. Pertman. That is right. 

Senator Warkrns. In other words, it does not affect the policy of 
the country until the Congress decides it. 

Mr. PreritMan. Senator, that is the reason why we are here; we are 
submitting it to the Congress for its determination. 

Senator Warxrns. May I say that I am in full agreement with you. 

Senator Mitur«r. I think my question touches on much the same 
thing, Mr. Solicitor General. 

Is there any part of this controversy, so far as jurisdiction over the 
lands or the inland waterways, marginal seas, or out in the ocean 
proper is concerned, that is not under the exclusive constitutional 
jurisdiction of the United States Congress / 

Mr. Pertman. So far as the subject matter of this legislation is 
concerned, certainly it is under the jurisdiction of the Congress. 

Senator Mruuixr. I was going, perhaps, further than that. 

Mr. Pertman. You said the United States. 

Senator MruurKrn. Is there any part of the jurisdiction over the 
lands, whether inland waterways, whether bays, whether tidelands, 
whether beyond tidelands, wherever they may be, on which we have a 
valid claim, that is not under the exclusive jurisdiction of Congress? 

In other words, is there an executive field where the Chief Executive 
authority might do things on his own, out of his own jurisdiction, that 
could bar the Congress from taking its own jurisdiction over the 
subject matter ? 

Mr. Pertman. Senator, if I understand your question, it is directed 
to the question between the Executive and the Congress 

Senator Mruiixin. Let me put it in practical terms. 

Supposing it was desirable to assert title in the United States to the 
bed of the ocean, 150 miles out. Who would have jurisdiction to as- 
sert the title? 

Mr. Pertman. That is a fairly difficult question. The President 
issued one proclamation in which he attempted to make a claim on 
behalf of the United States to the mineral resources of the ocean bed 
as far as the Continental Shelf. 

Of course, I suppose Congress could differ and decide not to assert 
any claim, if it decided to do so. 

Senator Miiurkrn. If it decided to do so, would its claim supersede 
the Executive claim ? 

Mr. Pertman. Well, of course, he, having done that—if we are just 
dealing with that—if Congress should do the same thing, it would 
reinforce it considerably. 

Senator Mitiixr1n. No, I am not getting at the question of policy of 
cooperation between the Executive—What I am trying to determine 
is: Who has the basic jurisdiction? That is what I am trying to 
find out. Once we know who has the basic jurisdiction, then we can 
solve these other problems. 

My question would be, assuming that it were desirable from the 
standpoint of the United States to claim title to the ocean bed or a 
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portion of the ocean bed 150 miles out, who has the primary Jurisdic- 
tion over that subject ¢ 

Mr. Pertaan. Well, that is a difficult question to answer because 
we are in the international domain where the Constitution vests great 
authority in the Chief Executive. He is the one primarily charged 
with carrying on our relationships with other nations, and all of 
them with whom we deal are, I think, jealous about claims in the ocean. 

It is a very live subject, Senator, and I think that either claims that 
may be made by the Congress or claims that may be made by the 
President might not be effective if the other nations choose either to 
disregard them or to reject them, so that 

Senator Minir«1n. That does not answer the question. You may 
assert something, fully believing you have a right to assert it, and 
somebody may object to it, and that leaves you with a question, but 
that does not go to the fundamental question as to who had jurisdic- 
tion so far as we are concerned. 

I take it from what you said so far that you think that the Execu- 
tive has jurisdiction, because it is an international question, because 
he is charged under the Constitution with the conduct of our inter- 
national affairs. 

Mr. Pertman. I would be inclined to say that it certainly would 
stari with the Chief Executive. 

Senator Minturn. Well, do you preclude a concurrent or exclusive 
power in Congress over the subject? 

Mr. Pertman. I do not preclude that. A claim is one thing, and 
an effort to exercise that claim is something else. 

Senator Miiiikrn. I understand that. 


Mr. Pertman. And I do not think that any attempt to exercise that 
claim should be made without the authority of Congress. 

The Cuatrman. Do you not agree, Mr. Perlman, that the Constitu- 
tion ist to Congress the legislative power, in the first place, and that 


this legislative power over the conduct of foreign commerce is abso- 
lutely plenary; that Congress may make or change or alter anything 
having to do with foreign commerce ? 

Mr. PertmMan. Well, we were not talking about commerce; not as 
I understand the Senator. 

The Cuarrman. If you will follow me, I think you will see that it 
does have something to do with it. 

Mr. PERLMAN. Well, to the extent that it has to do with it, I agree 
that Congress 

The CuatrmMan. Then, do you not agree that the Constitution alse 
vests in Congress the complete power to dispose of the property of the 
United States? 

Mr. Pertman. I do. But let me say—because I do not want to be 
misunderstood—the difficulty of applying those principles here arises 
from the fact that it has been made very clear that our rights in the 
bed of the ocean arise through our relationships with other nations, 
and those rights are not considered property in the ordinary sense in 
which property is dealt with in the Constitution. 

The Cuatrman. I agree with that. What I am leading up to is 
this distinction, which seems to me to be clear. I think so far as the 
legislative power is concerned, it. is supreme. If Congress passes a 
law over the veto of the President it becomes the law of the land. 

Mr. Pertman. That is right. 
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The Cuatrman. And that deals with all imaginable subjects which 
are set forth in the Constitution of the United States, said which are 
not reserved specifically to the States or to the people of the States; 
that is the legislative power, is it not, there is no question about that? 

Mr. Pertman. No question about it, so long as it acts within its 
proper sphere. For instance, the Senator 

Senator Mittr«1n. That begs the question. 

‘The Cuatrman. Let me lead up to this. 

Mr. Pertman. I was thinking of this, and I want to call the Sena- 
tor’s attention to the way he phrased his question originally, and I 
want to be accurate if I can. 

He asked me if I did not agree that the power of Congress was 
supreme over inland waters, as well as the marginal sea 

Senator Minuixrn. If I did that 

Mr. Pertman. The Senator mentioned the inland waters, and that 
is what disturbed me a little. 

Senator Mitiixin. Let me put the intent of my question a little 
bit more clearly. I was not handing you a loaded question which 
assumed anything. I was simply asking who has the basic jurisdiction 
over lands, whether inland, in bays, in : tidel: inds, or then, to carry it 
to the extreme, I said, out a hundred and fifty miles, carry it to the 
marginal shelf, if you want to. Iam simply trying to get your theory 
of where the primary jurisdiction rests. 

Mr. Pertman. Well, there are different things 

The CHatrman. Mr. Perlman, if you will permit me to develop 
this line—— 

Mr. Pertman. If he says anywhere else, I do not think Congress has 
any authority, for instance, over the title to the beds of navigable 
rivers and inland waters. Congress did not give them to the States, 
and the Congress cannot take them away from the States. 

Senator Minir«ry. All right, that is a partial answer. Go on and 
carry it out. That is a partial answer; that is, it is just that much. 

The Cuatrman. Let us get down to the real issue here, because I 
think it will greatly simplify the whole problem. When the Presi- 
dent of the United States issued this claim to paramount power in 
the Continental Shelf 

Mr. Pertman. Yes, sir. 

The CHairMAN (continuing). He was careful not to attempt to 
assert a property right, was he not / 

Mr. Prertman. Yes, sir. 

The Crarrman. And he was careful to do that only because he 
recognized the fact that the ocean is international domain, and it does 
not belong to any nation, and that international law, from the earliest 
times, has recognized that the sea is an open highway to all nations 
and to all peoples, but as a matter of protection of the rights of the 
maritime nations, international law has always recognized a certain 
jurisdiction in the national sovereignty over a part of the ocean bed. 
What the extent of that sovereignty is has never been clearly deter- 
mined in international law. 

It was fixed at 35 miles only because, at the time it was discussed, the 
extreme limit of a cannon shot was 3 miles, and so the theory was that 
a maritime sovereignty could defend an area of the ocean 3 miles 
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from shore because it could extend its military power that far from 
the land. 

The question here, as it attaches to this bill, as I see it, is not whether 
Congress has the right to assert or to surrender property rights any- 
where, but whether Congress has the right to give to a State, a mari- 
time State of the Federal Union, which is not national sovereignty, 
right which are appurtenant only to the national sovereignty of the 
United States. Is that not the distinction / 

Mr. Pertman. That is the distinction. You have stated it very 
accurately. 

Senator Mitiikr. Now then, let us get down to the basis of the 
rights, which is ownership of the land. You have been on the inland 
waters. Now, let us get out to where the ocean waters operate. You 
have stated that the States are entitled to the land between high and 
low tide, correct ? 

Mr. Periman. Yes, sir. 

Senator Mitiikin. And the Congress cannot deal with that subjeect— 
I mean the Congress is precluded from taking it away from the States. 

Mr. Pertman. That is right. 

Senator MILi1KIN. So that it is the right of the States. 

All right, let us move beyond that. Who owns the land beyond 
that? 

Mr. Pertman. Well, I think Senator O’Mahoney has stated it. The 
Supreme Court, in all of the cases that we had before them, has care- 
fully refrained from finding title, as we know it on fast lands, in any 
part of the ocean bed. 

The Cuamman, Let us get this step by step, because it is going 
to clutter up the record if we do not. Should you not say first that 
so far as the submerged lands seaward of the low-water mark are 
within bays or harbors, they are the property of the States? 

Mr. Pertman. Well, I think they are in inland waters. 

The CuarrMan. No question about it, inland navigable waters. 

Mr. Pertman. No; but the Senator was interested 

The Cuarrman. You have to cover it step by step. Then when you 
go beyond the boundary of the inland nav igable waters you enter the 
open sea, and in that the Supreme Court has held that the right of 
national sovereignty is a paramount right, and has carefully refrained 
from declaring it to be a property right, is that not correct 4 

Mr. Pertman. That is right. 

Senator Miniik1n. Now, let us assume that it is a paramount right. 
Let us assume that there is a careful reticence not to call it a property 
right. Let us assume that it should become necessary that we decide 
whether there is a property right. Would that be an Executive deci- 
sion or a congressional dec ision? 

Mr. Pert an. I do not think that either one of them can find some- 
thing to be a property right in an area which is determined, and has 
been determined to lie within the international domain, and not sub- 
ject to ownership. 

Senator Mitirkin. Has the Congress determined that ? 

Mr. Pertman. I do not think Congress can determine that. 

Senator Muiniikry. Has the Executive department determined 
that? 
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Mr. Pertman. No, sir; I do not think it can determine it. 

Senator Minurx1n. Then your theory is that in this area we are now 
talking about that neither the Congress nor the Executive can assert 
a property right. I am talking about the bed of the ocean, and what 
is beneath the bed of the ocean. 

Mr. Peritman. Well, Senator, so far as a property right, a title to 
the bed is concerned 

Senator Miiuirkrn. I am talking about the title to the bed, and 
every thing that is beneath it. I want to take it in the fullest aspect. 

Mr. Pertman. Well, so far as the things that are in the bed of the 
ocean, the minerals are concerned, it is clear to me from these de- 
cisions that the United States has the authority to remove from the 
bed of the ocean and take possession of anything that it determines to 

take. The United States can do that. It can authorize others to do it. 

Senator Mitur«rn. In the ocean / 

Mr. Pertman. In the ocean. 

Senator MinziK1n. Beyond the tides? 

Mr. PertMan. Yes, sir. 

Senator Mriurkryn. In this field where international law has been 
said to operate ? 

Mr. Pereman. That is right. 

Senator MiturKry. Correct. So that any other nation would have 
the same power within that same area? 

Mr. Pertman. No, sir. 

Senator Minzrkrn. Why, not? 

Mr. PertmMan. Because it has been accepted that within a 3-mile 
area, or within a 3-mile boundary, from the low-water mark or from 
the termination of inland waters, wherever they are, the right to the 
minerals that le in that bed is an incident of national external 
sovereignty of the adjacent nation, and no other nation can come 
within that area. 

Senator MrirrKtn. In that field would you say that the Congress 
has exclusive constitutional jurisdiction ¢ 

Mr. Pertman. To take the minerals that we have been talking 
about ? 

Senator Minir«rn. Dispose of the minerals, if that is the way 
you want to narrow it. 

Mr. Pertman. Yes, sir. 

Senator Minzixin. Now, why not the full title of the land? 

Mr. Pertman. The only reason I can give you, Senator, is that 
I am bound by the Supreme Court of the United States, and the 
Supre me Court of the United States has carefully refrained, as I have 
said, from finding any title. 

Senator Mr1aKkrn. But it is that careful refrainment from finding 
title that has set me off on this whole line of inquiry. 

Mr. Pertman. Yes, sir. 

Senator Mirirkr. And we might have occasion to assert title. 
That might have a bearing on the instant matter before us. 

The Cuatrman. May I give an illustration? 

Senator MmrKrn. I am just trying to find out who has an exclusive 
or concurrent jurisdiction over that subject matter. 
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The CuarrmMan. May I make a comment here which I think might 
be helpful? A few years ago there were many expeditions going to 
the North Pole and to the South Pole, going from various nations, 
and some of our own citizens went to both ‘poles. 

In some instances they landed upon ice floes, with no scientific 
knowledge as to whether or not there was any land beneath the ice upon 
which they erected their camps, and set their national flags flying. 

There were British expeditions, there were Norwegian expeditions, 
there were United States expeditions. In some instances these ex- 
plorers undertook to claim the lands for this or that government. 
That was the common practice of the British in the early days of 
colonial settlement, of erecting the flag and claiming title. 

As a matter of fact, you gained title by actually using force, by 
claiming it, by asserting it, and by the abstention of other nations from 
doing it. They could not obtain title actually except by international 
consent, or Congress at one time could not. 

So far as the : asserting of any property rights over areas within the 
polar regions are concerned, it would normally be a matter of interna- 
tional agreement, would it not, or of a mere taking and holding, is that 
not right ? 

Mr. Pertman. I would think so. 

Senator Mituiki. By the right of discovery. 

The Cuairman. By the right of discovery. 

Mr. Pertman. Let me say ‘this. 

The Cuamman. Let me just finish by quoting here from the proc- 
lamation of the President, which was issued September 28, 1945: 


Having concern for the urgency of conserving and prudently utilizing its natu- 
ral resources, the Government of the United States regards the natural resources 
of the subsoil and sea bed of the Continental Shelf beneath the high seas, but 
contiguous to the coasts of the United States, as appertaining to the United States, 
subject to its jurisdiction and control. In cases where the Continental Shelf ex- 
tends to the shores of another state or is shared with an adjacent state, the 
boundary shall be determined by the United States and the state concerned, in 
accordance with equitable principles. The character as high seas of the waters 
above the Continental Shelf and the right to their free and unimpeded navigation 
are in no way thus affected. 

There is the whole gist of the problem. 

Senator Miurx1n. That is an assert ion, Mr. Chairman, of jurisdic- 
tion over the land, and what is in the land itself. 

The Cuatrman. Is subject to its jurisdiction and control. 

Senator Mitzr«1n. That is right, subject to its jurisdiction and 
control. 

The Cuatrman. It did not say it was owned by, but subject to its 
jurisdiction and control. 

Senator Millikin has raised a question which many members of this 
committee want to have answered to the best of the ability of the wit- 
nesses who come here. That question is: Does the Executive exer- 
cise exclusive jurisdiction there or does the Executive, as part of the 
Government of the United States, guided by the legislative power, 
share this jurisdiction with the Gtaivels of the United States? In 
other words, cannot the Congress, by Taw, take a position with respect 
to the assertion of the jurisdiction and control of the United States? 


80859—51——_24 





364 SUBMERGED LANDS 


Mr. Pertman. This, I take it, is accurate, that for all practical 
purposes, Senator, call it what you may, the ownership of the mar- 
ginal sea—the bed of the marginal sea—is in the United States and, 
therefore, it is subject to the jurisdiction of the Congress of the 
United States. 

When I say “ownership,” I am fully aware, as I have indicated, 
that the Supreme Court has failed to find title—but the Supreme 
Court—— 

Senator Mitirkin. It has not denied it, at least. 

Mr. Pertman. No. The Supreme Court has said paramount power, 
full dominion, and that includes ownership, I take it. 

Senator Mitir«ry. That is right. If I have paramount power and 
full dominion over you, I have the right to stick my hand in your 
pocket, and I have the right to take your coat off your back. 

Mr. Pertman. Call it what you will, for all practical purposes the 
United States is the owner of that area. 

Senator Mittr«1. That is right. 

Mr. Pertman. And, therefore, it cannot be disposed of without the 
direction of the Congress of the United States. 

Senator Miixry. Then the Congress has the primary and exclu- 
sive jurisdiction over that field of what we are talking about ? 

Mr. Pertman. I would think so. Let me make this exception. 

Mr. PertMan. Let me make this exception. 

The CHarMan. Before you make your exception, let me read an 
Executive order, so that you will be protected. I want to protect you 
from yourself now, Mr. Solicitor General. 

Mr. Pertman. That is right. 

The Cuairman. Here we are—— 

Mr. Pertman. I know what it is. 

The CHatrMan, Here is an Executive order. You know what I am 
going to read. 

Mr. Pertman. Yes, sir. 

The Cuatrman. Here is the Executive order signed by President 
Harry 8. Truman at the White House on September 28, 1945. I think 
it is important to read the whole thing. [ Reading:] 


EXECUTIVE ORDER 9633 RESERVING AND PLACING CERTAIN RESOURCES OF THE CONTI- 
NENTAL SHELF UNDER THE CONTROL AND JURISDICTION OF THE SECRETARY OF THE 
INTERIOR 


By virtue of and pursuant to the authority vested in me as President of the 
United States, it is ordered that the natural resources of the subsoil and sea 
bed of the Continental Shelf beneath the high seas but continguous to the 
coast of the United States declared this day by proclamation to appertain to 
the United States and to be subject to its jurisdiction and control, be and they 
are hereby reserved, set aside, and placed under the jurisdiction and control of 
the Secretary of the Interior for administrative purposes, pending the enact- 
ment of legislation in regard thereto. Neither this order nor the aforesaid 
proclamation shall be deemed to affect the determination by legislation or judi- 
cial decree of any issues between the United States and the several States, 
relating to the ownership or control of the subsoil and sea bed of the Con- 
tinental Shelf within or outside of the 3-mile limit. 

Harry S, TRUMAN, 

THE WHITE HOUSE, 

September 28 
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Senator Minxii«kin. I think the assertion of the Presidential power 
to do what he did is somewhat analogous to his power to withdraw 

The CuarrMan. Absolutely. 

Senator MiLurkrn (continuing) : With which we are fully familiar, 
but underlying it is the legislative power of Congress. 

The Cnairman. The power of the Congress is to legislate. 

Senator MILLIKIN. So, are you prepared to say now, Mr. Solicitor 
General, that so far as the basic jurisdiction to assert title or full 
dominion, or control, or ownership, or whatever you want to call it, 
over these waters is concerned—what is the generic description of 
those waters that are outside of the field of immediate controversy ? 

Mr. PertMan. You mean waters of the Continental Shelf? 

Senator Miri. Call it water in the Continental Shelf—that 
jurisdiction is in the Congress, and the Congress can legislate as it 
pleases about it. 

Mr. Pertman. I had already said that. 

Senator MILLIKIN. Yes. 

Mr. Pertman. For all practical purposes, the United States owns 
the 3-mile belt, and nobody can dispose of it or do anything with it 
without the authority of Congress. 

Senator Mrmxikrn. So that if we wanted 

Mr. Pertman. I want to make an exception there so that I will not 
be misunderstood: any action that Congress might authorize in that 
connection would have to be in accordance with the maintenance of 
the national external sovereignty of the United States, no part of 
which could be surrendered by the Congress of the United States. 

Senator Minturn. I am not talking about surrendering anything. 
If there is any implication from what I have said as to enlarging or 
surrendering, I am on the enlarging side rather than on the surrender- 
ing side. 

Let me ask you this question: So that Congress, if it wanted to— 
and I am not talking about the wisdom of it or the policy of it—— 

Mr. Pertman. Yes. 

Senator Miniikin (continuing). If it wanted to, could deed to the 

ates all lands out to the limit of the Continental Shelf. 

Mr. Per~MAn. I am not certain about that. 

Senator Mittikin. Then what is the qualification in your mind 
that makes you uncertain? 

Mr. Pertman. The only thing that makes me uncertain, Senator, 
is that the rights of the United States are derived from its relation- 
ship with other sovereign nations, and there may be some question 
as to whether Congress could deed away and give fee simple title to 
an area over which it has jurisdiction by reason of its relationship 
with the other sovereign nations. 

The Cuatrman. Would you not accept the qualification that it could 
do this, but only so far as it would not impair the constitutional 
sovereignty of the United States, as a whole? 

Mr. Pertman. That is right; that is righé. 

The Cuarmman. That, I think, is the qualification. 

Mr. Pertman. Here is the practical thing: If this controversy is 
resolved, as the administration has suggested—for instance, the 
United States would undertake to ratify, and the Congress would be 
ratifying, leases already made by the States; and the Congress would 
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authorize the Secretary of the Interior to make new leases to private 
parties under which they would take out the minerals. 

Now, if Congress can provide that the Secretary of the Interior 
can make leases, certainly it can authorize the States to make leases, 
and the power of Congress to dispose of the minerals or dispose of 
the revenues of the minerals is absolute. 

The Cuarrman. The practical issue—— 

Mr. PeritMAN. The executive department has no authority. 

The CHAIRMAN (continuing): The practical issue presented here 
was, I think, very clearly set forth in your statement. It is simply 
this: So far as present known deposits and prospective deposits of 
petroleum in the submerged lands are concerned, whether Congress, 
under S. 940, ought to give to three States of the Federal Union 
ownership of the resources under the ocean, since that dominion 
belongs not to those States, but to the people of all the States. Now, 
that is the issue, the practical issue. 

Mr. Pertman. That is the issue that Congress will have to resolve. 

Senator MruiK1n. There is no issue of that kind that I have raised. 
I have raised no issue. 

The CHatrMAn. No; you were just asking purely clear legal ques- 
tions. 

Senator Murry. I was suuply trying to ask questions of pure 
legal jurisdiction here. 

The CHarrman, That is right. 

Senator Mizr1Kkrn. As to national sovereignty, I do not think Con- 
gress can do anything to impair it. When we deed odd sections, or 
sections 36, of the public domain to the States, we are not impairing 
the national sovereignty in any way. 

If we gave—let us assume a purely imaginative situation—if we 
gave a seaboard State title out to the Continental Shelf, to its limit, we 
would not be impairing national sovereignty. We might be enlarging 
common conceptions of severeignty, but we would not be impairing 
it any more than we impair national sovereignty when, for example, 
we give the citizen a right to get a patent to public domain, when 
we give the States certain sections of the public domain. There is 
no impairment of sovereignty. The national sovereignty continues 
over the divested national title. 

International questions might arise which the executive department 
alone would be competent to deal with, because the Constitution re- 
solves that part of these questions in the executive department, but 
that does not go to the fundamental question; that simply makes the 
President a negotiator to make good the congressional claim to juris- 
diction over the land. 

I think it is very easy to confuse between the basic power and how 
that power is expressed. Obviously, when you are dealing with for- 
eign countries it has to be expressed through the President of the 
United States. Why? Because the Constitution says it shall. But 
that does not go to the basic question. 

If the Congress, for whatever reasons it deemed advisable, were 
to deed the whole Continental Shelf to the various States on our Sea- 
board, it might be a very unwise thing to do; it might be a very fool- 
ish thing to do; but does it not have the power to do it? 
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Mr. Pertman. It has the power, Senator, to dispose of anything over 
which it has full dominion, but the question as to whether it could 
delegate a power which it derives from its relationship with other 
nations presents problems which are not easy of solution. 

Senator Mituikry. Well, those problems—if those Executive proc- 
lamations are correct, those powers have been resolved in favor of 
the United States. That does not preclude the challenge of that power 
by other nations. It does not preclude Executive actions to resolve 
any issues that come up from that, but we are talking in naked terms 
of jurisdiction. 

Mr. Pertman. Well, we are here, Senator, because we recognize, of 
course, that nothing can be done with respect to those submerged 
lands without congressional authority, and that is the reason for Sen- 
ate Joint Resolution 20, and the executive department does not have 
the authority—Congress has not given it the authority—to proceed to 
exercise the power which the Supreme Court declared resides in the 
United States. 

Senator Mriixry. Just to test out again—looking for reservations 
that you might have in your mind—supposing the Congress quit- 
claimed the ocean areas out to the edge of the Continental Shelf. 
Would it have the jurisdiction to do so? 

Mr. Pertman. | am not sure; I have some doubt about what you 
call a quitclaim, because—— 

Senator Minin. Well, don’t let us get off—— 

Mr. Pertman. I do not know. 

Senator Mitirkry. Don’t let us shadow-box with the exact words. 
I think I made my meaning clear, call it a warranty if you want to; 

all it an assignment if you want to; call it a transfer of title to the 
States, the transfer of the United States of whatever its title is to the 
States. Supposing it did so, could anybody challenge its right to do so? 

Mr. Pertman. Well, under present conditions 1 do not think any- 
body would. But 

Senator Minzrxrn. Not would, I am talking about could. 

Mr. Pertman. Well, the only thing that bothers me about your 
question, Senator, is my inability to get away from the source of the 
power that the Supreme Court has found is vested in the United 
States. It comes from other States, from other sovereign nations, 
and the question as to whether any of these sovereign nations could 
quitelaim their rights to any other state or any other nation gives me 
a little trouble. 

Senator Minurkin. Assume that that proclamation is a correct state- 
ment of a power and rights of the United States. 

Mr. Prertman. Yes, sir. 

Senator Mriurkin. And I assume that your office had something to 
do with drawing it? 

Mr. Pertman. Yes, sir. 

Senator Miturkrn. I cannot believe that our President would retire 
to his study at midnight and compose it out of his own head. 

Mr. Perum an. Well, either we did or the Interior Department did. 

The Cuamman. Is it not implicit, both in your question, and should 
it not be in the answer of the Solicitor General, that this conveyance, 
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whatever it may be, would be a conveyance which would not surrender 
any of the international power of the United States per se / 

Senator Munir. I do not think that there the President himself 
might have a conflicting interest. 

The CHAIRMAN. Nobody could. 

Senator Minxikiy. If you start to chop off his interests in the con- 
duct of foreign affairs, if we whittle away our own interests because 
of possible conflict with international law, vou might be getting into 
serious trouble. 

The Cuatrman. I think that is the only difficulty that the Solicitor 
General has. 

Senator Mitzi. Take this proclamation: if we have these powers 
that he says we have, why can we not quitclaim them, warranty deed 
them, transfer them, put them into the hands of the States / 

The Cuairman. So long as we do not surrender national sover- 
eignty. 

Senator Miki. You are not surrendering national sovereignty 
when you deed section 36 in Umpty-ump township i in Wyoming to 
the State college of Wyoming. 

The Cuamman. No; certainly not. 

Senator Minuikin. The national sovereignty would rest over the 
enlarged areas of the States. 

The CuHarrMANn. Certainly you have said that, and we want the 
record to be clear that you said that. 

Senator Mitir«ry. Of course. I still think there is indefiniteness 
in your answer, but I do not think there is any indefiniteness in what 
you composed, and what the President signed. 

Mr. Pertman. As I said before, anything that is to be done in con- 
nection with that has to be authorized by the C ongress of the United 
States. 

Senator Mittin. Yes; thank you very much. 

The CuatrMan. It is now 12 o'clock. You have several more pages 
of your statement to present to us, do you not ¢ 

Mr. Pertman. Yes, sir. 

Senator Lone. I have quite a few questions to ask the witness, Mr. 
Chairman. 

Mr. Pertman. I will come back any time you want me to. 

Senator Lone. So if you want to recess for lunch, it would not make 
any difference. I do not think the witness can possibly get through 
if I ask the questions I would like to ask. 

The Cuarrman. You do have more questions ? 

Senator Lone. Quite a few questions; ves. 

Mr. Pertman. May I finish this, please‘ I would like to get it in 
the record, and then I will answer you. 

The Cuatrrman. All right, proceed. 

Senator Lona. Yes. 

Mr. Pertman. In keeping with the assurance thus given by the At- 
torney General, the executive branch has repeatedly urged the enact- 
ment of the measure heretofore introduced by the chairman—S. 2153, 
Eighty-first Congress—to confirm all existing State authorizations 
for the erection and maintenance of piers, wharves, filled lands, and 
other such structures which may possibly be situated out in the ocean. 
The important thing to remember, however, is that the number and 
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value of such structures actually located in the ocean are, as the Court 
indicated in the California decision (332 U.S. at 40), relatively in- 
significant. 

Senator Lone. Let me ask you this question at this point: In Flor- 
ida, as one example, I have noticed some people find that they can 
go and build themselves islands out in shallow waters in various 
beautiful scenic locations, and build a house or resort on it. 

What would be your attitude toward the future construction of 
filled-in areas off the coast of any State ¢ 

Mr. Pertman. Senator, I say, I do not fix the policy with reference 
to that; I think that with respect 

Senator Lone. As a legal matter do you think we would have title 
to it? 

Mr. Pertman. If you would look at that bill, S. 2153, that was intro- 
duced in the last session, and has not been mankrliie a at this session, 
I think we attempted to deal with all those. 

Senator Lone. I do not care who you think it ought to be turned 
over to, but who do you think would have title to it now 4 

Mr. Pertman. If it were beyond the inland waters 

Senator Lona. Right. 

Mr. PERLMAN (continuing). Below the low-water mark, it would 
be the Federal Government. 

Senator Lone. It would belong to the Federal Government ? 

Mr. Pertman. That is right. 

Senator Lone. All filled-in areas; in other words, all man- 
constructed islands, islands constructed by man ? 

Mr. PertmMan. Excepting that we proposed in that bill to deed 
away—if you want to use that word “deed”—or confirm any rights 
that the States may have granted 

Senator Lone. To any island that may be constructed in the future? 

Mr. Peruman. I do not know, without looking at it again. It is 
over a year since I looked at it, but the idea has been all along for 
the Federal Government not to exercise any rights to or object to the 
maintenance of structures of that kind. 

Senator Lone. In the future ? 

Mr. PertMan. Yes, sir. 

Senator Lone. In the future? 

Mr. Pertman. Yes, sir. We provided, for instance, with respect 
to piers and filled-in areas, that you get a permit, and that permit 
would be permanent. We just wanted to make sure— 

Senator Lona. Let us understand one another. 

Mr. PertMan (continuing). That the existing rights as to naviga- 
tion were not interfered with. 

Senator Lone. If I understand your answer, you state that today 
it would belong to the Federal Government. Is it your answer that 
today any islands or filled-in structures would belong to the Federal 
Government if they are constructed, but that you would propose that 
Congress should, at least, surrender that right to the States or to the 
individuals that they could construct such structures and possess 
them ? 

Mr. PERLMAN. May T read it? 

Senator Lone. Let us first take today. Who would own it now? 

Mr. Pertman. If it was outside of the area we are talking about, 
it would be Federal property. 
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Senator Lone. It would be Federal property ? 

Mr. Pertman. Yes, sir. 

Senator Lone. You propose that it should be turned over to the 
States, I take it, by future legislation, that is, filled-in structures or 
islands, is that what I understand your answer to be? 

Mr. Pertman. Let me just read this one thing from the bill. May- 
be that is in answer to your question: 

Any right granted prior to June 23, 1947, by any State, political subdivision 
thereof, municipal agency or person holding thereunder, to construct, maintain, 
use, or occupy any dock, pier, wharf, jetty, or any other structure in submerged 
coastal lands or any such right to the surface of filled-in or reclaimed lands in 
such areas is hereby recognized and confirmed by the United States for such 
term as was granted prior to June 23, 1947. 

In other words, if anybody filled in any land, and got a permit from 
the State or from whatever municipal agency that was the closest to 
it, that right obtained under such a permit would be recognized and 
confirmed by the United States. 

Senator Lone. That is, those who had in the past; how about in 
the future? 

Mr. Pertman. I continue reading from the bill : 

Any person seeking the authorization of the United States to use or oceupy 


any submerged coastal lands for the construction of additions to installations 
of the type enumerated in section 101 


that is the section I just read, title IT of this bill— 


shall apply therefor to the Chief of Engineers, Department of the Army, who 
shall have authority to issue such authorizations upon such terms and condi- 
tions as in his discretion may seem appropriate. 

Senator Lone. Who would? Would that be State property or Fed- 
eral property owned by the individual, by whoever constructed that 
filled-in land; whoever filled in the land would own it, is that right, 
if the Chief of Engineers gave him the permission, and whoever filled 
it in would own the land? 

Mr. Pertman. Yes; if Congress gave the Chief of Engineers that 
authority. He could then grant permission on terms and conditions, 
and the reason it was put with the Chief of Engineers of the Army 
was only to make sure that nothing that was erected would interfere 
with navigation. The engineers have jurisdiction over that. 

Senator Lone. Well, the State would no longer have any right with 
reference to that filled-in land. They could make protests if they 
wanted to. They would express their interests. But so far as their 
ultimate rights are concerned, they would not have any, would they? 

Mr. Pertman. No; they would not, if it was passed in this form. 

Senator Lone. In that form; yes. 

Mr. Pertman. Senator, I do not think that, so far as the executive 
department is concerned, we are especially interested in structures 
of that kind, or in what the Congress should authorize in that re- 
spect. We have just submitted it in this form, and this bill has not 
been reintroduced. I do not think there is any particular reason 

Senator Lona. The reason I am trying to ask these questions is to 
try to complete the picture, Mr. Perlman; at least to get the doubt 
out of my mind. 

It does seem to me that Congress looks at this thing as though it 
were entirely a question involving oil. There is property there, there 
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is a lot of land, there is an enormous amount of area, there are lots of 
other things besides oil in the marginal sea, and someday the oil may 
not be the most valuable thing there, although it might seem incon- 
ceivable today that something “else could be more valuable. 

Mr. Pertman. That is right. 

Senator Lone. Insofar as Louisiana and Texas and California are 
concerned it is oil, and yet certain other States have not discovered 
oil, and there are other assets off their shores that are of substantial 
value. There is not any oil at all. 

Mr. PertmMan. That is one reason, Senator, why we are looking at 
it from the viewpoint of the Government of the United States. ‘We 
think that it is inconceivable that the Congress of the United States 
would attempt to deed away its rights to all these areas without know- 
ing what it was doing. It is not only oil, as you say. There may be 
other things more valuable than oil, more necessary to the security 
and property of all the people of this country, involved, and they 
would be deeding away rights to it without knowing what they were 
doing—and that is one of our objections to this kind of legislation. 

Senator Lona. Well, of course, that is true. Those of us who sup- 
port this legislation fully understand that in a State such as North 

Carolina, which is not deriving great revenue from the coastal belt, 
siete receive something of substantial value if their rights in that 
coastal belt were completely quitclaimed or in some manner turned 
over to the State, although the Federal Government has not asserted 
any particular rights with regard to any particular resource in that 
State as yet. 

Mr. Pertman. No. This controversy has arisen because of oil. We 
all know that. But what is suggested here is that the United States 
quitclaim forever, or convey forever its rights in unknown resources, 
after it has been determined they belong to all the people in the 
country. 

Senator Lona. You say that has been determined, and you place 
great stress on that, as I well understand you should. 

The Supreme Court decided, in line with your argument—— 

Mr. Pertman. Yes. 

Senator Lone. But there are, of course, some who differ with it. 

I notice in the decision of the Supreme Court itself, the majority 
decision in the California case, I believe the Court used this language, 
that there was language of the prior courts—certainly, if I may just 
quote Justice Black’s language in the California decision : 

As previously stated, this Court has followed and reasserted— 
not only followed, you notice, but reasserted— 


the basic doctrine of the Pollard case many times, and in doing so it has used 
strong language, language strong enough to indicate that the Court then believed 
that States then not only owned tidelands and soil under navigable waters, but 
also owned soils under all navigable waters, whether within their territorial 
jurisdiction, whether inland or not. 

Now, that would certainly, even by Justice Black’s language, lead 
us the believe that if that case had been presented to a prior Court, 
that the decision might have been in line with the language of those 
Courts. 

Mr. Pertman. Senator, we will never get anywhere by attempting 


L 


to reargue these cases. Now, the Supreme Court has decided, and 
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you must agree that they have, rightly or wrongly they have decided, 
that this area belongs to the United States and not any State. They 
have not only decided it in the California case but they went back in 
the case of your State, Louisiana, and they said that it belonged to the 
Federal Government. ‘They said it in the case of Toomer versus 
Witsell, that had nothing to do with this controversy. They said in 
that case that none of the original 13 States had any rights in the 
marginal sea. They have said it four times, so we cert: inky | cannot get 
anywhere by rearguing those cases. 

Senator Lone. I do not believe they said they had no rights; did 
they? 

Mr. Pertman. Yes, sir; no rights in the subsoil. They did say that; 
they did say that. 

Senator Lone. I cannot recall that they said they had none. 

Mr. Prruman. They said they had no title. 

Senator Lone. The Court did indicate, did it not, even in those 
decisions, that what disposition is made of these resources was up to 
Congress to say. 

Mr, Pertman. I do not question that. That is the reason I am 
here. 

The CuHatrMan. I may say for the record that we are expecting to 
hear Mr. Mastin G. White, the Solicitor of the Interior Department, 
and also Dr. S. W. Boggs, of the State Department. 

If there is no objection, we will stand in recess until 1:30 this after- 
noon. Thank you very much, Mr. Perlman. We appreciate your 
being here. 

(Whereupon, at 12:15 p. m., a recess was taken until 1:30 p. m 
of the same day.) 


AFTERNOON SESSION 


Senator Anprerson (acting chairman). The committee will come 
toorder. Goright ahead, Mr. Perlman. I understand you are going 
to deal now with your prepared statement. 


STATEMENT OF PHILIP B. PERLMAN, SOLICITOR GENERAL OF 
THE UNITED STATES—Resumed 


Mr. Pertman. That is right, because I only got through about eight 
pages of my prepared statement. There is not very much more, but 
I was interrupted and did not finish. 

Senator Corpon. I was in a meeting on appropriations this morning. 
Could you give me a thumbnail summary of those pages that you 
have read? Do not give it all. 

Mr. PertmMan. Senator, what I did was to take this bill, S. 940, 
which is before the committee, and I discussed the “whereas” clauses 
in the beginning of it to try to indicate that it was framed without 
regard to the Supreme Court decisions and without regard to what we 
think is the real history of the situation. 

Senator Corpon. That is all right. 

Mr. Pertman. I dealt with that and then I got into some of the 
provisions that were based on what the Supreme Court has done. 

Now I was on page 8. I think I had gotten down to the end of the 
first paragraph on page 8. 
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As for the oil and gas development undertaken, in relatively recent 
years, by lessees of the States, there is no reason whatever to fear that 
these interests have been put in jeopardy. Support by the Administra- 
tion of Senate Joint Resolution 20, which Solicitor White of the In- 
terior Department and I expressed at our last meeting with the com- 
mittee, should be enough to show that there is no basis for fearing or 
assuming inequitable treatment by the Federal Government of the 
lessees which have, in good faith, made investments in reliance on the 
States’ alleged title. Indeed, ever since the argument of the California 
case in March 1947, the executive branch has continuously made it 

clear that it will support and recommend the recognition of all inter- 
ests acquired in such good-faith reliance. 

Section 1 (c) of S. 940 refers to a “recent decision” of the Supreme 
Court and suggests that the decision did not settle the ultimate ques- 
tion of ownership of the submerged ocean lands which would be af- 
fected by the bill. This “recent decision” is apparently that rendered 
in United States v. California, on June 23, 1947, since the more recent 
decisions in the Louisiana and Texas cases were rendered on June 5, 
1950, many months subsequent to the introduction of S. 1545, Eighty- 
first Congress, in which the same section 1 (c) appeared. 

As I have already indicated, the implication that the California case, 
or the Louisiana and Texas cases, did not settle the ultimate question 
of “ownership” of the submerged ocean lands here involved is wholly 
unjustified. That is the very purpose for which the suits against the 
States were instituted. Indeed, Attorney General Clark advised the 
Court during the argument of the California case: 

The only question in this case is the proprietary right to the land underlying 
this 3-mile belt, known to international lawyers as the marginal sea. 

Senator Corpon. May I interrupt you there? The fact is, however, 
that when the Department of Justice presented the decree containing 
the term “property rights,” they were stricken from it by the Supreme 
Court. 

Mr. Pertman. That is right. 

Senator Corpon. O. K. 

Mr. Pertman. That is right. And that has been explained over 
and over again, Senator. “The Supreme Court in the California 
case, in the decree signed in the C alifor nia case, struck out our pro- 
posal to use the word “proprietary,” and they made clear in that 
decree, and they made it clear in the Louisiana and Texas cases 
that followed, that the States did not have and never had any title; 
that what the United States had was the paramount power and full 
dominion, which it obtained in its relations with other nations of the 
world. And they have, as I said this morning, carefully avoided 
using the word “title,” or using “proprietary,” bec ause they have made 
clear, beyond any dispute, in “the two recent decisions that followed 
the California case, that the United States has full authority over 
the marginal sea—and I suppose the ocean, beyond the marginal 
sea, but certainly with respect to the marginal sea—that it has full 
rights and authority, and it obtained them in its relationship with 
the others sov ereign nations of the earth. 

And, apparently, the Court does not regard our rights as the same 
rights as those of the owner of fast land, and they do not regard it 
as that kind of a title because our rights come through our relation- 
shi~ with other foreign nations. 
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But the California case did settle the question of ownership. More- 
over, the Court recognized this in its opinion, where, when dis- 
cussing possible subsequent proceedings in the case, the Court observed 
(382 U. S. at 26): 

* * * ‘There is no reason why, after determining in general who owns 
the three-mile belt here involved, the Court might not later, if necessary, have 
more detailed hearings in order to determine with greater definiteness particular 
segments of the boundary. [Italics supplied.] 

And I call your attention to the fact that although they did strike 
out the word “proprietary” in the proposed decree, in the opinion 
itself they said they determined in general who the owner was, and 
that owner was the United States of America. 

Senator Corpon. But that is not the finding here; that is an ob- 
servation. 

Mr. Pertman. No; that is in effect a finding. That is a deter- 
mination in their opinion, and that is made clear in the other cases. 
There is not any question about it. 

Senator Corpon. I do not think there is either, except we never 
agree as to what it is. 

Senator Anperson. Will you sometime express—I do not want you 
to do it now because you may cover it in here—your comments on the 
propriety, then, of a stipulation between the Federal Government and 
the State governments to lease such an area as Huntington Beach 
that does not seem to be inside of the inland seas but is inside this 
3-mile zone. It would seem to belong to the Federal Government, 
and I am just wondering on what basis then the Federal Government 
stipulated with the State of California that it do what the Federal 
Government itself did not seem to be able to do. 

Mr. Pertman. Well, I can stop and do that now, Senator, and I 
would like to answer that question now. 

After the decision in the California case there were two stipula- 
tions entered into by the Government and the State of California. 
Those stipulations were made for the Government by the Attorney 
General and were approved by the Secretary of the Interior. 

One of those stipulations had to do with the definition, so far as it 
could be done at that time, of certain boundaries of areas that were in 
dispute, in order that there might be no question and no interference 
with the operations that were being conducted there. 

There were agreements, and they were incorporated in the stipula- 
tion, under which the Government agreed that certain lines were 
approximate lines, and behind, landward of, those lines, those approx- 
imate lines, the Government had no claim, and the State could proceed 
and the State lessees could proceed. The State, on the other hand, has 
claimed that the true boundaries are seaward of those areas. 

In the proceedings that we have been trying to conduct before a 
master appointed by the Supreme Court to determine the exact areas, 
counsel for California have advanced their theory of several, two or 
three different, boundaries, and they are all far to the seaward of these 
lines. They have a right to advance their theories, of course, and it 
may be that part of them may be accepted. We do not know until 
the Supreme Court acts. But the Interior Department and the 
Justice Department felt at that time, and it would still be true, that 
landward of those approximate lines we would not, the United States 
would not, have any legitimate claim. 
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Senator ANpERson. I can understand that as far as the city of Long 
Beach is concerned, but I cannot understand the two leases that are 
out on Huntington Beach, which seems to be open sea. 

Mr. Pertman. Well, I think those two leases were made after the 
stipulations were entered into, and the State proposed that those leases 
be made, and I think they got the permission of the Interior Depart- 
ment to make those leases. There was an agreement—I think we 
joined in it; I do not know, but I think we all did. We knew about 
those leases, and we gave them permission to make those leases. But 
you must understand, Senator, that all that area is in dispute and 
that’s the reason. 

Senator Anperson. It was done as a result of the possibility that 
that land might be in San Pedro Bay? 

Mr. PertMan. That is right. You see, they have filed various con- 
tentions with the master. One of them is that a large area is an 
inland water—all the Santa Barbara and San Pedro Channels, for 
instance. They claim that those channels, seaward of Long Beach, 
are all inland waters. And that is the first question, I take it, that 
the Supreme Court will have to resolve—whether an area such as 
San Pedro Channel is an inland water, all of it, or whether Santa 
Barbara Channel is an inland water. 

If the Supreme Court should decide that the channels are inland 
waters, then the United States has no rights in that area at all. 

Senator Anperson. Then, by the same token, since we know that a 
seacoast is never absolutely a straight line, if you are going to take 
far outward post each time and just measure across to the next far 
outward post and say everything is a bay, if we carry it down to the 
logical conclusion, every bit of the seacoast of the United States some 
place is an inland bay except for a little, tiny pinpoint somewhere 
along the line. Is that not correct? 

Mr. Peruman. That is absolutely correct. And counsel for Cali- 
fornia have filed in that case just such lines as you have described. 
They want the Court to adopt a theory, not of low-water mark, 
although they call it that, but of coast line, and then they draw the 
coast line so that even all of the outward islands off California would 
be within that coast line and would be determined to be within inland 
waters, 

Until that question is resolved, the areas are in dispute. And that 
is the reason, Senator, that we did agree to allow the State to make 
those two leases in that area. We did not commit ourselves to any 
other leases. But they wanted to go ahead there, and we let them 
go ahead. Of course, you understand that under the other stipula- 
tion that was entered into all of the royalties which California receives 
are held in escrow, and I think there is some $28,000,000 that has been 
accumulated and earmarked to be disposed of as Congress determines. 

Senator Anperson. Go ahead. 

Mr. Pertman. Thus, as I have stated before to this committee, the 
fact that the Court, in the California opinion, or in the more recent 
Louisiana and Texas cases, did not use mere words of “fee simple” in 
describing the interest of the United States does not mean that the 
Court did not settle the question of “ownership” of the lands involved, 
insofar as “ownership” is relevant. And this part is particularly 
responsive to the question that the Senator asked me. 2 
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Each of the three decisions holds flatly that the States do not own 
those lands and that the United States, as an incident of its national 
sovereignty, is vested with the ultimate power and control over those 
lands and over the minerals located therein. In other words, the 
Court has three times held that the Federal Government has full 
dominium and imperium over the submerged land and its resources, 
as against the States, and that it is possessed of whatever is the most 
accurate description of the full power and right and take and enjoy 
the complete benefit of the mineral and other resources of the bed of 
the sea. Whether that description be characterized as fee title, own- 
ership, proprietorship, or paramount rights and full dominion is im- 
material so far as the right to full control over the submer ged coastal 
lands is concerned. No one can deny that the puprene “Court has 
held that such rights are now vested exclusively in the United States, 
and that the States have no title to, or interest in, those lands. 

Senator Lone. Can you say that necessarily states the entire ques- 
tion? Now, it has been suggested by a lot of the questions and answers 
here that this is a matter of international negotiation, international 
relation, and that sort of thing. Can you say that possibly the other 
nations might not have some interest in the lands off our shore? In 
other words, right now the proposal has been made that this should 
be regarded as something that belongs to all the people of the United 
States as against the claim that it belongs to the States. The theory 
is that it ought to all go into one common pot. and that the citizens of 
the Nation ought to share alike in it. 

But from much of the argument I have heard here about these inter- 
national relations, and some of the language of the Court, it indi- 

cates to me possibly what we had better do is to go to the United Na- 
tions and offer to split this thing with all the other nations. Now, 
how are you going to rope off all the other nations in this? We are 
the only Nation that has a iv oil in tidelands, so far as I know—the 
only ones that have been fo ind to have any. 

Mr. Pertman. That is net accurate, Senator. 

Senator Lone. That is what 1 am trying to get from you. You 
have said you did not claim title, and have been careful that you did 
not claim title. There has been talk about the high seas and how 
we should not claim any rights of possession on the high seas, and that 
all waters not inland waters—particularly in the nature of the high 
seas. The language, I believe, in the Texas case or the Louisiana 
case, of Justice Douglas—I believe his language said, “These are things 
that have to be subject to international negotiations and that sort 
of thing. How can you exclude other nations from interest following 
your logic? How can you say that other nations have no interest in 
that oil? 

Mr. Pertman. They have no interest—let me put it this way: What 
rights the United States has in it have been acquired awake our rela- 
tionship with the other nations, and that means 

Senator Lone. Well, did the other nations give it to us? 

Mr. Peruman. That means the other nations have agreed, and we 
have agreed with them, that within, say, an area of 3 miles the ad- 
jacent sovereignty has complete dominion, which, as this language 
that I just read indicates—call it whatever you want—is ownership. 

Senator Lone. Are we party to any treaty that says that ! 
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Mr. Peritman. No; we are not party to any treaty that says that, 
but that is the situation that has developed over a period of years 
wherein 

Senator Lone. What you mean is that tends to be the thinking of 
jurists on the subject today ? 

Mr. Pertman. I do not think it is accurate for me to say that, 
because 

Senator Lone. I want to know what is accurate for you to say. 

Mr. Peruman. I do know that at the moment no sovereign nation 
disputes a 3-mile limit. It is true that there are other nations as of 
today—and that is why this particular situation is tremendously 
important—there are other nations today that are trying to extend 
their seaward claims, claims to the marginal seas, to a greater dis- 
tance than 3 miles. The United States and other nations have re- 
sisted the efforts of certain nations to extend their claims beyond 3 
miles. 

Senator Lone. What is to keep Uruguay and Bolivia from coming 
here and saying, “We are members of the family of nations and do 
not have any coast line. We want this thing to be a share-and-share- 
alike proposition, and we want our share as a member of the family 
of nations”? By the time you start negotiating that, what is to 
keep other nations from asserting they have some interest in what is 
produced in the ocean ¢ 

Mr. Pertman. Senator, really this situation—— 

Senator Lone. They have not suggested it. It is what your logic 
suggests. 

Mr. Pertman. No, I do not think it does. You are talking of an 
inl: and nation, an inland nation that has no rights in any ocean, and 
no nation on earth—— 

Mr. Lone. You are arguing the same thing for possibly an inland 
State that has no coastal water. 

Mr. Pertman. No; I am not. No coastal State has any such 
rights. When we say here that you are taking rights Poa 
rights, but the benefit of these resources away- from the other 45 
States, all we are saying is that the revenues, the benefits from ue 
resources belong to all the States. We are not saying that the inland 
States can exercise police power or any other power with respect 
to these areas such as we admit a coastal State such as Louisiana 
has in the territory immediately contiguous to its shore line. But 
we are saying that the benefits of these resources be ‘long to all the 
poet of this country; they belong to the Nation; and they do not 
selong in the case of Louisiana to the people of Louisiana alone; and 
they do not belong to the people of Texas alone; and they do not 
belong to the people of California alone. The benefits that accrue 
from the existence of these resources be long to all the people of the 
United States. 

Senator Anvrerson. Would it be of any interest to have Dr. Boggs 
to insert at this point in the record a table showing the world national 
claims of jurisdiction in the case of the sea? 

Senator Lone. Mr. Boggs is going to testify in a little while. 

Senator Anperson. Yes; that is right. 

Mr. Pertman. I would like to finish the statement, if you do not 
mind. ‘There are a number of things in here that may answer some 
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of the things you have in mind. They may not answer them satis- 
factorily, but I think if you will let me finish first, it may help. 

Senator AnpERsoN. Go ahead. 

Mr. Pertman. Section 1 (c) also suggests that certain language in 
the California opinion with respect to the powers of Congress in re- 
gard to offshore lands and the exercise of those powers “(322 U.S 
at 27 and 40) contemplates action such as that proposed in S$, 940. 
A reading of the Court’s opinion will reveal that this is far from 
what was intended by this language. The first quotation in section 
1 (c) is from that portion of the opinion dealing with the power of 
the Attorney General to institute the proc eedings: the second excerpt 
is taken from the Court’s discussion of improvements erected in the 
ocean under a mistaken assumption as to the ownership of the under- 
lying land, a matter on which, the Court has been assured, the Pres- 
ident intended to recommend appropriate legislation of the type 
referred to earlier in this statement. Action by the Congress to deal 
with the problem of piers, wharves, and other similar improvements 
is quite a different thing from an outright surrender of all rights 
and interests of the United States in the entire marginal belt of the 
ocean. Obvious, the Court had no such prospect in mind when it 
rendered its opinion in the California case. 

On the basis of these inaccurate and erroneous assumptions—none 
of them in accord with the Supreme Court’s decisions—S. 940 pur- 
ports to “determine” and “declare” that title to the submerged lands 
be “recognized,” “confirmed,” “established,” and “vested” in the 
States. These are —— appropriate to a judicial decree, but hardly 
proper after there has been an exhaustive judicial hearing and de- 
termination, as ae has been in the cases of California, Louisian: L, 
and Texas. I recognize that in some quarters there has been the 
suggestion that, at least in matters regarding the public lands, the 
Congress is a higher court that the Supreme Court, a super court of 
appeals. 

Senator Lone. Might I interrupt you at that point. As I under- 
stand it, there was quite a bit of argument before the Court whether 
the United States has the right to sue a State, and here is a lot of 
evidence presented on that basis. And I believe the evidence is that 
at the constitutional convention that wrote the United States Con- 
stitution it was proposed several times that the Constitution state that 
the United States would have the right to sue a State, and it was tabled 
in each case. At least the final disposition was that the matter was 
tabled. Is that not correct? And apparently the theory of the 
States at that time was that in granting limited authority to the Fed- 
eral Government they wanted to protect themselves from a Federal 
court deciding they had granted a lot more than the States had in- 
tended to. 

When the court is named by the executive of the central government, 
and that court decides that much more power was given to the central 
government, or possessed by the central government, than the States 
intended to give, would it not seem proper that certainly the States 
should have recourse to the Congress, which is the legislative body 
represented by representatives of the State? 

Mr. Pertman. Senator, I cannot argue a question like that with you. 
It has been decided that the United States has a right to bring these 
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suits, and that the courts have a right to determine the questions that 
were involved, and that has been done. 

Senator Lone. Well, Congress also has some rights in this matter, 
does it not? 

Mr. Pertman. If you want to go back 

Senator Lone. Congress also has some rights in this matter, does 
it not ? 

Mr. Pertman. We went into that this morning. 

Senator Lone. Did not the Court even say that Congress should de- 
cide what disposition should be made of this property ¢ 

Mr. PERLMAN. Senator, that is the reason why we are here. [ keep 
saying that. We are here because Congress has the authority to dis- 
pose of the assets of the United States. Our position is a matter of 
policy they ought not to distribute them to Louisiana as against 
every other State in the Union. That’s the reason we are here. 

Of course Congress has the authority or we would not be here. 

Senator Corpvon. May I interrupt? 

Mr. Pertman. Just let me—— 

Senator Corpon. Just one question. I can save a lot of time. 
You agree that Congress has the power by legislation to dispose of 
whatever right the United States has in these lands? 

Mr. Pertman. Well, Senator, I come to that here. 

Senator Corpon. Could you answer that one yes or no? Do you 
agree or do you not? 

Mr. Pertman. That’s a troublesome question, and I deal with 
here and explain what my thoughts on it are. I do not want to answer 
that yes or no. 

Senator Corpon. I thought you had already alleged it, and I 
wanted to clarify it in my mind. 

Mr. Peruman. I think Congress has a right to provide for the 
leasing of its lands. It has the right to give the authority to the 
States to lease it. But this is a bill that gives me a lot of trouble 
because it undertakes to quitelaim, and practically to attempt to 
convey a fee-simple title in, land as to which the Supreme Court has 
made it clear that nobody can acquire a fee-simple title. And after 
the Supreme Court has made clear that the rights of the United 
States were acquired in its relationship with other sovereign powers 
of the world, it is a question as to whether the United States, or 
whether the Congress, could attempt to convey all of its rights, those 
that are coalesced into and form part of its sovereignty, national 
sovereignty. That may be splitting hairs, as the Senator said, as 
lawyers sometimes do. It may be just a way of stating it or a way of 
phrasing it, because I have no doubt in my own mind that Congress 
has the power to authorize the Federal Government to make leases 
and.to extract the oil from this area. 

Senator Corpon. And convey the title, could they not? 

Mr. Pertman. They could authorize the States to do it. But I 
do not think that Congress should attempt to convey title because 
the Supreme Court has carefully said, I think from the three de- 
cisions, that nobody has title. But they have said ownership—they 
have said full dominion—in these areas is in the United States, and 
is not in any State and never was in any State. 
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When you come to draft a bill, it may depend on the kind of lan- 
guage you use because, of course, as Senator Millikin said this morn- 
ing, nobody would advocate an attempt by the United States to con- 
vey away even to a State an incident of national sovereignty. But the 
same end, as a practical matter, could probably be arrived at in some 
other way. That is my answer to your question. But I deal with 
that—— 

Senator Corpon. You indicate, Mr. Perlman, how difficult it be- 
comes for a logical mind to present any logical argument. 

Mr. PertmMan. That may be. 

This idea runs counter to the framework of the Constitution and to 
our entire history. Congress may have power, as a legislature, to 
grant or donate Federal property or lands to the States or to private 
individuals, if that is deemed a wise thing to do. But Congress has 
no power in the first instance to determine titles, rights, or legal 
interests in property ; that function is a judicial matter for the courts, 
and, particularly, where States are involved, the Supreme Court. 

Under the Articles of Confederation, committees of the Congress 
did determine boundary and other land disputes between the States, 
but the Constitution was designed to end that system and to replace 
it by a judicial method for resolving disputes between States and 
between a State and the United States. It is for that reason saat 
article IIT, section 2, of the Constitution prescribes that the Federa 
judicial power shall extend “to controversies to which the United 
States shall be a party,” as well as to “controversies between two or 
more States.” As the Supreme Court said in 1592, in assuming juris- 
liction over an earlier land ee ee the United States and 
Texas (United States v. Tevas, 143 U.S. at 644-645) : 

* * * the framers of the Constitution * * * could not have overlooked 
the possibility that controversies, capable of judicial solution, might arise be- 
tween the United States and some of the States, and that the permanence of the 
Union might be endangered if to some tribunal was not entrusted the power to 
determine them according to the recognized principles of law. And to what 
tribunal could a trust so momentous be more appropriately committed than to 
that which the people of the United States, in order to form a more perfect 
Union, establish justice and insure domestic tranquillity, have constituted with 
authority to speak for all the people and all the States, upon questions before 
it to which the judicial power of the Nation extends? 

And that, Senator Long, is the answer to the question you asked me. 
It has been determined far back—this case was 1892, I believe—that 
there is the authority for the Supreme Court to settle, and it has all 
through the years settled disputes between States. It has done that. 
There is no other tribunal that can do it. 

Senator Lone. That is a dispute between States, 

Mr. PertmMan. Yes, sir; and between the United States and States. 
I think article IT] 

Senator Lone. That says, taken logically, the Supreme Court must 
have the right to settle disputes between the United States and the 
States. That does not say that the Federal Government has the right 
io sue, as a matter of evidence from the Constitutional Convention. 
Now when it was shown that this was affirmatively proposed and was 
affirmatively rejected by the States, the motion to make that a part 
of the Constitution was rejected, does it not seem to indicate that that 
was not the intention of the framers of the Constitution ¢ 
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Mr. Pertman. Well, Senator, that question was raised in the Su- 
preme Court in the Louisiana case, and in the brief that we filed—it 
was a small brief—in support of our right to file the suit against 
Louisiana, we called the Court’s attention to the debates in the Con- 
stitutional Convention—the Convention that you are talking about. 

On page 16 of our brief we called the Court’s attention to this 
language: 

Mr. Gouverneur Morris moved to vostpone— 
what they were 
| Reading. | 


Mr. Carroll withdrew his motion and moved the following: 

“Nothing in this Constitution shall be construed to alter the claims of the 
United States, or of the individual States, to the Western territory ; but all such 
claims shall be examined into and decided upon by the Supreme Court of the 
United States.” 

Mr. Gouverneur Morris moved to postpone this, in order to take up the 
following: 

“The Legislature shall have power” 





let me see. Maybe I had better go back and read. 


and he meant the Congress— 
“shall have power to dispose of and make all needful rules and regulations 
respecting the territory or other property belonging to the United States; and 
nothing in this Constitution contained shall be so construed as to prejudice 
any Claims either of the United States or of any particuiar State.” The post- 
ponement agreed to. 

Mr. L. Martin moved to amend the proposition of Mr. Gouverneur Morris, by 
adding: “but all such claims may be examined into, and decided upon, by the 
Supreme Court of the United States.” 


And this is what Mr. Gouverneur Morris said: 


This is unnecessary, as all suits to which the United States are parties are 
already to be decided by the Supreme Court. 


And Mr. L. Martin said: 


It is proper, in order to remove all doubts on this point. 

On the question on Mr. L. Martin’s amendatory motion— 
and then there is the vote on it. 

But Mr. Morris called their attention to the fact that the provision 
that was suggested was unnecessary because the Constitution, the part 
of it that they had already ratified or already adopted, provided that 
all suits to which the United States is a party should be decided by 
the Supreme Court. 

Senator Anperson. So you do not think it is remarkable that the 
motion was voted down as long as somebody was explaining it was 
thoroughly unnecessary ¢ ° 

Mr. Pertman. That is right. We called the Court’s attention to 
that history, Senator, when we filed the suit against Louisiana, and 
Louisiana made that point. It made that point a number of times, 
that Louisiana had not been 

Senator Lone. That was not brought up one time, but that was 
brought up several times, during the Convention, to give the States a 
right to sue. Now I do not have the State’s brief on that at this 
moment. I can get that information. But I believe you would find 
that by no means is the whole story on that point. 

Mr. PertmMan. Of course it is just part of it. Let me call attention 
to another part of our brief on that. [Reading:] 

Further evidence of the intention of the members of the Convention to extend 
the judicial power to suits brought by the United States against a State is to be 
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found in a statement made on August 27 while the Convention was considering 
a motion to amend article XI, section 2, of the draft to provide the members 
of the judiciary might be removed from office by the Executive on the application 
of the Senate and House of Representatives. In the course of the debate on the 
motion, Mr. Rutledge declared— 


and we cite Madison’s Papers, Elliot’s Debates, and so forth—and 
said this: 


If the Supreme Court is to judge between the United States and particular 
States, this alone is an insuperable objection to the motion. 

Finally, the fact that the framers of the Constitution envisioned the necessity 
for suits by the United States against a State is confirmed by certain remarks 
subsequently made by one of the members of the Convention. In explaining 
article III of the Constitution, as finally drafted, before the Pennsylvania Con- 
vention for the adoption thereof, the Honorable James Wilson, later a member 
of this Court, made the following statement :— 


and that statement, if you do not mind, I will read because that is 
an answer. 


The next is, “to controversies to which the United States shall be a party.” 
Now I apprehend it is something very incongruous, that, because the United 
States are a party, it should be urged, as an objection, that their judges ought 
not to decide, when the universal practice of all nations has, and unavoidably 
must have, admitted of this power. But, say the gentlemen, the sovereignty of 
the States is destroyed, if they should be engaged in a controversy with the United 
States, because a suiter in a court must acknowledge the jurisdiction of that 
court, and it is not the custom of sovereigns to suffer their names to be made 
use of in this manner. The answer is plain and easy: The government of each 
State ought to be subordinate to the Government of the United States. 


And that statement was made in the Pennsylvania Convention that 
ratified the Constitution that was submitted to it. Elliot’s Debates, 


as the Senator knows, contains the debates in each State convention 
that passed on the ratification of the Constitution. It tells us today 
what the framers of the Constitution and what those who voted to 
adopt it then understood the meaning of the language contained in it 
to be. 

There never has been any real doubt—and all of the decisions of the 
Supreme Court of the United States are in support of that proposi- 
tion—that the Supreme Court does have authority to resolve conflicts 
between States, and the Supreme Court of the United States has the 
authority to resolve conflicts between the United States and the dif- 
ferent States of the Union. There never has been any law to the con- 
trary, although in this last case Louisiana undertook to assert in the 
Supreme Court of the United States that it could not be sued in this 
action because it had never given its consent to be sued, an argument 
that had been disposed of when the Constitution of the United States 
was adopted. They raised it again. They raised it again in the teeth 
of every decision in this country to the contrary, and it was disposed 
of again. 

I do not assume that the Congress of the United States and this 
committee, Senator, really can make decisions as to whether or not this 
kind of legislation is good as a matter of policy on legal principles 
which were advanced and discarded when the Constitution of the 
United States was written and adopted by the people of this country. 
That really is irrelevant. We have to face the facts. 

Senator Lone. I believe it might be interesting to look at the 
State’s brief on that, which I have not done. 

Mr. Pertman. I have, Senator; I have read it. 
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Senator Anperson. Did not the Supreme Court pass on it again in 
the Louisiana case? 

Mr. Pertman. Oh, yes, sir; yes, sir. 

Senator Anperson. That is right. 

Mr. Pertman. Senator, one of the things I think is unfortunate 
about the bill that is before this committee is this: Congress may de- 
cide to convey away the resources of the United States so far as it 
can—and it probably can do it, for all practical purposes. It may de- 
cide to convey them to Louisiana or Texas or California. It may de- 
cide to do that. But I think it is particularly unfortunate, if Congress 
does so decide, to attempt to rewrite the history of the United States 
and to rewrite the Constitution of the United States when it does it. 
It is not necessary to do that, and this bill that is before you is based 
on false history and false premises all the way through. If you want 
to do it, do it, but do not do it on some premise that has been rejected 
by history and by the Supreme Court of the United States. 

Senator Lone. May I suggeest this? Is it not possible there are two 
sides to that same argument? For example, here you are and here 
is the chairman—not the present presiding chairman, but the chairman 
of our committee—asserting a doctrine that Judge Sutherland took a 
liking to when he was a Senator in the United States Senate—that 
the States never possessed any sovereignty, never were independent 
States, and that when the Declaration of Independence said that “We 
declare these States to be independent States,” and that where the 
Articles of Confederation spoke of them as a State retaining its sover- 
eignty, freedom, and independence in every power, jurisdiction, and 
right which is not by the Confederation expressly delegated to the 
United States and Congress assembled, that that language is more or 
less meaningless; there always was a United States of America, and 
when the Crown surrendered to these States individually, that did 
not convey sovereignty to them. 

Now is there not certainly room for doubt as to who is distorting 
the history of this Nation—the present Department of Justice and 
those who take the view that you do, or those who believe the States 
did possess sovereignty and only surrendered limited powers? 

I spoke this morning of an illustration that I believe the chairman 
of our committee made regarding the Federal Government’s power 
over inland waters arising under the navigation powers in the Con- 
stitution to regulate commerce, interstate and foreign. 

_ Now the TVA had to be authorized on the theory that the Federal 
Government had the right to act in the field of navigation, and that 
the power generated thereby was incidental thereto, although the 
Federal Government theoretically did not have the right to generate 
power on these streams. At that time apparently no one ever thought 
to assert the right of the Federal Government based on the fact that 
the Federal Government as a sovereignty owned the navigable streams. 
But certainly the Justice Department itself in the California case 
urged that the Pollard decision, which said that sovereignty existed in 
the States and the possession of beds of navigable streams was an 
attribute of sovereignty, that that decision was unsound. And cer- 
tainly it could have been urged at that time that vast powers belonged 
to the Federal Government as being the original possessor of 
sovereignty. 
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Mr. Pertman. Senator, I was not around when that brief was writ- 
ten. I do know that those who were responsible for it did feel that 
the Pollard decision originally was unsound. They felt that. 

Senator Lone. They said that. 

Mr. Pertman. That is eo reason that statement was made in there. 
But they also accepted it, Senator. It was made and it was accepted. 
And, under the Pollard ‘deci ‘ision, and under a number of decisions 
that followed the Pollard decision, the right of the States, the title 
of the States, to the beds of navigable waters was confirmed and rati- 
fied. And, while originally it may or may not have been sound, it was 
the decision of the Supreme Court and we accepted it, and it is the 
law today, and we accept it today, and we have tried to say that a 
hundred times—that the right of the States to the beds of the nav iga- 
ble waters within those States is unquestioned. 

Senator Lone. You testified before the committee awhile back that it 
was your duty as Solicitor General of the United States to claim for 
the United States that which could be claimed for it—that or words 
to that effect. Was that the effect of that statement when you testified 
here before ? 

Mr. Pertman. Well, I came up here, Senator, as you know, after 
the policy of the Federal Government in this matter had been fixed. 
It had been fixed before I became Solicitor General. The California 
case had been decided before I came into office. Since that time it has 
been my duty to conduct the litigation that still goes on with respect 
to California and to conduct the litigation that was determined upon 
by the Attorney General with respect to Louisiana and Texas, and 
that is the reason I am here. 

Senator Lone. How about the question I asked you? Did you not 
tell me 

Senator Corpvon. That is your job. 

Mr. Pertman. That is right. 

Senator Lona. Did you not tell me that you regard it as your duty 
to claim for the Federal Government property that might belong to 
the Federal Government; that, if there was a doubt about that, it was 
probably your duty to claim it? 

Mr. Perum an. Well, it is not my duty to claim it. I am not the 
head of the Justice Department. If the United States has a claim and 
that claim is brought to the attention of the Attorney General, he 
determines the policy for the Department. The policy in this matter 
has been determined, and I am attempting to carry it out. 

Senator Lone. Well, now, of course, on the part of those of us who 
represent the States, if we have extensive inland waters, naturally, we 
would want to probably save what we could. I guess some would like 
to let the hide go with the hair, but most of us say, “We will save 
what we can.” But, nevertheless, in your position as the Solicitor 
General, claims are brought to your attention. And, feeling a duty to 
protect the Federal Government, why have you not claimed inland 
waters? There is certainly a substantial value in my State. 

Mr. Pertman. Because, Senator, I do not think the United States 
has any valid claim to them, and I personally would not assert a claim 
on behalf of the United States to them. I would not attempt to 
assert a claim either before Congress or before the Supreme Court 
of the United States in which I did not personally believe. I would 
not do it. 
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Senator Lone. Well, now, you have that certainly to your credit, as 
far as many groups are concerned, although there is a difference of 
opinion about it. But you have gone before the Supreme Court and 
asked them to reverse the “separate and equal” doctrine which has 
been brought before the Court many times; have you not! 

Mr. Peruman. Yes, sir. 

Senator Lone. Could not a future Solicitor General who might feel 
differently about the Pollard decision than you would feel decide he 
should claim it, and feel it was his duty to claim it? 

Mr. Pertman. Of course, Senator, I cannot speak for any future 
Solicitor General. 

Senator Lone. Iam asking if you think he could. Could he not take 
the same attitude about the Pollard doctrine you took about the “sep- 
arate but equal” ~ trine? 

Mr. Pertman. I do not think so for this reason: It could be done, as 
you suggest, and you might get an Attorney General who would "7 it. 
In my opinion, it would ‘be : a very foolish claim to assert, because I do 
not think the Supreme Court would listen to it for 2 minutes, and I 
think that anybody who would attempt to assert such a claim at this 
date, at this late date, after the law had been laid down and confirmed 
over so many years in so many cases, would be a person who would not 
be fit to be Attorney General or Solicitor General. 

Senator Lone. Might I suggest this to you, Mr. Perlman ?’—that in 
the California brief, whoever prepare and I understand 
it was not you who prepared it—but Geiansiont prepared that brief said: 

We consider the Pollard doctrine to be unsound. We do not believe sovereignty 
ever existed in the States: and, therefore, to say that they own the inland 
waters as an attribute of sovereignty in our opinion is wrong. 

Mr. PertMan. Senator, you are not being accurate. 

Senator Lone. Hold on until 1 ask the question. When they say in 
that brief: 

We are not asking this unsound doctrine be reversed, only asking it not be 
extended— 
and when the Court holds in the Federal Government’s favor without 
reaflirming that decision, does that not certainly leave open a relatively 
strong possibility if the Federal Government, having succeeded thus 
far on the argument that the doctrine was unsound, then would pro- 
ceed to say, “We ask that it be reversed”? Why would you say that 
could not be reversed ¢ 

Mr. Pertman. Well, I say it could not be reversed because the posi- 
tion that the Attorney General took in that very California case. 
He assured the Supreme Court in the argument that all that was being 
asked was that the rights of the Federal Government to the marginal 
sea be dealt with; that there be no attempt to reverse anything else or 
to interfere with anybody’s legitimate rights; and that it was the 
purpose of the U nited States to recognize even the equities of those 
who claimed under the States in the marginal sea 

That position was taken before the Supreme ‘Court. It has been 

taken before Congress. It has been incorporated in bills that we have 
been pleading with the Congress to pass ever since the California 
decision. 

We ourselves drafted a bill in order to make it impossible for time 
to be taken up with the argument that is being made here today. We 
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ourselves drafted a bill forever surrendering any possible claim that 
the United States might have to the inland waters. 

Senator Anprerson. What happened to it? 

Mr. PerutMan. It never was passed. 

Senator AnpERSON. Why not? Have you any idea? 

Mr. Pertman. Well, I do not think we ever had any hearing on it 
either in the Senate or in the House. And I am sure that the Senator 
from Louisiana had nothing to do with this, but my own 

Senator Lone. I never knew about the bill until I became a member 
of this committee. 

Mr. Pertman. My own idea about it, Senator, is that the bill was not 
allowed to come to a hearing, or was not passed, because it kept alive 
an unsound argument, and that is all. I have never heard anybody 
object to the bill. And they keep on asking me questions about the 
claims that we might make to inland waters, and I have begged every 
committee I have ever been before to eliminate that question by passing 
the bill, and I have never succeeded in getting any committees really 
to consider it. 

Senator Lone. Is it not entirely possible that the coastal States 
might regard that more or less as an inducement being offered to 
inland States to get them to side with the Federal Government against 
the coastal States as far as their rights are concerned ? 

Mr. Prer~MANn. Senator, every coastal State, including the State of 
Louisiana, has inland waters, some of which flow out into the sea. And 
it would be to their benefit as well as that of any inland State, to have 
such a bill passed and that question eliminated, and I hope sometime 
that the Congress will pass it. 

Senator Lone. I may see fit to agree with you on that. 

Senator Anperson. Would you send me a copy of that bill ? 

Mr. Pertman. We have it right here. 

Senator Lone. There does come a question on the part of those 
coastal States, particularly those that have been sued by the Federal 
Government, to feel now, “Why should we protect other States unless 
they show a similar interest in protecting us?” 

Senator Corvon. I would not mind introducing that as an amend- 
ment to the quitclaim to the tidelands, and we will finish it altogether. 

Senator Lona. That is a good amendment. 

Senator ANnperson. Let’s let him try to finish his statement. 

Mr. Pertman. Indeed, the debates in the Constitutional Convention 
show that the framers were well aware that land disputes would arise 
between the Federal Government and the States—for instance, over 
the so-called Western Territory—and that these disputes would be 
settled judicially. 

It is clear, therefore, that under the Constitution the Congress can- 
not properly review or revise the Supreme Court’s judicial determina- 
tions in the California, Louisiana, and Texas cases. Existing rights 
and powers have been decided by the Court, and legislation should 
start from the premise that the States have never had and do not now 
have title to the submerged lands and that the Federal Government 
has full dominion and paramount rights, including the exclusive right 
to control the use and disposition of the resources of the ocean bed. 

Senator Lone. Mr. Perlman, if we could agree with you on that 
statement, would it not be fair to go at least as far as the present 
Supreme Court did and state that the previous Courts had used lan- 
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guage to indicate that they believed the States owned this property, 
because that was Mr. Justice Black’s language in the California case 
which you are discussing? Would it not be fair to say that certain 
executive agencies of the Federal Government had historically indi- 
cated that they felt the States owned it? 

Mr. Pertman. Well, that is a fact. 

Senator Lona. If you are going to phrase it, do you not think that is 
the way it should be phrased ? 

Mr. Pertman. That is the fact; but, after all, Senator, you rely 
on the executive department; you rely on mist: ake ‘n opinions made 
by one individual—Secretary Ickes, of the Interior Department. 

Senator Lone. I believe you will find there had been some opin- 
ions, some actions, even by your own Justice Department that would 
cert tainly imply they thought the States owned this property. 

Mr. Pertman. No; I do not think so, Senator. I really do not 
think so, and I really do not know of any. It is just an impression 
Ihave. They never had occasion to consider the subject matter until 
recently when this question came up. 

Senator Corpon. You say you do not think they have? 

Mr. Pertman. I do not think they had occasion to consider the 
status of the marginal sea with respect to this. 

Senator Corvon. They passed on these rights to set certain obstrue- 
tions out within the 3-mile limit. 

Mr. Pertman. That was different. Of course, there they did assert 
a Federal right. They asserted not a State right but a Federal right. 

Senator Corvon. Iam speaking of a State right. 

Mr. Pertman. They made sure, I think, so far as they could 
every instance, that it did not interfere with navigation, because 
there is not any question of the Federal 

Senator Corvon. I am not speaking of that at all; I am speaking 
of the Federal Government dealing with the State to get the right 
to use the surface under the water, the land surface, for that purpose. 

Mr. Pertman. Well, all those instances, Senator, were analyzed 
very carefully in that brief; and, while we have been discussing the 
brief in the California case, and while we have been discussing the 
phase of it which the Senator from Louisiana is particularly inter- 
ested in for the moment, the fact is that that is one of the best pieces 
of work, I think, the Justice Department ever turned out in its whole 
history. I had nothing to do with it, so I can speak freely. It was 
done before my time. Anybody who reads that brief cannot help 
but be astonished at the careful and the conscientious and the schol- 
arly way in which every angle of this situation was explored. All 
of the history and all of the authorities in connection with it were 
set out and discussed in that brief, and it is really the last word on 
the subject. I think it did a lot to convince the Supreme Court of 
the proper, legitimate claims of the United States to the marginal 
seas, 

Senator Corpon. Which implies, of course, that all that was done 
on the other brief lacked all of those things. 

Mr. Pertman. No; I think they were very fine. Our brief had to 
be a brief of that excellence to overcome the great work that was done 
by the representatives of the various States. California was the de- 
fendant in that case, but Texas and Louisiana eohk part init. Their 
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attorneys general were represented there, and argued there and filed 
briefs there. 

Senator Lone. Do you not think that even with the wonderful brief 

like the Federal Gov ernment filed in that case, had it been tried before 
the Court where, in the words of Mr. Justice Black, the Court had 
used language to indicate it believed the property belonged to the 
States—do you not think the result might have been different. than 
trying it before the court you tried it before, in that particular case, 
knowing how lawyers can differ on these things? 

Mr. Pertatan. Well, I cannot answer that question. I have no 
reason to think any other court would have handed down any other 
decision. 

Senator Lone. If it had been the same court that decided the Pollard 
doctrine or decision, do you not think so? 

Mr. Peruman. No. 

Senator Lone. Do you not think the court might have thought 
better of the logic of the Pollard decision than the court before which 
this recent case was argued 4 

Mr. Pertman. On the contrary, Senator, I would think the reverse. 
I would think if there is any difliculty with the language in the earlier 
decisions, it was due to the fact that in the Pollard and other cases 
they were dealing only with the inland waters, and nobody had any 
idea that the language that they used with respect to inland waters 
could be misinterpreted and misconstrued to apply to an area that 
they had never considered or had anything to do with. Nobody was 
then thinking about rights in the marginal seas. 

Senator Lone. Now, Mr. Perlman, this fine brief you are talking 
about stated explicitly they thought the Pollard decision was erroneous 
and wrong. 

Mr. PertmMan. That was on the question of inland waters only. 

Senator Lone. Well, they stated, “We think it is wrong,” period, 
In fact, I understand it that way. If you have the brief there—let’s 
take a look at that. 

Mr. Pertman. Whatever was done there is all bygones. The Court 
has decided. 

Senator Anperson. Could we let Mr. Perlman finish his statement 
and come back to that? 

Mr. Periman. Yes; let me finish the statement. 

The true legislative issue then resolves itself into the query whether 
the Congress should give or donate the Federal Government’s rights 
to the oil and gas, and the other valuable miner rals, of the submerged 
coastal lands, to three States at the expense of the people of all ‘the 
other States. Aside from legal arguments as to the rights of the 
coastal States—arguments which have now been authoritatively re- 
jected by the judic iary—I have heard of no reason why such an out- 
right gift or donation should be made. Certainly, the Federal Gov- 
ernment is at least equally capable of husbanding and guarding these 
resources, and of overseeing and supervising their development. It 
is in a far better position to gage and protect the national defense 
interest in these resources, and to deal with foreign nations. And it 
is elementary justice that the benefits flowing from this Federal prop- 
erty should accrue, at least in part, to all the people of the country 
and not merely to the inhabitants of the States which happen to be 
adjacent. If the proponents of this type of legislation would accept 
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the Supreme Court’s decisions as resolving the legal issues, as I think 
they should, they would be hard put to it to advance one substantial 
reason of policy why this enormous donation by the United States to 
the three coastal States should be made. 

Since S. 940 is wholly objectionable to the Department of Justice, 
I shall not point out other provisions of the bill which we believe to 
be defective. But there is one provision of this which I discussed 
when appearing before you in connection with S. 1545, Eighty-first 
Congress, and which, I feel, warrants specific mention at this time. 
That is section 5 (b) which would give to the United States, in time 
of war or national emergency, the right of first refusal to purchase, 
at the prevailing market price, the resources produced from these 
lands. This, of course, gives to the United States nothing which it 
does not already have under the power of eminent domain. But the 
astounding aspect of this proposal is that the bill would give away 
property of the United States in the form of petroleum resources and 
then require it to pay the full value of that property when buying 
it back to meet the needs of a national emergency. Of course, the 
lessees of the State or of the United States producing such petroleum 
would, in any event, be entitled to and would receive, under their lease 
contracts, the customary seven-eighths of the value of the produe- 
tion, but it is difficult to understand why the coastal States, to whom, 
asa matter of grace, the property of the United States would be sur- 
rendered, should receive a one-eighth royalty on that property when 
the United States is required to buy it back for war purposes. 

The committee has heard much testimony to the effect that, until 
Congress acts, no new development can be undertaken with the result 
that new reserves cannot be developed at a time when the country 
needs oil for national defense. This bill is woefully inadequate to 
meet this situation for it deals only with that portion of the Conti- 
nental Shelf within the State boundaries. This is but a minor por- 
tion of the Continental Shelf and the status of the remainder will 
continue to be without enabling legislation necessary to meet the 
current emergency. Thus, even ‘though this bill should become law, 
it would be inadequate to meet our Government's immediate and press- 
ing need. 

Up to this point in my statement, I have assumed, together with the 
proponents of S. 940, ‘that Congress has the constitutional power 
to give away to the States irrevocably the Federal Government's inter 
est in the resources of the ocean bed. At my last appearance before 
this committee, I stated that I felt it my duty to bring to the com- 
mittee’s attention the substantial doubt which exists on this point. 
I am impelled to refer to it again. In the Texas case, the Supreme 
Court said that once low-water mark is reached— 
property rights must then be so subordinated to political rights as in substance 
to coalesce and unite in the national sovereignty— 


and— 
If the property, whatever it may be, lies seaward of low-water mark, its use, 
disposition, management, and control involve national interests and national 
responsibilities (339 U. S. at 719). 

It may well be that the national interest in these resources is such 
that it cannot be granted irrevocably any more than Congress can 
give up the Federal Government’s control over foreign relations. I 





390 SUBMERGED LANDS 


do not wish to be understood as giving this as my definitive opin- 
ion. I am expressing a doubt, ‘based upon the rationale of the 
Supreme Court’s opinions. 

Mr. Chairman, these are the reasons the Department of Justice is 
opposed to S. 940. As we view the situation, the Congress must de- 
cide whether the tremendously valuable mineral resources discov- 
ered and yet to be discovered beneath the oceans beyond our shores 
should be conserved and developed for the benefit of the people of 
the entire country, to whom they now belong, or should be irrevocably 
surrendered by the Federal Government to certain coastal States to 
be exploited and enjoyed by those States alone. To the Department 
of Justice, there can be but one answer to that question. As the Presi- 
dent stated on January 4, 1949, in his message on the state of the 
Union (95 Congressional Record, p. 68) : 

We must adopt a program for the planned use of the petroleum reserves under 
the sea, which are—and must remain—vested in the Federal Government. 

Senator Lone. You make the statement here that this land would 
be exploited. Do you know of any evidence of the States using im- 
proper conservation methods in the production of oil in the tidelands 
or in the marginal sea ? 

Mr. Pertman. I do not know of my own knowledge, Senator. I 
have heard it said that there have been instances where the production 
under States’ leases was very wasteful. I do not know. 

Senator Lone. Have you also heard it said that the States have 
done an extremely good job of conservation and administration of 
their leases in production of petroleum ? 

Mr. Pertman. I am not competent really to speak on that subject 
because I have never gone into it. Maybe the Interior Department 
would know more about it. 

Senator Lone. When you speak of exploitation, then, you speak 
without knowledge of it; you just guess on that subject? 

Mr. Pertman. I speak without any personal knowledge. I speak 
with this knowledge, Senator: That in the emergency in which we 
now find ourselves it seems to me to be evident that the Federal Gov- 
ernment ought to have a veto power on the use of oil and the exploita- 
tion of oil; and in the bill that was drawn by the Department of the 
Interior, the Department of Defense and the Justice Department, 
and which was introduced in Congress—I think the number was 
S. 923, the last Congress—we specifically provided in that bill that 
the National Security Resources Board, I believe, was the ageney—— 

Mr. Wuire. The Secretary of Defense. 

Mr. Peruman. The Secretary of Defense would have a right to 
withdraw, with the Secretary of the Interior, certain areas from 
use when it appeared to them that they may be needed for the national 
defense. 

Senator Lone. Might I read this statement to you which is attrib- 
uted to Secretary Krug, apparently testifying before the Senate Ju- 
diciary Committee of the Eightieth Congress, with reference to policy 
of State control. He said: 

They have done a miraculous job. I think they will continue to do a miraculous 


job whether or not the United States gives up its ownership of these lands to 
the States. 
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Apparently there was one Secretary of the Interior who felt the 
State conservation policies were very good. 

I believe when Mr. Ickes testified before the committee I asked 
him specifically if he had any indications of waste on the part of 
State management and he did not cite any. Although apparently 
there has been some suggestion at times that that was the case, those 
confronted with the opportunity to prove those suggestions, have 
never produced any evidence of it. 

Mr. Pertman. I do not make any such charge. I think the word 
as used in my statement has no sinister connotation whatever. Ex- 
ploitation meant the development, really, more than anything else. 
It was not intended to cast any reflection on anyone. 

Senator Anprerson. May I add one thing here. I was a little bit 
surprised by the statement that the British Government surrendered 
to the Colonies and asked to have that checked because it seemed to 
me there had been a different situation. In the Definitive Treaty 
of Peace Between the United States of America and His Britannic 
Majesty, September 3, 1783—— 

Senator Lonc. Would you read that from the actual language 
used ¢ 

Senator Anperson. Yes. I do not wish to read it all. 

Senator Lone. Could I see it to read the part I had in mind? 

Senator ANDERSON. It does say this 

Senator Corvon. Mr. Chairman, let the whole go into the record. 

Senator Anperson. It is signed by D. Hartley, John Adams, Ben- 
jamin Franklin, and John Jay. 

Senator Lone. Might I point to the language I had in mind? 

Senator Anperson. It does not recognize them as independent 
States. 

Senator Lone. Article I of the treaty says: 

His Britannic Majesty acknowledges the said United States, viz New Hamp- 
shire, Massachusetts Bay, Rhode Island and Providence Plantations, Connecticut, 
New York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North 
Carolina, South Carolina, and Georgia, to be free, sovereign, and independent 
States; that he treats with them as such; and for himself, his heirs and suc- 
cessors, relinquishes all claims to the government, proprietary and territorial 
rights of the same, and every part thereof. 

Certainly spelling those States out individually and describing 
them as free and independent States indicated the Crown’s intention 
to surrender to the States as individual States rather than as a cen- 
tral government. 

Senator Anperson. I wonder then why the individual States did 
not sign the treaty. 

Mr. Pertman. Of course, the treaty was made by the United States 
and not by any individual State. ButI did want to say this, 
Senator—— 

Senator Lone. Now the United States at that time can best be 
described by the Articles of Confederation, which states that each 
State retains its sovereignty, freedom, and independence. 

Mr. Pertman. That is right; that was before the adoption of the 
Constitution of the United States. 

Senator Lone. Right. And therefore when a representative group 
representing these individual States, by virtue of the Articles of 
Confederation, signed that treaty, they were signing for the States, 
which were retaining their independence by the express stipulation 
of the Articles of Confederation. 
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Mr. PerumMan. Senator, let me say this to you because I think the 
answer to the suggestion you make is contained in this situation, 
which is entirely apart from that; and that is, at the time that 
treaty was made and at the time the Constitution of the United States 
was adopted—or, let’s start from the time that England ceded its 
rights to the sovereign States and to the United States, whichever one 
they ceded them to. Senator, this is the important point: England 
did not claim, had not previously claimed, any rights in the marginal 
sea, and when the States were formed, when the Union was cre: ated, no 
State had any rights in the marginal sea. This concept that the 
Supreme Court recognizes tod: ay was not even in existence at that 
time. 

Senator Corpon. When did it come into existence ? 

Mr. Pertman. Mr. Chairman, the interesting thing— 

Senator Corpon. When did it come into existence ¢ 

Mr. PertmMan. We are arguing the case in the Supreme Court 
again, but let me tell you this about it. 

Senator Corpon. All right. 

Mr. Pertman. The first claim of a 3-mile limit was made not on 
behalf of any State. It was made by Thomas Jefferson, when he was 
Secretary of State, on behalf of the United States. It never was made 
by any State. And the truth is that the States never claimed any 
3-mile area then, and some of the States today have not vet claimed 
any rights in any marginal sea. They have never got around to doing 
it: that is all. And the Supreme Court in the case of Zoomey v. 
Witsell, which dealt with fishing rights off the Carolinas, said in that 
case—and with no such proposition as we are dealing with here in- 
volved, but in another connection—the Supreme Court said, that the 
original 13 States did not have any proprietary rights in the marginal 
sea. They were never claimed by them. The rights of the United 
States were claimed in the first instance, as the chairman said this 
morning, by Thomas Jefferson. And the record shows—we referred 
to the record in the brief I was going to send you—the record shows 
there was uncertainty as to what area outside of the coast should be 
claimed by the United States, and Thomas Jefferson said : 

Make it 3 miles because that is the maXimum distance of a cannon shot 
between shore and ship. 

And that area, 3 miles, was asserted then on behalf of the United 
States, not on behalf of any particular State. 

Senator Corpon. Nor any other of the nations. 

Mr. Pertman. Even then there were no proprietary rights claimed 
in the bed of the sea. Nobody was thinking about the bed of the sea 
in those days. And we told the Court, and the Court agreed with us, 
in 1845 and in 1850, when Texas came into the Union and when Cali- 
fornia came into the Union, these rights in the marginal sea, such as 
they were, had not been claimed by any State. The rights that we are 
dealing with today—full dominion—never were claimed by States. 
They never were. And it is only in recent years that such rights have 
been recognized. The last international consideration of the subject, 
I think, was at The Hague in 1930, when, although no treaty was 
adopted on the subject, the proposition given general acquiescence was 
the proposition that all sovereign nations—not political subdivisions 
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of the nations, but nations—had a right to claim full sovereignty 
within a limit of 3 miles. 

Now there has been a lot of trouble since then. The United States 
has consistently held to that 3 miles. It is to its advantage to hold 
to that 3 miles because, maybe as a result of some of the statements 
that have been made by Texas and other states engaged in this litiga- 
tion, other sovereign nations today are beginning to assert claims much 
farther out than 3 miles. And we have been called on in the De- 
partment of Justice—the committee ought to know it—to submit not 
only briefs but statements we have made to the Supreme Court to 
other nations so that they can use them in litigation before the World 
Court where this is really a live question. And our State Department 
thinks that it is to our interest to hold to the 3-mile limit because 
of many factors involved in our relationships with other nations. 

This is a strange thing, Senator: Texas under S. 940—a part I never 
got around to even discussing—wants to claim its boundaries, which 
are 3 leagues in the Gulf of Mexico as the extent of its sovereign au- 
thority, in derogation of the authority of the United States. In their 
fishing operations, fishing operations of citizens of Texas, they want 
to go up to a line 3 miles of the Mexican coast, but they do not want 
the Mexicans to come within 3 leagues, or 9 miles of their coast. And 
that is a problem that is before the State Department today. 

Senator Anprerson. Unfortunately, I have an appointment I have 
to keep, and I am going to ask Senator Long to preside. Before I do, 
I would like to ask consent to insert in the record, and Senator Long 
will consent, I know, the preliminary treaty, which again refers to 
the Commissioners of the United States; the definitive treaty, and the 
declaration that Thomas Jefferson made. If those three could be in- 
corporated—they are not long—in the record at this point, it would 
be helpful. 


(The documents referred to read as follows :) 
PROVISIONAL ARTICLES 
Between the United States of America, and His Brittanie Majesty 
[8 Stat. 54] 


ARTICLES 
Nov. 30, 1782. 


Agreed upon, by and between Richard Oswald, Esquire, the Commissioner 
of His Britannic Majesty, for treating of Peace with the Commissioners of the 
United States of America, in Behalf of his said Majesty, on the one Part, and 
John Adams, Benjamin Franklin, John Juy, and Henry Laurens, four of the 
Commissioners of the said States, for treating of Peace with the Commissioner 
of His said Majesty, on their Behalf, on the other Part, to be inserted in, and 
to constitute the Treaty of Peace, proposed to be concluded between the 
Crown of Great-Britain and the said United States; but which Treaty is not 
to be concluded untill Terms of a Peace shall be agreed upon between Great- 
Britain and France; and His Brittanic Majesty shall be ready to conclude 
such Treaty accordingly. 

Whereas reciprocal advantages and mutual convenience are found by expe- 
rience to form the only permanent foundation of peace and friendship between 
states: it is agreed to form the articles of the proposed treaty, on such princi- 
ples of liberal equity and reciprocity, as that partial advantages (those seeds 
of discord) being excluded, such a_ beneficial and satisfactory intercourse 
between the two countries may be established, as to promise and secure to 
both perpetual peace and harmony. 
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ARTICLE 1. 


His Britannic Majesty acknowledges the said United States, viz. New- 
Hampshire, Massachusetts-Bay, Rhode-Island and Providence Plantations, 
Connecticut, New-York, New-Jersey, Penusylvania, Delaware, Maryland, Vir- 
ginia, North-Carolina, South-Carolina, and Georgia, to be free, sovereign and 
independent States; that he treats with them as such; and for himself, his 
heirs and successors, relinquishes all claims to the gouvernment, propriety and 
territorial rights of the same, and every part thereof. And that all disputes 
which might arise in future, on the subject of the boundaries of the said 
United States, may be prevented, it is hereby agreed and declared, that the 
following are, and shall be their boundaries, viz. 


ARTICLE I, 


From the north-west angle of Nova-Scotia, viz. that angle which is formed 
by a line, drawn due north from the source of St. Croix river to the Highlands ; 
along the Highlands which divide those rivers, that empty themselves into 
the river St. Lawrence, from those which fall into the Atlantic ocean, to the 
northwesternmost head of Connecticut river, thence down along the middle 
of that river, to the forty-fifth degree of north latitude; from thence, by a line 
due west on said latitude, untill it strikes the river Iroquois or Cataraquy ; 
thence along the middle of said river into Lake Ontario, through the middle 
of said lake untill it strikes the communication by water between that lake 
and lake Erie; thence along the middle of said communication into lake Brie, 
through the middle of said lake untill it arrives at the water-communication 
between that lake and lake Huron; thence along the middle of said water- 
communication into the lake Huron; thence through the middle of said lake 
to the water-communication between that lake and lake Superior; thence 
through lake Superior northward of the isles Royal and Phelippeaux, to the 
Long Lake; thence through the middle of said Long Lake, and the water- 
communication between it and the Lake of the Woods, to the said Lake of the 
Woods; thence through the said lake to the most north-western point thereof, 
and from thence on a due west course to the river Mississippi; thence by a line 
to be drawn along the middle of the said river Mississippi untill it shall 
intersect the northernmost part of the thirty-first degree of north latitude. 
South by a line to be drawn due east from the determination of the line last 
mentioned, in the latitude of thirty-one degrees north of the Equator, to the 
middle of the river Apalachicola or Catahouchi; thence along the middle 
thereof to its junction with the Flint river; thence strait to the head of St. 
Mary’s river; and thence down along the middle of St. Mary’s river to the 
Atlantic ocean. East by a line to be drawn along the middle of the river St. 
Croix, from its mouth in the Bay of Fundy to its source, and from its source 
directly north to the aforesaid Highlands which divide the rivers that fall into 
the Atlantic ocean, from those which fall into the river St. Laurence; compre- 
hending all islands within twenty leagues of any part of the shores of the 
United States, and lying between lines to be drawn due east from the points 
where the aforesaid boundaries between Nova-Scotia on the one part, and 
Nast-Florida on the other, shall respectively touch the Bay of Fundy and the 
Atlantic ocean; excepting such islands as now are, or heretofore have been 
within the limits of the said province of Nova-Scotia. 


ARTICLE III. 


It is agreed that the people of the United States shall continue to enjoy 
unmolested the right to take fish of every kind on the Grand Bank, and on all 
the other banks of Newfoundland; also in the gulph of St. Lawrence, and at all 
other places in the sea, where the inhabitants of both countries used at any time 
heretofore to fish; and also that the inhabitants of the United States shall have 
liberty to take fish of every kind on such part of the coast of Newfoundland as 
British fishermen shall use (but not to dry or cure the same on that island) ; 
and also on the coasts, bays and creeks of all other of his Britannic Majesty's 
dominions in America; and that the American fishermen shall have liberty to 
dry and cure fish in any of the unsettled bays, harbours and creeks of Nova- 
Scotia, Magdalen islands, and Labrador, so long as the same shall remain 
unsettled ; but so soon as the same or either of them shall be settled, it shall not 
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be lawful for the said fishermen to dry or cure fish at such settlement, without 
a previous agreement for that purpose with the inhabitants, proprietors or 
possessors of the ground. 


ARTICLE IV. 


It is agreed that creditors on either side, shall meet with no lawful impediment 
to the recovery of the full value in sterling money, of all bona fide debts hereto- 
fore contracted. 


ARTICLE V. 


It is agreed that the Congress shall earnestly recommend it to the legislatures 
of the respective states, to provide for the restitution of all estates, rights and 
properties, which have been confiscated, belonging to real British subjects, and 
also of the estates, rights and properties of persons resident in districts in the 
possession of his Majesty’s arms, and who have not borne arms against the said 
United States. And that persons of any other description shall have free liberty 
to go to any part or parts of any of the thirteen United States, and therein 
to remain twelve months, unmolested in their endeavours to obtain the restitution 
of such of their estates, rights and properties, as may have been confiscated; 
and that Congress shall also earnestly recommend to the several states a recon- 
sideration and revision of all acts or laws regarding the premises, so as to render 
the said laws or acts perfectly consistent, not only with justice and equity, but 
with that spirit of conciliation, which on the return of the blessings of peace 
should universally prevail. And that Congress shall also earnestly recommend 
to the several states, that the estates, rights and properties of such last men- 
tioned persons, shall be restored to them, they refunding to any persons who 
may be now in possession, the bona fide price (where any has been given) which 
such persons may have paid on purchasing any of the said lands, rights and 
properties, since the confiscation. And it is agreed, that all persons who have 
auy interest in confiscated lands, either by debts, marriage settlements, or other- 
wise, shall meet with no lawful impediment in the prosecution of their just 
rights. 

ARTICLE VI. 


That there shall be no future confiscations made, nor any prosecutions com- 
menced against any person or persons for, or by reason of the part which he or 
they may have taken in the present war; and that no person shall on that ac- 
count, suffer any future loss or damage, either in his person, liberty or property, 
and that those who may be in confinement on such charges, at the time of the rati- 
fication of the treaty in America, shall be immediately set at liberty, and the 
prosecutions so commenced be discontinued. 


ARTICLE VII. 


There shall be a firm and perpetual peace between his Britannic Majesty and 
the said States, and between the subjects of the one and the citizens of the other, 
wherefore all hostilities both by sea and land shall then immediately cease: all 
prisoners on both sides shall be set at liberty, and his Britannic Majesty shall 
with all convenient speed, and without causing any destruction, or Carrying away 
any negroes or other property of the American inhabitants, withdraw all his 
armies, garrisons and fleets from the said United States, and from every port, 
place and harbour within the same; leaving in all fortifications the American 
artillery that may be therein ; and shall also order and cause all archives, records, 
deeds and papers, belonging to any of the said states, or their citizens, which in 
the course of the war may have fallen into the hands of his officers, to be forth- 
with restored and delivered to the proper states and persons to whom they belong. 


ARTICLE VIII. 
The navigation of the river Mississippi, from its source to the ocean, shall for 


ever remain free and open to the subjects of Great-Britain, and the citizens of 
the United States. 


80859—51 26 
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ARTICLE IX, 


In case it should so happen that any place or territory belonging to Great- 
Britain or to the United States, should be conquered by the arms of either from 
the other, before the arrival of these articles in America, it is agreed, that 
the same shall be restored without difficulty, and without requiring any 
compensation. 

Done at Paris, the thirtieth day of November, in the vear one thousand seven 
hundred and eighty-two. 

RicHAarpD OSWALD, (1. 8.) 
JOHN ADAMS, (4,453 
B. FRANKLIN, (L. 8.) 
JOHN Jay, (x '‘&) 
Henry LAURENS, (s. 8.) 
Witness, 
CALEB WHITEFOORD, Secretary 
to the British Commission. 
W. T. FRANKLIN, Secretary 
to the American Commission. 


SEPARATE ARTICLE 


It is hereby understood and agreed, that in case Great Britain, at the conelusion 
of the present war, shall recover, or be put in possession of West Florida, the 
line of north boundary between the said province and the United States shall be 
a line drawn from the mouth of the river Yassous, where it unites with the Mis- 
sissippi, due east, to the river Apalachicola. 

Done at Paris, the thirtieth day of November, in the year one thousand seven 
hundred and eighty-two. 

Rricuarp OsSWaLp, (1. 
JOHN ADAMS, (L. 
B. FRANKLIN, (LL. 
JoHN JAY, (L. 
Henry LAURENS, tz 


CaLen WHtIreroorp, Secretary 
to the British Commission. 
W. T. FRANKLIN, Secretary 
to the American Commission, 
A true copy, examined and compared with the original by 
B. FRANKLIN. 
Se 


Passy, December 4, 1 


DEFINITIVE TREATY OF PEACE 
Between the United States of America and his Britannic Majesty 


[8 Stat. 80] 
Sept. 3, 1783 

In the name of the Most Holy and Undivided Trinity. 

It having pleased the Divine Providence to dispose the hearts of the most 
serene and most potent Prince George the Third, by the Grace of God King of 
Great-Britain, France and Ireland, Defender of the Faith, Duke of Brunswick 
and Iainebourg, Arch-Treasurer and Prince Elector of the Holy Roman Empire, 
& c. and of the United States of America, to forget all past misunderstandings 
and differences that have unhappily interrupted the good correspondence and 
friendship which they mutually wish to restore; and to establish such a bene- 
ficial and satisfactory intercourse between the two countries, upon the ground 
of reciprocal advantages and mutual convenience, as may promote and secure 
to both perpetual peace and harmony: And having for this desirable end, 
already laid the foundation of peace and reconciliation, by the provisional 
articles, signed at Paris, on the thirtieth of November, one thousand seven 
hundred and eighty-two, by the commissioners empowered on each part, which 
articles were agreed to be inserted in, and to constitute the treaty of peace pro- 
posed to be concluded between the crown of Great-Britain and the said United 
States, but which treaty was not to be concluded until terms of peace should 
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be agreed upon between Great-Britain and France, and his Britannic Majesty 
should be ready to conclude such treaty accordingly; and the treaty between 
Great-Britain and France, having since been concluded, his Britannic Majesty 
and the United States of America, in order to carry into full effect the provi- 
sional articles abovementioned, according to the tenor thereof, have constituted 
and appointed, that is to say, His Britannic Majesty on his part, David Hartley, 
Esquire, Member of the Parliament of Great-Britain ; and the said United States 
on their part, John Adams, Esquire, late a Commissioner of the United States 
of America at the Court of Versailles, late Delegate in Congress from the state 
of Massachusetts, and Chief Justice of the said state, and Minister Plenipotentiary 
of the said United States, to their High Mightinesses the States General of the 
United Netherlands; Benjamin Franklin, Esquire, late Delegate in Congress 
from the state of Pennsylvania, President of the Convention of the said state, 
and Minister Plenipotentiary from the United States of America at the Court 
of Versailles; John Jay, Esquire, late President of Congress, and Chief Justice 
of the state of New-York, and Minister Plenipotentiary from the said United 
States at the Court of Madrid, to be the Plenipotentiaries for the concluding 
and signing the present definitive treaty; who after having reciprocally com- 
municated their respective full powers, have agreed upon and confirmed the 
following articles. 


ARTICLE I. 


His Britannic Majesty acknowledges the said United States, viz. New-Hamp- 
shire, Massachusetts-Bay, Rhode-Island and Providence Plantations, Connecti- 
cut, New-York, New-Jersey, Pennsylvania, Delaware, Maryland, Virginia, North- 
Carolina, South-Carolina, and Georgia, to be free, sovereign and independent 
States; that he treats with them as such; and for himself, his heirs and suc- 
cessors, relinquishes all claims to the government, propriety and territorial 
rights of the same, and every part thereof. 


ARTICLE IT, 


And that all disputes which might arise in future, on the subject of the 
boundaries of the said United States, may be prevented, it is hereby agreed and 
declared, that the following are, and shall be their boundaries, viz. from the 
north-west angle of the Nova-Scotia, viz. that angle which is formed by a line, 
drawn due north from the source of St. Croix river to the Highlands; along the 
said Highlands which divide those rivers, that empty themselves into the river St. 
Lawrence, from those which fall into the Atlantic ocean, to the northwestern- 
most head of Connecticut river, thence down along the middle of that river, to the 
forty-fifth degree of north latitude; from thence, by a line due west on said lati- 
tude, until it strikes the river Lroquois or Cataraquy : thence along the middle of 
said river into lake Ontario, through the middle of said lake until it strikes the 
communication by water between that late and Lake Erie; thence along the middle 
of said communication into lake Erie, through the middle of said lake until it 
arrives at the water-communication between that lake and lake Huron: thence 
along the middle of said water-communication into the lake Huron: thence through 
the middle of said lake to the water-communication between that lake and lake 
Superior; thence through lake Superior northward of the isles Royal and Pheli- 
peaux, to the Long Lake; thence through the middle of said Long Lake, and the 
water-communication between it and the Lake of the Woods, to the said Lake of 
the Woods; thence through the said lake to the most north-western point thereof, 
and from thence on a due west course to the river Mississippi; thence by a 
line to be drawn along the middle of the said river Mississippi until it shall 
intersect the northernmost part of the thirty-first degree of north latitude. 
South by a line to be drawn due east from the determination of the line last 
mentioned, in the latitude of thirty-one degrees north of the Equator, to the 
middle of the river Apalachicola or Catahouche;: thence along the middle thereof 
to its junction with the Flint river; thence strait to the head of St. Mary's 
river; and thence down along the middle of St. Mary’s river to the Atlantic 
ocean, East by a line to be drawn along the middle of the river St. Croix, from 
its mouth in the Bay of Fundy to its source, and from its source directly north 
to the aforesaid Highlands which divide the rivers that fall into the Atlantic 
ocean, from those which fall into the river St. Lawrence; comprehending all 
islands within twenty leagues of any part of the shores of the United States, 
and lying between lines to be drawn due east from the points where the afore- 
said boundaries between Nova-Scotia on the one part, and East-Florida on the 
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other, shall respectively touch the Bay of Fundy and the Atlantic ocean; ex- 
cepting such islands as now are, or heretofore have been within the limits of 
the said province of Nova-Scotia. 


ARTICLE III. 


It is agreed that the people of the United States shall continue to enjoy 
unmolested the right to take fish of every kind on the Grand Bank, and on all 
the other banks of Newfoundland; also in the gulph of St. Lawrence, and at 
all other places in the sea, where the inhabitants of both countries used at any 
time heretofore to fish; and also that the inhabitants of the United States 
shall have liberty to take fish of every kind on such part of the coast of New- 
foundland as British fishermen shall use (but not to dry or cure the same 
on that island); and also on the coasts, bays and creeks of all other of his 
Britannic Majesty’s dominions in America; and that the American fishermen 
shall have liberty to dry and cure fish in any of the unsettled bays, harbours 
and creeks of Nova-Scotia, Magdalen islands, and Labrador, so long as the 
same shall remain unsettled; but so soon as the same or either of them shall 
be settled, it shall not be lawful for the said fishermen to dry or cure fish 
at such settlement, without a previous agreement for that purpose with the 
inhabitants, proprietors or possessors of the ground. 


ARTICLE Iv, 


It is agreed that creditors on either side, shall meet with no lawful impedi- 
ment to the recovery of the full value in sterling money, of all bona fide debts 
heretofore contracted. 


ARTICLE V. 


It is agreed that the Congress shall earnestly recommend it to the legislatures 
of the respective states, to provide for the restitution of all estates, rights and 
properties, which have been confiscated, belonging to real British subjects, and 
also of the estates, rights and properties of persons resident in districts in the 
possession of his Majesty’s arms, and who have not borne arms against the said 
United States. And that persons of any other description shall have free liberty 
to go to any part or parts of any of the thirteen United States, and therein to 
remain twelve months, unmolested in their endeavours to obtain the restitution 
of such of their estates, rights and properties, as may have been confiscated ; 
and that Congress shall also earnestly recommend to the several states a re- 
consideration and revision of all acts or laws regarding the premises, so as to 
render the said laws or acts perfectly consistent, not only with justice and 
equity, but with that spirit of conciliation, which on the return of the blessings 
of peace should universally prevail. And that Congress shall also earnestly 
recommend to the several states, that the estates, rights and properties of such 
last mentioned persons, shall be restored to them, they refunding to any persons 
who may be now in possession, the bona fide price (where any has been given) 
which such persons may have paid on purchasing any of the said lands, rights 
or properties, since the confiscation. And it is agreed, that all persons who 
have any interest in confiscated lands, either by debts, marriage settlements, 
or otherwise, shall meet with no lawful impediment in the prosecution of their 
just rights. 


ARTICLE VI. 


That there shall be no future confiscations made, nor any prosecutions com- 
menced against any person or persons for, or by reason of the part which he or 
they may have taken in the present war; and that no person shall, on that 
account, suffer any future loss or damage, either in his person, liberty or prop 
erty ; and that those who may be in confinement on such charges, at the time of 
the ratification of the treaty in America, shall be immediately set at liberty, and 
the prosecutions so commenced be discontinued. 


ARTICLE VII, 


There shall be a firm and perpetual peace between his Britannic Majesty and 
the said States, and between the subjects of the one and the citizens of the other, 
wherefore all hostilities, both by sea and land, shall from henceforth cease: all 
prisoners on both sides shall be set at liberty, and his Britannic Majesty shall, 
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with all convenient speed, and without causing any destruction, or carrying 
away any negroes or other property of the American inhibitants, withdraw all 
his armies, garrisons and fleets from the said United States, and from every 
pest, place and harbour within the same; leaving in all fortifications the Ameri- 
can artillery that may be therein; and shall also order and cause all archives, 
records, deeds, and papers, belonging to any of the said states, or their citizens, 
which in the course of the war may have fallen into the hands of his officers, to 
be forthwith restored and delivered to the proper states and persons to whom 
they belong. 
ARTICLE VIII. 


The navigation of the river Mississippi, from its source to the ocean, shall 
for ever remain free and open to the subjects of Great-Britain, and the citizens 
of the United States. 

ARTICLE IX. 


In case it should so happen that any place or territory belonging to Great- 
Britain or to the United States, should have been conquered by the arms of either 
from the other, before the arrival of the said provisional articles in America, 
it is agreed, that the same shall be restored without difficulty, and without 
requiring any compensation. 

ARTICLE X. 


The solemn ratifications of the present treaty, expedited in good and due 
form, shall be exchanged between the contracting parties, in the space of six 
months, or sooner if possible, to be computed from the day of the signature 
of the present treaty. In witness whereof, we the undersigned, their Ministers 
Plenipotentiary, have in their name and in virtue of our full powers, signed 
with our hands the present definitive treaty, and caused the seals of our arms to 
be affixed thereto. 

Done at Paris, this third day of September, in the year of our Lord one thou- 
sand seven hundred and eighty-three. 

D. HARTLEY, (L. 8.) 

JOHN ADAMS, (L. 8.) 

B. FRANKLIN, (L. 8.) 

JOHN JAY, (L. 8.) 
@ * * + € ca * 


Text of the official communication from Thomas Jefferson, Sec- 
retary of State, to the Honorable George Hammond, British Minister 
to the United States, dated November 8, 1793, as set forth in House 
Executive Document No. 324, Forty-second Congress, Second session 
[1872], page 5538-554. 


Mr. Jefferson to Mr. G. Hammond. 
GERMANTOWN, November 8, 1793. 

Str: The President of the United States, thinking that, before it shall be 
finally decided to what distance from our sea shores the territorial protection 
of the United States shall be exercised, it will be proper to enter into friendly 
conferences and explanations with the powers chiefly interested in the naviga- 
tion of the seas on our coasts, and relying that convenient occasions may be 
taken for these hereafter, finds it necessary in the mean time to fix provision- 
ally on some distance for the present government of these questions. You are 
sensible that very different opinions and claims have been heretofore advanced 
on this subject. The greatest distance to which any respectable assent among 
nations has been at any time given, has been the extent of the human sight, 
estimated at upward of twenty miles, and the smallest distance, I believe, 
claimed by any nation whatever, is the utmost range of a cannon-ball, usually 
stated at one sea-league. Some intermediate distances have also been insisted 
on, and that of three sea-leagues has some authority in its favor. The char- 
acter of our coast, remarkable in considerable parts of it for admitting no ves- 
sels of size to pass near the shores, would entitle us, in reason, to as broad a 
margin of protected navigation as any nation whatever. Reserving, however, the 
ultimate extent of this for future deliberation, the President gives instructions 
to the officers acting under his authority, to consider those heretofore given 
them as restrained for the present to the distance of one sea-league or three geo- 
graphical miles from the sea-shores. This distance can admit no opposition, as 
it is recognized by treaties between some of the powers with whom we are con- 
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nected in commerce and navigation, and is as little, or less, than is claimed 
by any of them on their own coasts. 

For the jurisdiction of the rivers and bays of the United States, the laws of 
the several States are understood to have made provision, and they are, more- 
over, as being land-locked, within the body of the United States. 

Examining, by this rule, the case of the British brig Fanny, taken on the 8th 
of May last, it appears from the evidence that the capture was made four or five 
miles from the land, and consequently without the line provisionally adopted 
by the President, as afore-mentioned. 

I have, & ¢., 

(Signed) TH. JEFFERSON. 

Senator Lone (presiding). Mr. Solicitor General, you are familiar, 
naturally, with the writings of Lord Hale on this subject, which 
were back in the seventeenth century, about 1610. It was long before 
the Revolution, certainly, by about 150 years as I recall it. I believe 
that Lord Hale’s work was recognized for some time as the standard 
authority on that subject, stating that the sovereign owned such 
rights as there were in the marginal sea. I assume you are familiar 
with that authority, which was cited in the California case. 

Mr. Per~Man. Senator, there were a lot of authorities cited. 

Senator Lone. I believe the Federal Government even used it in 
their brief; on one occasion the Department of Justice cited his posi- 
tion. 

Mr. Pertman. That brief, which I tried very inadequately to de- 
scribe a little while ago, has a reference to all of the authorities, I 
think, that were important, starting much earlier than Hale’s writ- 
ings on the subject. And there has been, through the ages, a dis- 
agreement as to what those rights were. There was a time, I think, 
when England claimed most of the Atlantic Ocean as being its per- 
sonal possession, and there were Dutch writers who had different 
views on the subject. 

Senator Lone. Now it is my understanding that Lord Hale’s writ- 
ings were to the effect that the King, as the sovereign, held for the 
nation rights that existed in the marginal sea; that subsequent thereto 
writings and decisions of the British courts were to the effect that 
the Crown could not claim any further out than it could control: 
and that the three-mile limit was more a limitation of the doctrine 
that the Crown more or less possessed the marginal sea on the theory 
it could not possess more than it could control from the shore. Are 
you familiar with that line of reasoning? 

Mr. Pertman. Yes. Well, they all adopted different lines of reason- 
ing, Senator, depending upon what the situation happened to be in 
the particular times in which they lived. Lord Hale claimed rights 
on behalf of the Stuarts, the Kings of England, and his claims were, 
I understand, later repudiated by England itself. They changed 
their views from time to time as different conditions emerged. But 
those questions, really, Senator, all of them are only of academic 
interest here. 

Senator Lone. It is my understanding 

Mr. PertmMan. Unless you want to go back and reargue the Supreme 
Court decision, and I just do not want to do that because the Supreme 
Court has decided this matter, and I do not see where we get by 
going back into history and trying to show that the Supreme Court, 
in your opinion, should not have decided what it did decide. It did 
decide it. We are bound by it. 
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Senator Lone. It does not do any harm to look at the history. 
Possibly you do not see what I have in mind. 

Mr. Pertman No, possibly not. 

Senator Lone. It was my understanding that the argument that 
the King possessed the beds of the navigable streams, or the sover- 
eignty possessed the beds of the nagivable streams, was an exten- 
sion of the rule that the King actually owned the marginal sea, as 
set forth by Lord Hale back in the seventeenth century. "Is that your 
understanding of it? 

Mr. Pertman, I do not know, Senator. Whatever views Hale had 
on it were later repudiated by England itself. 

Senator Lone. What are you referring to as far as Hale’s views 
being repudiated by England itself? 

Mr. Pertman. Well, his claims of the extent of the authori ity of 
the Stuart Kings over the beds of the ocean, or the ocean itself. 

Senator Lona. In the marginal sea and land adjacent. 

Mr. Pertman. Nobody agreed, Senator, what a marginal sea was. 
The marginal sea concept, as we have it today, is of fairly recent 
origin, because when you go back to the Roman times and they used 
great rowboats, you will find they kept pretty close to the shore. 
They had to. And the idea of sovereignty for any purpose, even for 
War purposes, was over a very limited area. It grew later, as the 
ships of war became more powerful. But the thing has changed from 
time to time, and the concept, as we know it today, has very little 
relationship to the conditions under which other ideas were advanced. 

Senator Long. In the report of the Eightieth Congress on this 
bill, which IT assume you have seen on one occasion or another, the 
Senate Judiciary Committee referred to a statement by Judge Manley 
O. Hudson, professor of international law at Harvard for the past 
25 years and former member of the World Court at The Hague. And 
in that report they stated that he testified that the doctrine of the 
Pollard case arose from the marginal sea rule, and that it was trans- 
planted from the marginal sea to the navigable waters, bays, and 
rivers; that the sovereignty possessed the beds of the marginal sea 
and that by the same reason it possessed the-arms of the sea or the 
extensions of it, which would include the lands affected by the rise 
and fall of the tide, as 1 understand it. Is that your understanding 
of the reasoning and the basis of the Pollard decision ¢ 

Mr. Pertman. Well, I do not know, Senator. I am not interested 
very much in Professor Hudson’s views on it. He was retained and 
pi aid by the State of Texas to represent it in this matter, and he is an 
advocate on the other side of this « rn He is an attorney in the 
matter. He signed a brief filed Texas. His theories were re- 
jected by the Supreme C a of the U nited States, and I am not will- 
ing to subscribe to his ides 

Senator Lone. Well, he did not win the Texas case. 

Mr. Pertman. That is right. 

Senator Lone. I will agree with you on that. That is not to say 
that his argument, the idea that possession of the water bottoms, was 
an attribute of sovereignty and it arose in the marginal sea is not 
necessarily correct. 

Just to read from the testimony : 

In the English case of the Royal Fishery of the River Banne, decided in 1610 
(80 Eng. Rep. 540), it was said: 
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“The reason for which the King hath an interest in such navigable river, so 
high as the sea flows and ebbs in it, is, because such river participates of the 
nature of the sea, and is said to be a branch of the sea so far as it flows.” 

Now it is my understanding that that was the basis upon which it 
was held that as an attribute of sovereignty the States possessed the 
beds of their navigable waters, which is ‘set forth in the Pollard deci- 
sion. Certainly there was some precedent for the Pollard decision 
in the law of England. Is that your understanding, that this theory 
originated in the marginal sea and it was an extension of that theory 
that applied it to the inland waters? 

Mr. PertMan. Are you asking me? 

Senator Lone. Yes. 

Mr. Prertman. I have not read the Pollard decision recently, and I 
would not want to express any opinion on it without reading it again. 
That may be an accurate analysis of how the decision was : ‘arrived at 
by the Supreme Court, but I am not willing to accept it without 
going back and refreshing my recollection on it, to begin with, and, 
secondly, I do not think it has any relevance to what we are talking 
about. 

As I said in my statement, I think it is the duty of this committee 
to recognize the validity of the decisions of the Supreme Court of 
the United States. Now what Congress wants to do with the resources 
after that is certainly the business of Congress and Congress will 
determine it. But I do think that Congress ought to start from the 
premise that the Supreme Court has spoken on this subject, not once 
but four times; and, if we start from the premise that the United 

States has paramount power, the question before the house is, “What 
are we going to do about it? ” Tf it is good policy to give it to the 
adjacent States, and if Congress wants to do that, Congress will do it. 
But to go back and try to reargue the basis of the Supreme Court de- 
cision, I think, is to do something totally irrelevant, and I do not see 
why you want to do that. 

Senator Lone. Let me ask you a question or two with regard to a 
different subject. 

Mr. Pertman. If the Supreme Court had decided that the States 
had paramount power there, certainly nobody would listen to us if 
we should come to Congress and try to get Congress to act on the 
assumption that the Supreme Court was wrong. 

Senator Lone. I would like to ask a few more questions. Senator 
Cordon, you might have a question or two you would like to ask. 
I have some questions on a completely different line, so you go ahead. 

Senator Corpon. Go right ahead. 

Senator Lone. So far you have only claimed oil in this marginal 
belt, 3 miles or 10 miles, as the case may be. Is it your duty to | pro- 
tect the Government’s interest, particularly once these things are 

called to your attention, in things that belong to the Government. 
Why have you not claimed the revenues coming from sand, gravel, 
and oysters? 

Mr. Pertman. Well, Senator, we have not claimed any particular 
things except to the extent that we have asserted a claim to the min- 
erals of the ocean bed. The particular mineral, as you know, in 
which the Government is interested is oil. And in the suit we filed 
we asked for an accounting of the royalties received from oil. It has 
been the purpose of the Government, the very clear purpose, to assert 
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its rights with respect to oil because oil happens to be, in this period 

of emergency, and it happens to be because of conditions generally, a 
most vital mineral. And so the suits have been directed toward 
clearing up the status as to the control and the ownership of that 
mineral, that is all. 

Senator Lone. It was held—if it was not directly held, certainly 
the effect of the Court’s action in the Louisiana and Texas cases was 
that you could not go back and claim revenues prior to the time you 
tiled your suit. Was that not the case? Certainly you had that con- 
troversy. You claimed that the State of Louisiana should account 
from the date of the decision in the California case. 

Mr. Pertman. That is right. 

Senator Lone. The Supreme Court only granted you the right 
to go back to the day you had filed suit against Louisiana. 

Mr. Pertman. They did not even give us that. 

Senator Lone. They did not require Louisiana to account from 
that date? 

Mr. Pertman. No, they did not even give us that. 

Senator Lone. What did they do? 

Mr. Pertman. They did not re quire Louisiana to account for any 
revenues prior to the day of the decision. They only let us have an 
accounting from the date of the decision. 

Senator Lone. In other words, only from the date of the actual deci- 
sion of the Court would they let you require an accounting ‘ 

Mr. Pertman. That is right. 

Senator Lone. Therefore anything that may get away from you be- 
fore you actually get a decision, if they follow that same precedent. 
would apparently still belong to the States. Would that not be true 

Mr. Pertman. Well, apparently we could not get it back, regard- 
less to whom it belonged. 

Senator Lone. That is right. The point I have in mind—if things 
of value are being taken from the sea and you do not get them before 
they are taken, apparently if the State gets them before you get your 
judgment, : and certainly if the State gets ‘them before you file your suit, 
the Federal Government has then lost its right to claim that? 

Mr. Pertman. That is right. 

Senator Lone. Now, w ith | regard to even my own State, we are ob- 
taining substantial revenue from sand, gravel, oysters, and other 
marine products. On behalf of the Federal Government why do you 
not claim that ? 

Mr. PertmMan. Well, Senator, I think I told you before that I at- 
tempt to carry out 

Senator Lona. It has a great amount of value. 

Mr. Peritman (continuing). Attempt to carry out the policy that 
is determined by the President and by the Attorney General. Nobody 
has suggested that we bring any more actions than the ones we have 
filed. 

Senator Lone. Well, you say when it is called to your attention. 

Mr. Pertman. It is not up to me to make that determination. 

Senator Lone. You made the statement that when called to your 
attention it is your duty, or the Attorney General’s duty, to seek those 
things. 
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Mr. Pertman. No. You are coming back to the suggestion before 
that I said, if there was any claim made by the U nited States, it was 
my duty to prosecute. Of course, as I explained, it is my duty when 
the policy of the United States is decided to make that claim. I sup- 
pose the United States has plenty of claims against plenty of people 
it never asserts, but it is not up to me to snoop around and hunt out 
the claims. 

Senator Lona. Now, here is an example: The State of Maine, as I 
understand it, is collecting about $14 million a year from revenue on 
kelp, clams, lobsters, mussels, and fish. 

Now, of course, I do not think the State of Lou'siana should have 
been sued. Nevertheless, they were sued and the suit was won. But 
it would seem to me it is discrimination to sue Louisiana, to say we 
cannot have the oil that is in our coastal belt, and not to sue the State 
of Maine to get that $14 million they are deriving from kelp, clams, 
lobsters, mussels, and fish. Now how can you justify the discrimina- 
tion of proceeding against Louisiana and not proceeding against 
Maine? 

Mr. Pertman. I do not think there is any discrimination, Senator, 
because Louisiana has a large, enormous quantity of marine life off 
its shores, and residents and citizens of Louisiana have been taking 
fish and other marine life from the coastal waters of Louisiana, and 
the United States Government has never asserted any claim to them. 
So, in that respect, they are in exactly the same position as the citizens 
of Maine. 

Senator Lone. Well, how about the kelp? We do not have any kelp 
in Louisiana. 

Mr. Pertman. Well, there is kelp, I believe, off the coast of Cali- 
fornia, and the Government has not made any claim to that. 

Senator Lone. Why do you not claim it, though? Why should you 
pick on one resource and say that you claim that one? "If you own 
that one resource, how can you make the distinction and say you own 
the oil but you do not own the sand and the shells? 

Mr. Pertman. We do not say that at all. 

Senator Lone. Is there any doubt in your mind if you own the oil 
you also own the sand and the shells? 

Mr. Pertman. Well, they are in a different category, Senator. 

Senator Lone. What is the difference? Why do you not own those 
if you own the oil? 

Mr. Preriuman. In the first place, we get back to the same old ques- 
tion as to what ownership means. 

Senator Lone. If you have paramount rights over the oil and full 
dominion over the oil, why do not your paramount rights and full 
dominion apply to the sand and shells, as well as the oil! 

Mr. Pertman. I think, perhaps, it does. 

Senator Lone. Now, if it does, you certainly have the right to claim 
it, do you not? 

Mr. PertmMan. We havea right to claim a lot of things, Senator, that 
we do not claim. 

Senator Long. If you have the right, you also have a duty to claim 
it, do you not, on behalf of the Federal Government? Does not your 
Department have that duty ? 

Mr. Pertman. No; I do not think so. 
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Senator Lone. Did you not tell the Court it was your duty to claim 
the oil? 

Mr. Pertman. In the Louisiana case? 

Senator Lone. Yes. 

Mr. Pertman. Yes; because the policy had been determined with 
respect to oil. It has not been determined with respect to any other 
mineral ? 

Senator Lone. Determined by whom? 

Mr. Pertman. By the President. 

Senator Lona. And by the Department of Justice? 

Mr. PertmMan. Of course, it acts with the President. 

Senator Lone. Now, any time the President so determines, he is 
perfectly free to claim the sand and gravel, is he not, and shells and 
kelp? 

Mr. Pertman. Senator, all we did—and this ought to be under- 
stood—all we did when we went to court was to ask the Supreme 
Court to determine the status of these areas as to whether the State 
bad paramount rights or the Federal Government had paramount 
rights. Now it has been determined that the Federal Government has 
paramount rights. We cannot take that oil, although it belongs to 
us. We cannot issue leases for it until Congress authorizes us to do it. 

Senator Lone. Well, but you can keep the States from taking the oil 
out. That is what you have been doing, is it not / 

Mr. Pertman. That is right. 

Senator Lone. Why do you not keep them from taking out the 
shells¢ When the shells are gone, they are gone. There is a limited 
supply of them. 

Mr. Feruman. I do not think anybody foresees such a situation 
with respect to anything else. Unless such times arrive where it 
becomes important and vital to the conduct of this country and the 
defense of this country, I do not think there would be any disposition 
on the part of the Federal Government to interfere with what the 
States have been doing. That is my own view. You asked me for it 
and that is it. 

Senator Lone. Why is it not just as much possible, under the Fed- 
eral Government’s war powers and powers in navigation and com- 
merce, to go set yourself a barge out in 12 feet of water off Louisiana’s 
coast and dig some shells, as it is to go out there and operate a drilling 
rig? What is the difference? It is the same type of interference with 
national sovereignty, is it not? In both cases you are striking natural 
resources, 

Mr. Permman. Yes; but, as I said, there has not been any need 
shown that would be of such an important nature as to motivate the 
Federal Government in adopting a different policy from the one that 
has been pursued, which is not to attempt to assert any rights in 
connection with other things. 

Senator Lone. Do I understand your logic to be that you feel that 
you should pursue a policy, if somebody has some oil, you want to go 
get that, but if it is just shells or oysters, or sand, that is not of con- 
sequence to you, so you just let anybody who wants to come in and 

take that away? Is that the policy? 

Mr. Pert an. Well, I do not fix the policy, Senator, I do not do it. 
All I do is conduct the litigation. 


. 
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Senator Corpvon. What is the policy? Tell us, if you know, what 
it is, whoever fixes it. 

Mr. Pertman. Well, with respect to this, the policy has been to 
have the status of the Federal rights determined. All ae know that 
the reason for having it determined was oil, the existence and the 
discovery of oil. 

Senator Corpon. Undoubtedly. 

Mr. Pertman. Oil in the submerged lands of the sea, and the in- 
vention of methods to extract the oil from the sea. 

Senator Cornon. Which the Government did not invent. 

Mr. Pertman. And neither did the States, Senator. That has been 
comparatively recently. The existence of oil reserves is of vital con- 
cern to the National Government, and it is, for many reasons of which 
‘you are well aware, interested in developing the Nation’s oil resources 
and having them developed along lines that will be of most benefit to 
all of the people in this country. And that is the reason for its interest 
in this subject, and that is the reason why the Federal Government 
here is asserting its rights. It has not found it necessary to assert its 
rights with respect to other minerals. 

The Senator pointed out today that there may be other minerals 
buried in the bed of the sea that might become more vital than oil, 
and I assume, if that situation should arise, the Federal Government 
will undoubtedly assert its rights. But, with respect to other opera- 
tions that have been going on in the sea, the Federal Government ap- 
parently has not thought it of suflicient importance to assert any 
claims with respect to them, and it is content to allow the States, with- 
out any objection, to exercise the police authority and other authority 
that they have exercised over a period of years with respect to those 
things. 

The Federal Government has powers in a great many fields that it 
does not exercise, but could exercise—interstate powers. The present 
proposals for legislation on crime, for instance, 1s designed to put the 
Federal Government in a field that it has not occupied before, but 
which it could occupy. 

Senator Corpon. It has occupied it to some extent. 

Mr. Pertman. To some extent, but apparently not enough. 

Senator Corpon. It is about ready now to go into the rain-making 
business. 

Mr. Pertman. I do not know. But here, as Senator Long pointed 
out this morning, it may become necessary for the United States to 
assert its authority with respect to other minerals. It has done it 
with respect to oil because that is vital. It has not done it with re- 
spect to anything else apparently because those who determine polli- 
cies have not found that it is necessary or advisable to make any other 
claims. 

Senator Corpon. That adds up to this: Every State along either 
of our oceans or our Gulf, as to exercising any rights or claims or 
uses below low-water mark, must forever face the fact that some of 
these days some other President or some other Department of Justice 
will conclude that it desires to assume additional jurisdiction and 
proceed so to do. 

Mr. Pertman. Except this, Senator: It cannot exercise those rights 
without the consent and the direction of Congress, and that is why 
we are here today. : 
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Senator Corvon. It can prohibit the States from exercising it. 
That is the point. 

Mr. Pertman. Unless Congress should determine to the contrary. 

Senator Corvon. There is the whole meat in this coconut. 

Mr. Per~tman. Yes, sir; that is the situation. 

Senator Cornon. I think you are dead right about that—it is the 
only legal effect you can read into the decision. 

Senator Lons. I have a list of resources and interests that various 
States have asserted to which I feel that applies. For example, Ala- 
bama has 101,760 acres, much of which is being used to produce sand, 
gravel, shell, oysters, and oil, and also have oil and gas leases. Now 

all of those resources could be just as much subject to the Federal 
Government’s assertion of paramount power as could be the case with 

regard to Louisiana oil. There is no reason why it could not be as- 
serted just as completely. In fact, I fail to understand why it has not 
been asserted, but it could be asserted, could it not / 

Mr. Pertman. Well, I am not certain, Senator. You pose ques- 
tions to me which we have not had any occasion to consider really. 
But when you deal with some of the things, marine life that swims in 
the sea, to some extent their legal status could be compared to bird 
life, wild birds inthe air. You start with a different concept of rights 
with respect to those things. Oil is imbedded. 

Senator Lone. Insofar as there are to be leases of part of the bed 
of the ocean for those purposes, the purposes of fishing or oyster beds, 
the cultivation of oysters, certainly the Federal Government’s Ss para- 
mount authority and paramount rights could be exercised, could it 
not? 

Mr. Peruman. So far as it related to the soil, where some States 
do issue leases in the ocean and outside of the inland waters, it is 
probable that the authority of the Federal Government could be 
asserted. But where you are dealing with those things that are not 
fixed to the soil, or are not the subject of a lease—for example, fish 
that swim in the sea—the ordinary rule is that a person who takes it 
takes title with it. They are not aflixed to the soil. It seems to me 
there is a different principle of law that is applied to that kind of 
an operation than to an operation that has to do with the submerged 
lands. 

Senator Corpon. I can see that differentiation, but this one bothers 
me a little bit: With reference to oyster beds below low-water mark 
in open sea, they are fixed. Now States have granted leases on those 
areas. I imagine in some areas it is quite a profits ible ae Sup- 
pose that a citizen simply stakes himself out an area and says to the 
State, “By reason of these decisions you have no interest ae ‘e which 
you can lease.” What position is the State to take with reference to 
that kind of a claim, in your opinion, in view of these decisions and 
their legal effect ? 

Mr. Pertman. Well, I personally do not know, Senator, as to oyster 
beds, whether there are oyster beds that are in the open sea. I know 
we have them in the Chesapeake Bay, which is a bay. 

Senator Lone. As I understand it, the Federal Government has 
been arguing that bays which are at their mouths more than 10 miles 
in width are claimed by the Government under its paramount right 
as being open sea, or at least as not being part of the inland waters. 
If they are more than 10 miles wide, the F ‘ederal Government is assert- 
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ing in California its claim to those bodies, and the Chesapeake Bay is 
one of those. 

Mr. Pertman. Well, that rule has its exceptions, Senator. And 
what we have stated is that when you come to measure an area to 
determine whether or not it is a bay under ordinary rules, you use 
that 10-mile measurement, but there are exceptions to that, and one of 
the exceptions is that whenever a body of water has historically been 
a bay over a long period of years, and has been considered to be a bay, 
then we consider it to be a bay. 

Senator Corvon. That is true of San Pedro Bay, is it not? 

Mr. Pertman. No. San Pedro Bay is called a bay, but we think 
that part of it is inland and part is in the open sea. 

Senator Corvon. In other words, a bay is just what you want to 
call it. 

Mr. Pertman. No; it is not what we want to call it. In the last 
analysis, if there is any dispute about it, the Court will have to deter- 
mine whether it is a bay or whether it is an inland water or open sea. 

Senator Corvon. Those questions then remain open until there is a 
Court decision definitive of boundaries; is that right? 

Mr. Pertman. That is right. We have been trying, for instance, 
in the case of California—the Supreme Court has appointed a master 
and we have been trying to have the master follow the mandate of 
the Supreme Court and suggest a procedure under which disputed 
areas will be determined. Now if they decide that these areas that 
are claimed by California are inland waters, well, thai is the end of 
the argument. If they decide they are opea sea, then we have to 
determine exactly where the open sea starts. 

Senator Lona. Well, I understand that Connecticut has 384,000 
acres in the marginal sea, and that they have 50,000 acres of that 
under lease for shells, fish, sand, gravel, oysters, clams, mussels, and 
lobsters. Now certainly most of that would be subject to the para- 
mount power of the Federal Government, would it not? 

Mr. Pertman. | am not familair with Connecticut, but I am ad- 
vised that all that acreage is in inland waters. 

Senator Lone. That that entire 384,000 acres is / 

Mr. Pertman. I am told, Senator, that is in Long Island Sound, 
and Long Island Sound is considered to be inland water and not 
open sea. 

Senator Lone. Well, it is my understanding, according to the 
standards set down by the World Almanac, whose authori ity was ap- 
parently the Department of Commerce and the United States Coast 
and Geodetic Survey, that that area was considered as being in the 
marginal sea. 

I understand that Delaware has 53,000 acres, with leases for oyster 
beds and sand and gravel. Do you understand all the lands off Dela- 
ware that would be subject to production for oyster beds and sand 
and gravel would not be subject to an assertion of paramount right 
of the Federal Government ? 

Mr. PertmMan. Senator, I want to be accurate, and I just do not know 
what the situation is. But I am infor med, with respect to Delaware, 
that it only has a few miles of open sea. All of it may be inland 
water for all I know, but I am told there has been an adjudication 
that Long Island Sound is inland water. 
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Senator Lone. Well, Florida has 4,697,600 acres in the marginal 
sea, and certainly there is not too much of that that would be con- 
sidered inland water, is there? I mean most of that, just by your 
offhand knowledge of Florida, would be outside water, would it not? 

Mr. Peruman. It would depend on which side. 

Senator Lone. On both sides. 

Mr. Pertman. I would not know. 

Senator Lone. The part on the Gulf of Mexico and the part on 
the Atlantic Ocean. 

Mr. Pertman. What are they doing there, Senator / 

Senator Lone. It is my understanding that Florida has 4,697,600 

Tes. 

Mr. Pertman. Of what? 

Senator Lone. Land in the marginal sea. Now on that they are 
collecting revenue for the last year that I have figures of $2.303 for 
sand, $784 for gravel, $16,603 for shell, $2,500 for kelp, $490 for 
sponges, $ $137,500 for oysters and fish, as well as $97,850 for oil leases. 
Now all of that would be subject to the paramount rights of the 
Federal Government, would it not? 

Mr. Pertman. Well, 1 do not know whether all of it would be. It 
would depend on whether any part is in inland waters. I do not 
know. 

Senator Lone. The figures I have indicate that is their acreage in 
marginal sea. 

Mr. PertMan. I mean I do not know whether all of it is marginal 
sea. 

Senator Lone. Assuming that to be correct, all of that would be 
subject to the paramount rights of the Federal Government, would 
it not? 

Mr. Pertman. It would be, except for free-swimming fish and 
other things not affixed to the bed, if all of that is in the marginal sea. 
It would be subject to certain rights which the Government has never 
exercised and which at the present time there is no indication that it 
ever will exercise. 

Senator Lone. It has been exercised to go into our oil. What basis 

can you make for saying that it should not be exercised with regard 
to other natural resources 4 

Mr. Pertman. I say there is no present indication that it would, 
for the reason, as I explained before, that oil is a critical mineral in 
which all of the people of the country are interested. There is no 
particular reason I know of, none has been called to my attention, 
why the Federal Government should exercise their paramount rights 
with respect to these other operations. 

Senator Lone. All you have accomplished with regard to oil s 
far is Just to keep the oil from being produced. It was being pro- 
duced, it was being developed, and you were collecting Federal taxes 
from the income of corporations. 

Mr. Pertman. I do not think we have prevented any oil from being 
produced. 

Senator Lone. You have prevented a lot from being drilled, have 
you not ¢ 
’ Mr. Pertman. At the present time new wells cannot be drilled. Of 
course, you can look at it both ways. Our viewpoint is that the States 
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have prevented it from being produced because it has been determined 
these rights belong to the Federal Government, and the States have 
successfully up to now blocked efforts to have Congress authorize the 
extension of production in the areas which the Supreme Court found 
belonged to the United States. Our viewpoint is that the States have 
blocked it. 

Senator Lone. Would you say the same thing with regard to sand 
and gravel? There you have not seen fit to assert any rights at all 
of the Federal Government. Sand and gravel is being produced. 
You do not seem to blame the States for slowing down the production 
of sand and gravel, although you blame the States for going out and 
producing this oil, that they have kept the oil from being produced 
by the Federal Government, you say. Well, they are producing sand, 
gravel, and I do not see you making the same claim with regard to 
that. 

Mr. Pertman. No; for the same reason I gave before. The Federal 
Government does not think it is advisable, does not think it is neces- 
sary, does not think there is any particular reason why it should 
attempt, to get into these other fields. It has not done it, and, as I 
say, there is no present indication it will ever ask Congress for au- 
thority to do it. 

Senator Corpon. Again, Mr. Perlman, I am interested in this ques- 
tion of what enforcible right the State would have to collect any 
revenue from any source originating within the marginal sea and 
outside the inland waters. Looking at it from the standpoint of 
the individual who goes out and gathers shells or kelp or any of 
the other values that are there—I exclude fish for the minute—if 
such individual contends that that State has no right to regulate him, 
or to charge him, what recourse has the State in view of the legal 
effect of these decisions ¢ 

Mr. Pertman. Senator, the State has certain police powers within 
its proper boundaries. 

Senator Corpon. You are speaking now about State boundaries 
set by the Congress ? 

Mr. Pertman. The State boundaries. Within those boundaries 
the State exercises police powers. The Government has not attempted 
to interfere with the exercise of police powers by the States. And 
I take it the States could regulate, continue to regulate, industries 
within their proper boundaries. 

Now, with that very thought in mind, Senator, we were confronted 
with the situation in the Supreme Court, confronted with the fact 
that Louisiana, without the consent of the Congress of the United 
States, without the consent of any other authority in the country ex- 
cept its own unilateral action, undertook to extend its power 27 miles 
out to sea. We told the Supreme Court we did not think it was neces- 
sary to pass on the validity of that legislation. Texas had extended its 
boundaries for some miles out to sea in one act, and then undertook 
more recently to extend its boundaries, all by itself, out to the edge 
of the Continental Shelf. And other States have claimed boundaries 
far out tosea. Wethought that there might be situations with respect 
to Louisiana and Texas that make it advisable for those States. or other 
States, to continue to exercise police power within the boundaries 
claimed by them. Therefore, until and unless some situation arose 
under which some controversy would be created with respect to the 
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exercise of police powers in those areas, we did not think it advisable 
to ask the Supreme Court to pass on the validity of that legislation. 

We may have some doubt about the right of the State to extend 
its boundaries beyond the boundaries claimed by the United States 
itself, but we did not in the offshore litigation want to interfere with 
the rights of Louisiana, for instance, to exercise police powers within 
its proper boundaries, whatever those boundaries might be. 

And, as for some of the things that have been discussed here by 
Senator Long, it might be that regulations passed by Louisiana in 
the exercise of its proper police powers within areas, or within fields, 
rather, of action in which the United States has not asserted or 
attempted to assert any jurisdiction, would be found to be within 
the powers of the State. 

The same thing is true with respect to the operations of States in 
the fields which have been held to be within the interstate commerce 
powers of the Federal Government. The States may exercise author- 
ity until the Federal Government comes into the field and preempts 
the field, but until the Federal Government does that, the power of 
the States may be exercised. 

That is in answer to the question you asked me, although I have 
not worked on it or thought it out. That may be the answer in the 
very problem described. Until the Federal Government acts, 
certainly some authority can act in the exercise of the police 
power of the State within its proper boundaries, and we did not think 
it was necessary in the Louisiana and Texas cases to attempt to define 
a State boundary, because the Supreme Court had made it clear that 
boundary is one thing and paramount rights and full dominion are 
something else. So in this marginal area, while that may be within 
the boundary of the State, the rights of the Federal Government, when 
it exercises those rights, are supreme. 

I think the Senator suggested that in the previous meeting. I 
think the Supreme Court was saying, although it did not lay it down 
in so many words, that until the Federal Government did act the 
authority of the States could not be questioned, because the Court 
held our right to an accounting to begin on the day on which it handed 
down the decision in the Louisiana case, although it is hard to recon- 
cile that with the fact we had made our claim sometime before when 
we filed the suit. 

Senator Corvon. That goes to whether the Government is going to 
do anything. I am interested in what the citizen’s right is as a result 
of these decisions. I think the philosophy behind the collection of 
taxes from fishing in the sea is that the fish are brought to the land. 

Mr. Pertman. That is right. 

Senator Corpon. And the facilities within the control of the State 
are of such value that the State has a right in the exercise of its police 
power to tax after the particular value reaches State boundaries. 

But now with reference to shells, sand, and that sort of thing, that 
is a part of the fixed-to, and a part of the freehold, this decision says 
that you have the paramount right and dominion and that the State 
hasnone. That is what the decision says. 

Mr. Pertman. That is right; but also its action indicates that until 
the Federal Government attempts to exercise its authority, whatever 
the States does is done. 

80859—51——27 
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Senator Corpon. If the State does not own it, how can it lease it to 
me and let me take it ? 

Mr. Pertman. I can only call your attention to the fact that in the 
Louisiana case the Supreme Court denied us the right to have an 
accounting for any period prior to the date of its decision. 

Senator Corvon. That does not answer the question on the individ- 
ual and his amenity to the State law. It looks to me like you strip the 
State utterly naked in that connection. 

Mr. PertmMan. No; the State had acted previously, had issued leases 
previously, 

Senator Corpon. On the theory it owned it. 

Mr. Pertman. Had obtained revenues from it, and the Supreme 
Court, while holding that it did that in an area where the rights of 
the United States were paramount, still said to the United States, 
“You ¢ ant recover any of the revenues the State has previously ac- 
quired.” 

Senator Corpon. That does not answer the question of the individ- 
ual and his relationship to the State law. 

Mr. Periman. I think that the individual would have to be respon- 
sible to the State until or unless the Federal Government acted. 

Senator Lone. Now, here is one thing that does concern me very 
much about that point: The State of Louisiana at the present time is 
collecting substantial revenue from people who have leases from our 
State for oysters and clam shells, sand and possibly some for gravel. 
Let me see. Yes, gravel is there. I think probably sand, gr avel, and 
oysters, as well as clam shells, are the main sources of revenue other 
than oil. Now, that runs into a substantial amount of money every 
5 ear. 

You have made the statement here that in this coastal belt the States 
have no rights, and several times I have asked you, “Well, now, waii 
a minute. You say the Federal Government has paramount rights 
znd full dominion, but is that to say the States have no rights at all? 
And your answer to that has been, “Well, the Supreme Court so held 
in effect. 

Now, if we have no rights in that, what right do we have to collect, 
let’s say, a million dollars for sea shells under lease from the people 
who go out and dredge those shells? 

Mr. Pertman. Senator, when you asked me that question I thought 
you were referring to what this whole thing is about, and that is the 
rights in the bed of the marginal sea. 

Senator Lone. I think it is unfortunate that the oil ever got into 
the picture. I believe if there had not been any oil we could have 
settled this controversy without too much difficulty. 

Mr. Pertman. If there had not been any oil, Senator, there prob- 
ably would not have been any controversy. I think it is fair to say 
that. 

Senator Lone. Nobody cared to argue about grandpa’s title until 
they found oil on the old 40 acres. 

Mr. Periman. That is right. I do not think anybody would have 
raised any question with respect to these other operations in which 
Louisiana is interested. I thought I made it clear in previous appear- 
ances before the committee that within its proper etindens what 
ever it is, Louisiana has certain police powers in which I do not think 
the Federal Government is interested. 
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Senator Corpvon. Police power cannot permit you to lease some- 
thing you do not own. 

Mr. Pera an. That is right. I started to say before that police 
power is one thing and the r ight to tax is another thing. 

Senator Corpon. And the “right to give exclusive possession for 
day or 1 year or 1 century. 

Mr. Pertman. That is right. But I think that they are questions 
that are not important in this picture, because I do not think there 
would be any difficulty in working out whatever the States desire in 
that respect. I have never heard any suggestion that the Federal 
Government would be interested in these other fields. 

While I cannot speak for the Federal Government in those matters— 
I say I do not make policy: the policy is made by the President and 
the Attorney General—I would assume that so far as any question 
could be raised as to these other industries or other fields, there would 
not be any difficulty in having them determined in any way that would 
be fair to both sides. I have never heard that the Federal Govern- 
ment is especially interested in those operations. 

Senator Corpon. But it would take legislation; would it not? If 
the State does not own it, has not title to it, it certainly cannot lease 
it. If it cannot lease it, then that source of revenue that came from 
leasing is gone from it, and it would take some legislation to empower 
it to do that thing which it has for years past historically done. 

Mr. Pertman. Senator, we attempted to cover such matters as that 
in that other bill, which never was passed. 

Senator Corpon. I want to see that one. 

Mr. Pertman. And if that is not sufficiently explicit to cover 
the things the Senator has suggested, that would be a good place to 
put it. 

Senator Corpon. Your answer to my question is, “Yes, that it would 
take legislation.” That is what I am getting at. 

Mr. Pertman. I would think so. I think it would take legislation 
to satisfy the States and to make it impossible for anybody, any 
citizen, to contend that with the States. 

Senator Corvon. That is what Lam driving at. 

Senator Lone. You say it would take legislation to protect the 
States from citizens going out and taking these resources other than 
oil, and simply telling the State, “Now, that is mine” / 

Mr. Pertman. No; I do not, Senator. There are a lot of questions 
that have to be considered in that connection, and I am thinking 
now of sponges off the coast of Florida. Florida claims a boundary, 
I think, of some 9 miles out, and some citizens of Florida were ar- 
rested for taking sponges without complying with the Florida State 
law. And the Supreme Court held that conviction in that case was 
proper, and they held it, my recollection is, on the theory that Florida 
had a right to regulate the conduct of its own citizens. It did not 
deal in that case with the question as to whether this was marginal 
sea or who owns the land under the marginal sea. I think the Court 
rested the decision mainly on the theory that the State had a right 
to follow its own citizen there and enforce its own laws with respect 
to its own citizen. 

Now, maybe that case contains at least part of the answer to the 
questions that the Senator from Louisiana has been asking me, but. 
maybe it does not, because there may be some conservation laws that 
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Louisiana has with respect to oysters and other marine life. I know 
Louisiana wants them to apply to people who are not citizens of 
Louisiana, as well as those that are. 

Senator Lone. We do. 

Mr. Pertman. And it may be necessary to reexamine those acts and 
reexamine whatever decisions there are in connection with it. I am 
trying to answer your questions as put to me, but I do not want to 
be expected to say “Yes” and “No” on matters that involve legal ques- 
tions that I have not had occasion to consider. 

Senator Corpon. You should not be expected to. 

Mr. PertMan. But I am expected to. 

Senator Corpon. At least, I was asking for your opinion. 

Mr. Pertman. It is policy. I do not have anything to do with 
policy, and I have not considered these things. I can see there may 
be some legal controversy involved. Generally speaking, I think 
that all I am warranted in saying is that in the fields the Senator has 
asked me about, so far as I know, the Federal Government has evinced 
no interest whatever, and I do not imagine there would be any diffi- 
culty in working out any proper solution to any of the problems which 
may exist as a result of the decision. 

Senator Lone. As I understand your answer, it is that with regard 
to sand, gravel, coal, clay, oysters, shell, kelp, and matters of that 
sort that lie in the marginal sea, the Federal Government could 
claim all those resources under its paramount right if it wanted to, 
but you do not anticipate that it will claim them. Is that your 
answer to that question? I just wanted to get the answer in one 
place where we could all mnllestauia just what your opinion is on 
that question. 

Mr. Pertman. Well, my answer to that would be “Yes.” I do de- 
sire to make one reservation, Senator, if I may. You included kelp, 
and I am not certain about things that are not affixed to the soil, and 
that would include fish and other marine life. 

Senator Lona. Is not kelp more of a seaweed ? 

Mr. Pertman. It does float around. I just do not know enough 
about it, but I do not want to be understood as including anything 
that is not affixed, as to which different principles may apply. My 
answer, with the exception as noted, is “Yes.” 

Senator Lona. All right. Would that not apply equally to the 
resources in the Great Lakes? In other words, as I understand, 
the Great Lakes are also marginal sea and have been so held. 

Mr. Pertman. My answer to that, Senator, is: “No, I do not think 
it applies to the Great Lakes.” There may be some question about it, 
but the Great Lakes are not salt water. 

Senator Lone. They are an international boundary. What does 
salt water have to do with it? They are an international boundary; 
are they not? 

Mr. Pertman. They are enclosed, and they may be entirely inland 
waters. 

Senator Lone. They are an international boundary; are they not? 

Mr. Pertman. Well, I think all but one of them is. : 

Mr. Wuire. Lake Michigan. 

Mr. Pertman. Lake Michigan, that is right. All but Lake Michi- 
gan. There is an international boundary that goes through them. 
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We were asked in the previous hearing why we did not include 
the Great Lakes, and I think I said then that the question had not 
been considered. There had not been any controversy developed over 
the Great Lakes and the shores of the Great Lakes, and, as long as 
there was no controversy, we did not want to be in the position of 
attempting to resolve that question in advance. It is true that an 
international boundary line does run through the most of the Great 
Lakes, and it might be that some time or other the interest of the 
United States against a foreign country might be involved, but as 
long as there was no controversy over the bed of those lakes, we did 
not see any purpose served by attempting to resolve it. 

Senator Lone. If they owned the oil out there, you would have 
the same interest there you would have in other places; would you 
not ? 

Mr. Pertman. Well, that would depend, Senator, if that is to be 
considered as inland water. We would not have any more interest 
there than we do have in the inland waters of Louisiana, which is noth- 
ing. But it does have that one single complication. Fortunately, our 
relations with Canada have been extremely close and we have a 
boundary line between the United States and Canada which has never 
been fortified. There has never been any difficulty between the two 
countries. But, if Canada fell under the influence of an antagonistic 
nation, our rights, the Federal rights, if any, in the Great Lakes, might 
some day become rather important. As long as there was no con- 
troversy, we did not want to raise any question about it. 

Senator Lone. I was advised by the attorney general of Texas that 
you had said that the California case applies to all of the coastal 
States and may apply to the Great Lakes. Have you ever made any 
such statement as that? 

Mr. Pertman. I might have, Senator, just in the way that I have 
just explained. I am inclined to think that the Great Lakes are inland 
waters, but I do not want to be understood as expressing a firm opinion 
on that one way or the other. I have refrained from doing that. 

Senator Lone. I understand. Asa matter of fact, I understand also 
by the advice of the same authority, the attorney general of Texas, 
who might have some knowledge of this matter—I personally do not— 
that with regard to this proposed bill to quitclaim the inland waters, 
you would not agree to quitclaim the Great Lakes on that basis. 

Mr. Pertman. Well, it is up to Congress. I would not oppose it. I 
would not oppose it. 

Senator Lone. You would not agree to include that in the proposed 
bill to quitclaim the inland waters? 

Mr. Pertman. Well, I do not think we put it in, but I would have no 
real objection to its going in. The only feeling T have about it is, I 
think, the same feeling you have, that there is a problem there on ac- 
count of the international boundary. There is no controversy at the 
moment over the bed of the Great Lakes, and it might be unwise to 
resolve that question for all time in the future when it is not nec cessary 
to do it for any reason. As I said before, Canada is a friendly country, 
and under existing circumstances, there would be no reason why the 
Great Lakes should not be included. 

Senator Lone. Of course, if I were representing a State from the 
Great Lakes area, I would think now would be a fine time to resolve the 
question, 
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Mr. Pertoan. If they wanted it resolved. 

Senator Lone. If we resolved the question for Louisiana while there 
was nothing but shell and sand out there, I believe we could have 
resolved it in favor of the State. 

Mr. Pertman. If they want it resolved, I certainly would not have 
any objection to it. 

The only reservation I have in my own mind about the whole sub- 
ject matter is the remote possibility and the very remote—I would 
rather have this off the record, really, if you do not ‘mind. 

Senator Lone. Suppose you give the answer now, and if there is a 
confidential reason why it Should not be on the record, we will scratch 
it. You can strike it when you correct your remarks, if you want to. 

Mr. Peruman. All I wanted to say is that—and it is a very remote 
possibility—if sometime in the future Canada should fall under the 
control of an antagonistic nation, or itself become antagonistic, then 
the situation in the Great Lakes might become very important to this 
country and to the Federal Government. In different circumstances, 
there being no controversy, I would prefer not to have the question 
resolved for all time in the future, because, after all, it is a remote 
situation and I would not raise any objection to the Great Lakes being 
included. 

Senator Corpon. Mr. Chairman. 

Senator Lona. Senator Cordon. 

Senator Corvon. Mr. Perlman, in the course of his testimony, and 
I believe when he was speaking extemporaneously and not following 
his statement, as I recall it, suggested among other things that there 
probably was a basis within his conception of the legal effect of these 
decisions for transfer by the Government through congressional action 
to the several affected States of values inherent in the areas within the 
statutory boundary lines of the State. He has been critical of a num- 
ber of provisions in 8S. 940. I hope that the chairman will request 
Mr. Perlman to furnish the committee with a draft of a bill that 
would accomplish those purposes and be within his understanding 
of the legal effect of the act. Of course, I realize that the furnishing 
of such a draft would carry no agreement that it ought to be en: uted, 
but I believe it would be helpful for the committee to have it. 

Mr. Peruman. I would rather not do that. I do not want to do 
that because I might be called on to pass on the legal sufficiency of 
such an act, and I do not think it is fair to ask me to draft a bill to 

carry out something that I do not think ought to be done. 

Senator Corpon. I cannot see where there is anything unfair in it. 
You have views here with reference to the meaning of the decisions. 
You have views that this bill goes beyond what, perhaps, is the power 
of the Congress to go. You represent the people of the United States 
as much as the Congress does. You have made a study of it. We 
only request that you furnish us with your views based on the study 
you have made. Now we have that type of recommendation made 
here day after day by the various divisions of the Government, and 
I hope that we may continue to have them because in many instances 
they are matters which the administrative department of Government 
alone is cognizant as to how they would be affected by legislation, and 
without that assistance in many instances the Congress might well, 
with all good intentions in the world, effect results that they them- 
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selves would not have, had they had possession of the other informa- 
tion peculiar within the executive department. 

Senator Lona. I take it you would not care to draft such legislation, 
Mr. Perlman, or have it prepared ¢ 

Mr. Peritman. I would prefer not to. I do not draft legislation 
erdinarily anyhow. 

Senator Lone. You have someone draft it occasionally, I take ité 

Mr. Pertman. Yes, sir. 

Senator Lone. Do you see any reason why the States should not 
have the right as granted by Congress to obtain what revenue they 

can from oysters, sea shells, sand, gravel, kelp in their coastal waters 
and marginal sea ¢ 

Mr. Pertman. Well, under present circumstances, considering the 
history of the situation, and, being unaware of any reason why there 
should be any Federal objection _ those operations, 1 personally do 
not see any reason. But, again, I do not make the policy, and it may 
be that the Interior Department would have better views on that 
subject matter than I would because it is entrusted under the law with 
such matters. After all, in the Justice Department, we try to inter- 
pret the laws, and we litigate the matters, but we do not have admin- 
istrative authority over ‘the rivers or lands, or operations of the 
Federal Government in those fields, and it may be that you could 
get a more valuable expression from the Interior Department than 
from Justice. So far as I know, there is not any question. 

Senator Lone. Now, I understand a gentleman by the name of Mr. 
Cord, I believe, and his associates purchased some veterans’ claims, 
I believe, from the Mexican War. It might be from some other war. 
It is my understanding that these people have filed these claims on 
all the producing wells in the Gulf of Mexico, or on many of them, on 
the theory that by virtue of Federal ownership they are entitled to 
claim this property. Do you know anything about that? 

Mr. Pertman. No; I do not. 

Senator Corvon. Is that under the old squatter sovereignty ? 

Senator Lone. That, as I understand, is the theory of it. My im- 
pression is the Federal Land Act applies to it—— 

Mr. Pertman. The Mineral Leasing Act. 

Senator Lone. Yes; the Mineral Leasing Act. If it applies to it, 
and if this could be considered as public lands or unappropriated 
lands, then those people would have priority to this property. Have 
vou heard anything about that ¢ 

Mr. Pertman. I do not know anything about Cord or any claims 
he might have. I just have a hazy recollection of hearing some 
discussion about it. I am sorry that Mr. Vaughan is gone. Those 
claims, when filed in the first instance, would go to the Lands Division, 
not to me. 

Senator Lone. Do you know anything about that, Mr. White? I 
believe you probably would. 

Mr. Wurre. Yes, Senator; I do. 

Senator Lone. Could you help us out in that connection ? 

Mr. Wurre. Well, Senator, I propose to testify briefly in due course, 
and I can explain the matter of the scrip filings now or later, just as 
vou prefer. 
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Senator Lone. I simply wanted to get Mr. Perlman’s opinion in 
that connection. Would the scrip filings be effective if the Mineral 
Leasing Act does not apply? 

Mr. Wuire. The scrip statutes—and there are quite a number of 
them involved in these cases—all granted to the scrip holders the 
right to file on public lands of the United States. Now, in some cases 
the statutes except mineral lands from the authorization to file. But 
it would be essential, first, to determine that the particular lands on 
which the scrip holders are attempting to file are public lands of the 
United States. And if they are not, then the scrip applications must 
be denied by the Department of the Interior. 

On the other hand, if it were to be decided that the scrip applica- 
tions do relate to public lands of the United States, then there are 
several other questions which have to be decided in sequence. 

In connection with those scrip statutes which except mineral lands, 
you would have to decide whether the particular lands involved in 
the particular applications under those statutes are or are not mineral 
lands. 

Also, you would have to decide whether the general withdrawal 
order issued by the President in 1934, withdrawing from entry all 
public lands of the United States, was or was not effective to deprive 
a scrip holder of the right to file an application on withdrawn lands. 

I might just say parenthetically at this point that the applicants in 
the present instances contend that the scrip statutes did grant a right 
in praesenti to the scrip holders which is so potent that the President 
could not defeat the right by withdrawing lands and thus making 
them unavailable for scrip filings. 

Senator Lone. You would first have to determine that those were 
public lands of the United States? 

Mr. Wutre. That is right, sir. 

Senator Lone. Otherwise the scrip would not apply ? 

Mr. Wuirr. That is correct, sir. 

Senator Corpon. Is there not also a series of cases that hold 

Senator Lone. I understand, Mr. Perlman, you do not believe them 
to be public lands of the United States—that is, just these eoastal 
lands—and it is on that basis that the scrip act would not apply? 

Mr. Pertman. That is right. We contended in the Supreme Court 
that these areas are not public lands of the United States. 

Senator Lone. We had a discussion with Senator Wheeler involving 
this same question. He testified after you did on the interim bill, and 
he testified against the bill for a completely different reason than many 
of my Louisiana people oppose the bill. 

Mr. Pertman. Yes. 

Senator Lone. And he argued that this had been held, in effect, to be 
public lands. I told him at that time that my understanding of the 
Texas decision more or less excluded his argument, and that the logic 
and the reasoning of the Texas decision was that Texas had reserved 
her public lands, but that this could not be considered as public lands. 
Is that your understanding of that point in that question ? 

Mr. Pertman. Well, Senator, that is what we argued before the 
Supreme Court. We had at least two contentions there. One of 
them was that the — in the act that referred to vacant and 
unappropriated land, and so forth, did not apply to these areas which 


we argued had not been considered at all at that time—1845. 
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The Supreme Court, however, pitched the main part of its decision 
on the equal-footing clause rather than on the other argument. We 
made both contentions. They pitched, as I say, their decision on the 
equal-footing clause in the Constitution. 

Senator Lone. As I understand it, Texas had reserved her public 
Jands, 

Mr. Pertman. That is right. 

Senator Lone. And so, if the Supreme Court had held the marginal 
sea and the beds under the marginal sea to be public lands, ‘then 
Texas would have been logically in ceciaeadion of those lands; would 
she not? 

Mr. Pertman. That is right. 

Senator Lone. And, in order to conclude that Texas did not possess 
her tidelands, it was logically necessary that the Court would con- 
clude that that was not public lands. 

Mr. Pertman. I think so. That is what our contention was in 
that case. We do not think they are public lands, and we also do 
not think that the Mineral Leasing Act applies. 

Senator Lone. That is all the questions I have. Do you have any 
further questions, Senator Cordon ? 

Senator Corpon. I have one I would like to ask of Mr. White. 

Senator Lone. The witness has been tireless in answering all these 
questions today, and we appreciate him staying through all this cross- 
examination. 

Senator Corpon. With some little provocation at times, I suspect. 

Mr. Pertman. Thank you very much. I hope I have not been too 
inaccurate. I have tried to give you all the information I have and to 
be as frank as I could on it. 

Senator Lone. Thank you very much. 

(Mr. Perlman subsequently submitted the following letter relative 
to S. 940.) 


APRIL 2, 1951. 
Hon. JosepH C. O’MAHONEY, 
Chairman, Committee on Interior and Insular Affairs, 
United States Senate, Washington, D. C. 


My Dear Senator: I desire to bring to the attention of the committee a mat- 
ter which was not fully discussed during my appearance at the hearing held 
March 28, 1951, relative to 8. 940. This relates to the area of submerged ocean 
lands which the proposed legislation would purport to surrender to the respec- 
tive coastal States of the Union. 

Section 2 (a) of S. 940 would define the area to be affected by the measure as 
that extending seaward to a line three geographical miles distant from the coast 
line of each coastal State and to the boundary line of each such State where in 
any case such boundary, as it existed at the time such State became a member of 
the Union, or as heretofore or hereafter approved by Congress, extends seaward 
beyond three geographical miles. 

It is the position of the Department of Justice that such a provision, if en- 
acted, would inject into this matter a problem which has no real relation to the 
issues involved. As I advised the committee when I appeared before it on Feb- 
ruary 19, 1951, the Supreme Court has held that the question of boundary is one 
thing and the matter of ownership of, or paramount rights over, the lands and 
resources within that boundary is something entirely different. It is for this 
reason, as I informed the committee, that the United States sought successfully 
in the cases of United States v. Louisiana (339 U. S. 699), and United States v. 
Teras (339 U. 8. 707), to exclude the question as to the validity of the unilateral 
claims presently asserted by those States to jurisdictional boundaries situated 
farther seaward than the 3-mile limit claimed by the United States. Louisiana 
presently claims, by State statute, a line 27 marine miles from shore, while Texas, 
by act of its legislature, has purported to extend its seaward boundary to the 
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outer edge of the Continental Shelf, a line varying from 60 to 140 miles off- 
shore. 

The Department of Justice is, as has been indicated, strongly opposed to the 
enactment of 8. 940 in any form. However, since the measure proposes to sur- 
render to the coastal States rights of the United States which begin at low-water 
mark, regardless of the claimed jurisdictional boundaries of a particular State, 
the bill, if enacted, would resuit in an inequality of treatment as between the 
several coastal States to be benefited by its provisions, 

In this connection, it may be mentioned that the contentions which would 
probably be made by certain coastal States as to their original or subsequently 
approved seaward boundaries would undoubtedly lead to much difficulty and 
contusion. A few examples of such probable contentions are as follows: 

The State of Texas claims that it entered the Union with a seaward boundary 
situated 3 leagues from shore, this being the boundary theretofore claimed by 
the Republic of Texas, although the joint resolution of December 29, 1845 (9 Stat. 
108), admitting Texas to the Union, referred to the area covered thereby only as 
“the territory properly included within, and rightfully belonging to, the Republic 
of Texas * * *.” As we advised the Supreme Court during the argument of 
the Texas case, the concept of the marginal sea, as we know it today, did not 
eXist in international law in 1845. 

The State of Florida, when admitted to the Union by the act of March 3, 1845 
(5 Stat. 742), made no specific claim with respect to its seaward boundary. How- 
ever, by the third State constitution adopted February 25, 1868, Florida claimed 
a seaward boundary situated in the Atlantic Ocean along the edge of the Gulf 
Stream (4 to 25 miles off the east coast) and in the Gulf of Mexico the Seaward 
boundary of the State was fixed in this 1868 constitution at 3 leagues from shore. 
The act of Congress recognizing this constitution as “republican” in form (act of 
June 25, 1868, 15 Stat. 73) made no mention whatever of the boundary provisions 
set forth in the constitution. 

it has been indicated that certain other States may possibly assert that their 
seaward boundaries are situated more than 3 miles from shore, although their 
boundaries have never been specifically so described. For example, the seaward 
boundaries of the States of Alabama and Mississippi are originally described as 
“the Gulf of Mexico * * * including all islands within 6 leagues of the shore.” 
(See act of March 2, 1819, 3 Stat. 489 (Alabama) and the act of March 1, 3617, 
#3 Stat. 348 (Mississippi ).) Similarly, the original seaward boundary of Loui- 
siana was not set forth in its act of admission of April 8, 1812 (2 Stat. 701), as 
the “Gulf of Mexico * * * including all islands within 2 leagues of the coast.” 

In the view of this Department, the inclusion of all islands within a certain 
distance of the coast does not extend the seaward boundary of a State to a line 
that distance from shore or enlarge the marginal sea so as to embrace all waters 
between the mainland and any island within such distance. Indeed, some of 
the early colonial charters granted by the English crown included all islands 
With such distance as 5 leagues, 10 leagues, or even 100 miles of the coast, but 
it Was never suggested that all waters within such distances were within the 
boundaries of the Colonies. As a matter of fact, the first State on the Atlantic 
Seaboard to extend its seaward boundary out to the 3-mile limit was Massachu- 
setts, and this action was not taken until 1859 (Mass. Acts, 1859, ¢, 289. p. 640). 
It may also be mentioned that this interpretation of the meaning of the language 
“including all islands within 3 leagues of the coast” seems to have been con 
curred in by the attorney general of Louisiana, who, in a 1984 opinion, ruled that 
at that time the southern or seav ard boundary of the State of Louisiana, as 
described in the 1812 act of admission, was the Gulf of Mexico (Opinions and 
Reports of the Attorney General of Louisiana, 1934 36, p. 685), 

Another difficulty may be encountered as a result of a claim recently made 
by the State of California. The Constitution of California, referred to in the 
act of admission of September 9, 1850 (9 Stat. 452), describes the western 
boundary of the State as located 3 English miles in the Pacific Ocean and as 
including “all the islands. harbors, and bays along and adjacent to the Pacific 
coast.” By an act of its legislature approved April 25, 1949 (ch. 65. California 
Statutes, 1949), California has attempted to implement this description of its 
seaward boundary by providing that the base line from which the 3 English 
miles are to be measured shall be a series of straight lines drawn along the 
outer side of the outermost of all the islands, reefs, and rocks along the coast 
of California, some of which are almost 60 miles from the mainland. Some 
of the coastal States have not yet claimed a boundary of 3 miles from the low- 
water mark. Any effort to give rights in submerged lands according to claimed 
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boundaries would result in great discriminations and cause pressure for more 
legislation. 

Such difficulties as those I have described would result not only in unequal 
treatment of the various coastal States but also in potential embarrassment to 
the Federal Government in its conduct of foreign relations. As I recently 
advised the committee, the United States, as a Nation, has adhered to the doc- 
trine of the freedom of the seas, and to a maximum limit of 3 miles as the width 
of territorial waters, It has been determined to be in the interest of the United 
States, as a Nation, to maintain this position and to protest certain claims by 
other nations to marginal sea belts of greater width. Some of these situations 
are in various stages of present discussions, and it is fair to say that they are 
of great importance because of their impact on many aspects of international 
relationships. It is obvious, therefore, that any congressional recognition of 
State boundaries situated more than 3 miles from shore, particularly in a bill 
of this character, which was apparently prepared without any full study of 
the international problems involved, would result in considerable difficulty for 
the United States in the conduct of foreign relations. 

It will be greatly appreciated if this communication is made a part of the 
printed record of the hearings on this matter. 

Sincerely yours, 
Puivip B. PERLMAN, 
Solicitor General. 


STATEMENT OF MASTIN G. WHITE, SOLICITOR, DEPARTMENT OF 
THE INTERIOR . 


Senator Cornon. Mr. White, is it now not settled law that, with 
reference to the public domain, no land, even though there may be 
nothing of record with respect to any entry thereon, is deemed to be 
unappropriated, subject to an entry, while it is in the actual possession 
of some person ¢ 

Mr. Wuirr. I think, generally speaking, that is true, Senator. 

Senator Corpon. I think you will find a series of decisions right to 
the point on it. It goes even to perhaps all entries. 

Mr. Wuire. Let me say, just by way of a further supplement to my 
brief remarks a moment ago about the scrip applications, that the 
question of the validity of ‘those applications is presently before me 
for decision, and that I shall be obliged in due course to render a 
decision on the point. I merely wanted to outline the problem in 
answer to Senator Long’s question. 

It is true that the Department of the Interior has received quite 
a number of scrip applications for submerged coastal lands during 
recent years. The first ones that were filed with the department, 
insofar as submerged coastal lands are concerned, related to lands 
along the coast of California. But in more recent years we have 
had quite a number of filings with respect to submerged lands in the 
Gulf of Mexico, and I believe that, as Senator Long stated, most of 
those filings, or perhaps all of them, relate to lands which are now 
producing oil or which are thought to contain oil. 

The matter of the validity of the filings has been referred to me by 
the Secretary of Interior for the rendering of an opinion, and the 
matter is presently under consideration in the Solicitor’s office. 

Senator Lona. As I understand it, you have ruled on previous 
occasions that these submerged lands are not public lands? 

Mr. Wuire. That istrue, Senator. Inthe opinion which I rendered 
on August 8, 1947, with respect to the applicability of the Mineral 
Leasing Act to the submerged coastal lands, I based the negative 
decision, among other grounds, on the ground that these are not public 
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lands and consequently are not subject to the Mineral Leasing Act, 
which earlier decisions of Attorneys General had held to be limited 
in scope and applicable only to public lands or the public domain. 

Senator Lona. I understand from Senator Wheeler’s testimony that 
you had seen some merit to the position that he was urging: That 
these lease applicants under the Federal leasing law should have 
their rights protected, or at least that they had the right to file. Now, 
was your opinion at that time given before the Texas decision ? 

Mr. Wuitr. The former Senator Wheeler was probably referring 
to a conference in my office which was held after the California decision 
was rendered but prior to the time when the Louisiana and Texas 
decisions were rendered by the Supreme Court. He probably had 
reference to a statement which I made at that time, and which in sub- 
stance was about as follows: that if the question as to the applica- 
bility of the Mineral Leasing Act to the submerged coastal land had 
been the first question ever to arise with respect to the scope of the 
Mineral Leasing Act, and if it had been presented to me for decision, 
I would probably have been inclined to say that the Mineral Leasing 
Act did apply, because it provides in general language that the Secre- 
tary of Interior-may issue leases on deposits of sodium, potassium, 
phosphate, coal, oil, gas, and oil shale, and lands containing such 
deposits, owned by the United States. Those are very broad ex- 
pressions. And at the time that we were discussing the matter I con- 
strued the California decision as being to the effect that the United 
States owns the submerged coastal lands of the Continental Shelf 
extending seaward from the ordinary low-water mark on the coast and 
lying outside of inland waters. However, I went on to explain to 
Senator Wheeler the long history that was pertinent with respect to 
the interpretation of the Mineral Leasing Act and the meaning of 
those words, the substance of which I recited a moment ago. 

I called his attention to the fact that the question presented to me 
in 1947 was certainly not the first one that had arisen with respect 
to the scope and meaning of the Mineral Leasing Act. 

I called his attention to the fact that as early as 1924 an Attorney 
General of the United States had been called upon to determine the 
scope of the Mineral Leasing Act, and that he had decided that the 
Mineral Leasing Act was limited in scope and was applicable only to 
public lands or the public domain of the United States. 

I recited to Senator Wheeler, further, that a later Attorney General 
of the United States had reviewed that question in 1941 and had 
reaffirmed the view expressed by Attorney General Stone in 1924, to 
the effect that the Mineral Leasing Act is applicable only to public 
lands or the public domain of the United States. 

Then I further recited the fact that Congress itself, when it passed 
the Mineral Leasing Act for Acquired Lands in 1947 for the purpose 
of extending the scope of the Mineral Leasing Act of 1920 to eee 
ment-owned lands other than the public domain, had expressly ex- 
cepted submerged lands and tidelands from the scope of this amenda- 
tory statute which was designed to extend the applicability of the 
Mineral Leasing Act. 

I stated to Senator Wheeler that in the face of the history of the 
interpretation by Attorneys General of the scope of this statute, and 
in the face of the action by Congress itself in 1947, clearly indicating 





SUBMERGED LANDS 423 


a belief upon the part of Congress that submerged coastal lands were 
not then subject to the Mineral Leasing Act and ought not to be made 
subject to the Mineral Leasing Act, I had no alternative in rendering 
my opinion of August 8, 1947, but to say that the Mineral Leasing 
Act does not apply to submerged coastal lands. 

Senator Lone. Now, had the United States courts ever spoken on 
that question, particularly the Supreme Court, at the time you told 
Senator Wheeler what your opinion was in this matter? 

Mr. Wurre. The Supreme Court had expressed the view that the 
term “public land,” when used in statutes relating to the disposition of 
land, did not go so far as to include lands below the ordinary high- 
water mark on the coast. 

Senator Lone. The courts at that time had made that statement ? 

Mr. Wurre. That is correct. 

Senator Lone. The Supreme Court? 

Mr. Wuire. That is right, sir. 

Senator Lone. In other words, what you told Senator Wheeler was 
to the effect that if you were passing on this question independently, 
and were the first one to pass on it, that you would think well of his 
argument, but that the Congress had passed on it, the courts had 
passed on it, and Attorneys General of the United States had passed 
on it, and they had all disagreed with him ? 

Mr. Wuire. That is right, in substance. 

Senator Lone. Now, that was prior to the decision in the Texas 
case; was it not? 

Mr. Wuire. That is correct, Senator. 

Senator Lone. Now, in the Texas case the Court was presented with 
the problem that Texas had reserved its vacant and unappropriated 
lands and its public land, as I understand it, and that that reservation 
of its public land did not reserve its tidelands. Now, that would seem 
to me to say in effect that tidelands are not public lands. 

Mr. Wurre. Well, I certainly agree with you, Senator. The only 
thing that I had in mind in discussing this problem with Senator 
Wheeler was whether the Mineral Leasing Act itself was limited to 
public lands, and as to that I was bound by decisions of Attorneys 
General to the effect that the Mineral Leasing Act was so limited. 

Senator Lona. Yes. 

Mr. Wurrr. I do not think there is any doubt, at least I have no 
doubt, on the question as to whether these lands beneath the open sea, 
lying seaward of the low-water mark and outside of inland waters, are 
or are not public lands, in the sense in which that term is customarily 
used in Federal statutes respecting the disposition of land. They are 
not public lands, in my opinion. — 

Senator Lone. I see. That is one point I wanted to clear up. Sup- 
pose you go ahead with the other statement you had in mind now. 

Did you have a prepared statement, Mr. White ? 

Mr. Wuire. No, Mr. Chairman, I do not have a prepared state- 
ment, but I should like to take advantage of this opportunity by sup- 
plementing very briefly Solicitor General Perlman’s testimony with 
respect to S. 940. 

I appear here pursuant to the invitation of Chairman O’Mahoney, 
and in accordance with an oral authorization and direction from 
Secretary Chapman to appear before the committee for the purpose 
of making known to the committee his strong opposition to S. 940, 
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which would convey to the coastal States the Continental Shelf beneath 
the marginal sea 

Senator Lone. Not the Continental Shelf. You mean a belt of 3 
miles, or the extent of the State's original boundaries; not to the 
Continental Shelf. 

Mr. Wurre. I had not finished my statement, Senator. 

Senator Lone. Yes. 

Mr. Wuire. | think I can clarify the point. The bill relates to 
the portion of the Continental Shelf beneath the marginal sea, and 
that, as I understand it, means the area beginning at the ordinary 
low-water mark, or at the seaward boundary of inland waters along 
the coast, and extending seaward to the seaward boundaries of the 
coastal States as those ‘boundaries existed at the time of their ad- 
mission to the Union, or three marine miles in the case of States 
whose boundaries do not go that far and who wish to extend them 
that far. 

Senator Lone. Well, I did not understand they had the right to 
extend their boundaries three marine miles. 

Mr. Waite. S. 940 would confer that right on any coastal State 
whose seaward boundary does not presently extend three marine 
miles from its shore line. 

Senator Lone. Oh, three marine miles. Yes; I see. 

Mr. Wurre. I think that I could employ about 5 minutes most 
profitably by indicating very briefly something about what is in- 
volved in this proposal. 

Of course, as was brought out very clearly in the colloquy, or in 
one colloquy, this morning between Senator Long and Solicitor Gen- 
eral Perlman, nobody really knows the full scope of what is in- 
volved in this proposal, because there has never been any thorough 
survey made of the lands of the Continental Shelf beneath the mar- 
ginal sea for the purpose of determining the extent of the mineral 
resources and the other resources in the subsoil and sea bed within 
that area. But we do have some information with respect to the oil 
resources that are known to exist in these areas, and I should like to 
furnish for the record some information on that one point. 

Turning first to the State of California, it may be noted at the 
outset that there are five oil fields along the California coast where 
oil is being produced from land submerged beneath the waters of 
the Pacific Ocean. The oil production from these submerged lands 
along the California coast is aggregating at the present time about 
1,410,000 barrels of oil per month. The amount of oil produced thus 
far from these submerged oil fields along the California coast under 
leases issued by the State of California aggregates about 200,000,000 
barrels. The reserves which are thought to exist at the present time 
in these fields are estimated by the Geological Survey at about 62,- 
OQOO.O00 barrels. 

At the outset, it is clear that the submerged oil fields as which I 
speak along the California coast would be conveyed by S. 940 to 
the State of California, because the submerged fields are cle: pay with- 
in the seaward boundaries of the State of California at the time 
when California was admitted to the Union. 

Now, turning to the Senator’s own State of Louisiana, the first thing 
that might be mentioned is that there are three oil fields on the shore 
line, which perhaps extend to some extent out beneath the waters of 
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the Gulf; and, of course, such portions of these three shore-line fields 
as do extend benes ith the open waters of the Gulf would be conveyed 
to Louisiana by the provisions of S. 940. 

However, the really significant thing in connection with the effect 
of S. 940 in relation to Louisiana is that there are 15 offshore oil fields 
in the Continental Shelf adjacent to the Louisiana coast. Now, of 
these 15 fields, 5 are situated within three marine miles of the Louisiana 
coast. Certainly these five fields would be conveyed to Louisiana 
under the provisions of 8. 940. The five fields of which I speak had 
a total monthly production of oil in the month of December 1950 that 
agregated 441,000 barrels of oil. The reserves in the five fields which 
are located within three marine miles of the Louisiana coast are esti- 
mated by the Geological Survey to aggregate 100,000,000 barrels of 
oil. 

So we start out, then, with the fact that Louisiana certainly would 
get under S. 940 oil fields, offshore oil fields, which in the month of 
December produced 441,000 barrels of oil, and which have reserves 
estimated to aggregate 100,000,000 barrels of oil. 

Now, further than that, it is probable that the State of Louisiana 
would contend that its boundary at the time of its admission to the 
Union ran not three marine miles from the Louisiana coast but 3 
leagues from the coast. 

Senator Lone. That is based on the provision in the enabling act 
that stated that Louisiana’s boundary should include all islands within 
3 leagues of the coast ? 

Mr. Wurre. That is correct, sir. You will find that provision not 
only in the enabling act but in the act of admission, and in the Louisi- 
ana Constitution of 1812, all of which describe the State as bounded 
on the south by the Gulf of Mexico, including all islands within 3 
leagues of the coast. 

Now, if that particular contention were to be upheld and if it were 
to be decided that Louisiana’s seaward boundary runs 3 leagues, in- 
stead of 3 marine miles, from the coast, then S. 940 would give to 
the Aig of Louisiana not five producing oil fields in the Continental 
Shelf, but 12 producing oil fields, plus a portion of a thirteenth field 
which is split by the 3- le: ague running parallel to the coast. 

The 12 fields that I mentioned a moment ago had an aggregate 
monthly production in December 1950 of 526,000 barrels of oil, and 
these 12 fields have reserves which the Geological Survey estimates 
would aggregate 240,000,000 barrels of oil. 

Furthermore, if the Louisiana boundary does run 3 leagues from 
the coast, S. 940 would not only give to the State the produci ing oil 
fields which I mentioned a moment ago, but it also would give Louisi- 
ana five additional gas fields where discovery wells have been dug but 
which are not presently producing gas. 

That means that S. 940, as a minmium, if you take only Louisiana 
and California into consideration, would give two coastal States pro- 
ducing oil fields which in December 1950 produced an aggregate of 
more than 1,850,000 barrels of oil, and which contains reserves esti- 
mated to aggregate 162,000,000 barrels. 

Furthermore, if the Louisiana boundary in the Gulf were held to 
extend 3 leagues from the coast, there would be additional oil fields and 
additional production and additional reserves involved in S. 940. 
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Senator Lone. While you are on that subject, I believe that your 
information will confirm this fact with reference to a map we have 
there to indicate it—that there is, even granting that to be true, a 
great amount of Continental Shelf in relatively shallow water, going 
out as far as, maybe, 125 or 150 miles from Louisiana, which accord- 
ing to experts, would be just as subject to oil production as the area 
within the 3-mile or 9-mile limit. 

Mr. Wuire. The average width of the shelf in the whole Gulf is 
59 miles. It varies, I believe, from 40 to 150 miles everywhere except 
off the west coast of Florida, where it runs about 150 miles. 

Senator Lone. Well, it apparently is greatest in width somewhere 
near the Louisiana and Texas border. That is if this map I am look- 
ing at is correct. 

Mr. Wurre. Yes; the map so indicates. 

Senator Lone. It goes farthest out at that point apparently, and it 
is my advice that all of that is subject to oil production, and that acre 
for acre geologists would tell you that it might be a little better as you 
get toward the edge of the Continental Shelf as far as the amount of 
oil, although it might cost more to produce it. 

Mr. Wurre. Well, at the present time, Senator, there are only two 
oil fields, plus a portion of a third field, that are situated seaward of 
the 3-league line, and they are adjacent to the Louisiana coast. 

If you pass on to Texas 

Senator Lone. Of course, you understand that those fields are sub- 
ject to production, however, and that other fields can be discovered in 
that area. 

Mr. Wurre. I think it is not at all unlikely, on the basis of informa- 
tion furnished to me by the Geological Survey, that in due time many 
more fields will be discovered in the Continental Shelf seaward of the 
3-league line, and that those discoveries will undoubtedly be very val- 
uable and will involve large production of oil. 

Senator Lone. Yes. 

Mr. Wuirte. I might just go on a moment with respect to this canvass 
of the oil resources of the Continental Shelf by mentioning the situa- 
tion with respect to the State of Texas. 

Insofar as Texas is concerned, there are two shore-line oil fields 
which are thought to extend to some extent out beneath the waters of 
the Gulf. And, of course, under S. 940 the State of Texas would get 
whatever portions of these two shore-line fields actually do extend 
out beneath the Gulf. Otherwise there are no producing oil fields 
adjacent to Texas or along the shore line of Texas that would be af- 
fected by S. 940. However, there is one known gas field adjacent to 
the Texas coast which is situated within the 3-league line, and the 
State of Texas, of course, contends that its seaward boundary at the 
time of its admission to the Union runs 3 leagues from land. 

We do not know of any oil production or any discoveries of gas 
deposits anywhere else in the Continental Shelf, except in those areas 
that I mentioned a moment ago adjacent to California, Louisiana, and 
‘Texas. 

Senator Lone. Of course, the testimony that we have had before 
this committee is that you have every reason to expect that the land 
off the Louisiana coast and off the Texas coast would be just as pro- 
ductive as you go further out as it is close in to the shore. 
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Mr. Wurrr. I think that is probable, Senator. And, moreover, it 
is expected that additional fields will be discovered within the 3-league 
line and also within the 3-marine-mile line. 

Senator Lona. Correct. 

Mr. Wuire. Actually, the present production from within the State 
boundaries—and I am speaking now of production from the Conti- 
nental Shelf within the 3-mile limit or the 3-league limit, which- 
ever is correct in the particular case—is relatively insignificant in 
comparison to the full extent of the mineral resources, including oil, 
which are thought to exist in those areas and which would be con- 
veyed to the coastal States by S. 940. 

As you say, there are indications, according to the geologists, of 

extensive oil deposits both wtihin and without the State boundaries 
as they run along the seaward limits of the coastal States in the Gulf 
of Mexico; and the fact that these areas not only contain the known 
deposits that I mentioned a while ago but are thought to be highly 
promising with respect to additional discoveries is one reason why 
the executive branch of the Government is so strongly opposed to 
legislation like S. 940, that would convey away these resources of 
unknown potentialities, which are the assets of all the people of the 
United States. 

I think that I should echo Solicitor General Perlman’s statement 
on that point—that these assets of all the people ought to be retained 
for the benefit of all the people and should not be conveyed to the 
coastal States. That is the firm position of the executive branch 
of the Government, including the Secretary of the Interior, whom I 
represent at this hearing. 

Senator Lone. How do you feel about the Great Lakes? Are you 
willing to quitclaim that to the States that border the Great Lakes 
anu the bottoms of the Great Lakes ? 

Mr. Wurre. Well, it has always been my own personal view that 
the Great Lakes are inland bodies of water, and I do not believe that 
the Federal Government has any claim to the submerged lands in 
that area. But the position of the Federal Government on that point 
would be taken—and by “that point” I mean that legal point—would 
be taken for the Government by the Attorney General. I believe 
that, in the course of the hearings on earlier proposed legislation relat- 
ing to submerged lands, the statement was made by the ‘Attor ney Gen- 
eral, or at least by his representative, that he would have no objec- 
tion to legislation which would recognize the title of the States border- 
ing on the Great Lakes to the submerged lands within those portions 
of the Great Lakes which are situated within the boundaries of the 
lake States. 

Senator Lone. Mr. White, those of us who take the State side of 
this controversy were surprised at the Supreme Court’s decision in 
the California case, and it seemed to us that the theory that the State 
possessed the beds of their streams based on the inherent sovereignty 
of the State, applied equally to the marginal sea, and that if they 
did not possess the marginal sea, that there would be no stronger logic 
why they possessed the beds of their navigable streams. 

Now if you are willing to quitclaim the navigable streams—I take 
it you are? 
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Mr. Wurrr. I think that the Federal Government has no just claim 
to the lands beneath the navigable streams. 

Senator Lonc. Well now, you do not know what values are in the 
beds of the navigable streams, and you do not know what potential 

value there might be in the beds of the Great Lakes. Why would you 
be willing to say that those should be quitclaimed to the States and 
yet that a 3-mile belt or a 10-mile belt off the coast of the States bor- 
dering the Atlantic, Pacific, and the Gulf of Mexico should not be 
similarly considered ? 

Mr. Wurrr. Because I do not believe that the United States pres- 
ently has any valid claim to the lands beneath navigable inland 
waters, Whereas I do think that the Federal Government not only has 
a claim but it has, in the words of the Supreme Court, paramount 
rights in and full dominion and power over the lands of the Conti- 
nental Shelf which lie beneath the open sea, extending seaward from 
the inland waters or from the low-water mark where the coast meets 
the open sea. In other words, I think that the States already own 

Senator Lone. I can say this: that based on the Supreme Court's 
holding in the California case, and particularly the rationale which 
said in effect that the Federal Government in effect had sovereignty 
even before the States gave it sovereignty, and that the State did not 
have the sovereignty which would enable them to possess at any 
time the beds of their marginal sea, that being the case, they prob- 
ably did not have the sovereignty to possess the beds of their inland 
waterways as well. And I know, just speaking for myself, I would 
not mind having, as a lawyer, the case on a percentage basis to recover 
the inland waterways to the Federal Government. 

Mr. Wurre. I think that the Supreme Court in the California case 
distinguished between the national external sovereignty, which they 
said was involved in that particular case, in relation to lands beneath 
the open ocean, and on the other hand, the type of internal sover- 
eignty which the States have, and which was the basis, so the Supreme 
Court said, for the earlier decisions with respect to the ownership of 
the beds of navigable inland waters. 

The Supreme Court in the California case clearly recognized that 
the States do have a type of sovereignty, and it is the sort of sover- 

eignty which made it appropriate for the Court in earlier decisions to 
say that they ought to have, and they do have. the ownership of all 
lands beneath navigable inland waters. What the States do not have 
is national external sovereignty in relation to foreign nations, in 
relation to national defense, and in relation to world commerce. 

Now the national external sovereignty is vested in the United States, 
and it is because the United States has national external sovereignty 
that, in the California, Texas, and Louisiana decisions of the Supreme 
Court, it was recognized as having paramount rights in and full 
dominion and power over the portions of the Continental Shelf which 
underlie the open sea. 

Senator Lone. How do you feel about the sand and the shells and 
oyster beds lying along the State coast? Do you feel that those should 
be turned over to the States, or do you feel that the Federal Govern- 
ment should assert its right with regard to those resources ? 

Mr. Wurre. Senator, that question came up in the summer of 1948 
when I, with others representing the executive branch of the Govern- 
ment, negotiated through several long hot weeks with representatives 
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of several of the coastal States in an effort to devise compromise legis- 
lation which would be satisfactory to everybody. That effort was not 
friitful, but there was one point on which we did tentatively agree in 
the process of our negotiations. The representatives of the executive 
branch were willing to go along with the provision in a proposed bill 
under which the Congress of the United States would specifically 
authorize the coastal States to regulate the taking of sand, gravel, 
kelp, and marine life from the portions of the marginal sea within 
their boundaries. I see no reason to withdraw from the position 
which I took at that time, namely, a position of willingness to go along 
with a legislative proposal of that sort. 

Senator Lone. Do you feel that the Federal Government has the 
right, if it cares to assert it, to compel the States to quit removing 
shells, oysters, sand, and other natural resources of that type from 
the sea ? 

Mr. Wurre. Well, here is what the Supreme Court said in each of 
the three decrees rendered in the submerged lands cases. It said that 
the United States has paramount rights in and full dominion and 
power over the lands underlying the Pacific Ocean or the Gulf of 
Mexico, lying seaward of the ordinary low-water mark and outside of 
the inland waters, and extending seaward to the 3-mile limit in the 
case of California, or 28 marine miles in the case of Louisiana, or to the 
outer edge of the Continental Shelf in the case of Texas. 

Consequently, it is undoubtedly true that the United States would 
have the power to prevent any coastal State from taking, or author- 
izing private persons to take, resources of the lands underlying those 
waters. 


Senator Lone. I do not have any further questions to ask, but you 
may care to add something else. 

Mr. Wuire. I believe not, Mr. Chairman, except one thing: In your 
discussion with the Solicitor General earlier this afternoon, and just a 


moment ago in a question that you put to me, you referred to the 


creation of the national sovereignty by the States. I should like to 
close my statement by putting into the record at this point, and per- 
haps as a fitting historical sequel to the treaty of peace with Great 
Britain, which has already been made a part of the record, the sub- 
stance of the preamble to the Constitution of the United States of 
America. 

It runs something like this: “We, the people of the United States, 
in order to form a more perfect union, establish justice, insure domes- 
tic tranquillity, provide for the common defense, promote the general 
welfare, and secure the blessings of liberty to ourselves and our pos- 
terity, do ordain and establish this Constitution for the United States 
of America.” 

Senator Lone. Well, you know, of course, that Constitution was not 
effected until it was ratified by the States, do you not ? 

Mr. Wure. That is correct, sir. 

Senator Lone. And some States withheld their ratification until the 
Bill of Rights was added to it which included article X, which stated 
that. all powers not delegated by that Constitution were reserved to 
the States and the people. 

Mr. Wuire. It is clear that the powers not delegated to the Federal 
Government in the Constitution are reserved to the States or to the 
people. However, the Federal sovereignty was not created by the 
States, but by the people. 
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Senator Lone. That was created by the representatives of the States, 
it is true, and ratified by the States in the Constitution. Furthermore, 
the States did have sovereignty at the time they created that, that was 
created by the people. What would you say about the sovereignty 
that existed in the States who ratified and confirmed that Consti- 
tution ¢ 


Mr. Wurre. The States did have a type of sovereignty. 


Senator Lone. They did not surrender their sovereignty in doing 
that? 


Mr. Wurre. The States do have a type of sovereignty. I do not 
think there is any doubt about that. 

Senator Lona. Thank you, Mr. White. 

The committee will stand in recess. 

(The following report from the Bureau of the Budget on S. « 
Res. 20 was received subsequent to the hearings on this sane. 
It is carried at this point to complete the record. ) 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington 25, D. C., March 8, 1951. 
Hon. Josepn C. O’MAHONEY, 
Chairman, Interior and Insular Affairs Committee, 
United States, Senate, Washington, D. C. 

My Dear SENATOR O’MAHONEY: This is in answer to your letter of January 
19, 1951, inviting the Bureau of the Budget to comment on Senate Joint Resolu- 
tion 20, to provide for the continuation of operations under certain mineral 
leases issued by the respective States covering submerged lands of the Conti- 
nental Shelf, to encourage the continued development of such leases, to provide 
for the protection of the interests of the United States in the oil and gas deposits 
of said lands, and for other purposes. 

This bill appears to provide adequate authority, on a temporary basis pending 
the enactment of permanent legislation on this subject, for the continuation of 
oil and gas operations and development in offshore submerged lands. This 
authority is important to our national defense effort in encouraging exploration 
and development of mineral deposits in submerged lands to meet the existing 
urgent needs for these resources. 

It is noted that with respect to revenue derived from operations conducted 
under its authority, whether from continued State leases or from new leases, 
the bill provides that 3744 percent of the moneys received from operations within 
the seaward boundaries of a State would be paid to that State; all other moneys 
from operations in the submerged lands would be held in a special account in 
the Treasury pending the enactment of permanent legislation dealing with the 
disposition of these receipts. This provision, similar to the Mineral Leasing 
Act which accords to a State 37% percent of the royalties obtained from leases 
of Government lands within its boundaries, would constitute congressional 
recognition of any equitable interests which may exist in the State off whose 
shores operations under this legislation are conducted. 

In the case of existing leases, the bill would substitute the Federal Govern- 
ment for the States after December 21, 1948 (the date on which suit was filed 
by the United States a Louisiana and Texas). However, the Supreme 
Court decision in the California case on June 23, 1947, gave notice that the 
interests of the Federal Government might be involved in continued operations 
by the States in the submerged lands after the date of that decision. Accord- 
ingly, it is suggested that the desirability of prescribing June 23, 1947, as the 
cut-off date in the bill rather than December 21, 1948, be considered in evaluating 
the respective equities of the States and the United States Government in this 
matter. 

Subject to the consideration by the Congress of the above general issue, the 

sureau of the Budget perceives no objection to the enactment of this measure. 
Sincerely yours, 
F, J. Lawton, Director. 


(Whereupon, at 5:20 p. m., the committee recessed, subject to the 
cal] of the chairman.) 
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TUESDAY, APRIL 10, 1951 


Unirep Srares SENATE, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The committee met, pursuant to call, at 10:20 a. m., in room 224, 
Senate Office Building, Senator Joseph C. O’Mahoney (chairman) 
presiding. 

Present: Senators Joseph C. O’Mahoney, James E. Murray, Ernest 
W. McFarland, Clinton P. Anderson, Russell B. Long, Herbert H. 
Lehman, Guy Cordon, Zales N. Ecton, and Arthur V. “Watkins. 

Also present : Robert M. Vaughan, Special Assistant to the Attor- 
ney General; Col. Wade M. Fleischer, Deputy Director, Legislative 
and Liaison, and Richard A. Buddeke and Frank A. Bartimo, Office 
of General Counsel, Office of the Secretary of the Defense. 

The CuamMan. The committee will come to order. 

This session was called this morning because members of the com- 
mittee desired to have a little more information of record from the 
Department of Defense and from the Department of State with respect 
to aspects of the problem of the submerged lands now before this 
committee. 

We were particularly desirous that the Defense Department should 
discuss with us the problem of the oil supply from the point of view 
of the national defense. 

Mr. William T. Van Atten, Vice Chairman of the Munitions Board, 
has come here at the direction of the Department of Defense to testify 
this morning. 

Are you prepared to proceed, Mr. Van Atten ? 


STATEMENT OF WILLIAM T. VAN ATTEN, VICE CHAIRMAN FOR 
STAFF MANAGEMENT, MUNITIONS BOARD, DEPARTMENT OF 
DEFENSE 


Mr. Van Arren. Yes, Mr. Chairman. 

The CuHatrman. Very good, sir. 

Mr. Van Arren. I would like your permission, Mr. Chairman, first 
to say that I am testifying for Mr. John D. Small, or I am making 
this statement for Mr. Small, Chairman of the Munitions Board, who, 
because of a previous engagement, with which I think you are 
familiar. 

The Cuarrman. Yes; he telephoned me yesterday. 

Mr. Van Arren. Was unable to come. © He wanted me to express 
his — to you and the members of this committee because of the 
fact that he would not be able to attend this meeting. He has pre- 
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pared, however, a paper which, with your permission, I would like 
to read for the record. 

The Cuatrman. You may. 

Mr. Van Arren. Briefly, the bill, S. 940, raises for the consideration 
of this committee problems as to scope, purpose, and extent of Federal 
legislation with respect to so-called tidelands oil. 

I am informed that the position of the executive branch of the Gov- 
ernment has been outlined to this committee by the Secretary of the 
Interior and the Solicitor General of the United States. 

The position of the executive branch with respect to plans and 
programs for the development and use of tidelands oil has I een care- 
fully considered over the last 4 years by the three most interested 
executive departments of the Government : Interior, Justice, and De- 
fense. The views that have been reflected by administration spokes- 
men in these years have been developed jointly and designed to provide 
the Congress with the best advices that those three most interested 
departments have to offer on this subject. 

The Department of the Interior is the agency of the executive branch 
of the Government primarily concerned with the scientific develop- 
ment, conservation, and exploitation of United States mineral re- 
sources, including petroleum, and is the principal executive adviser 
and operating agency on such matters. I think, perhaps, I should 
apologize to you gentlemen for stating something in this statement 
which you are thoroughly aware of and with which you are thor- 
oughly familiar. 

I understand that Secretary Chapman has explored these aspects 
of the problem with the committee. The Department of Defense would 
like to emphasize that it is not primarily responsible, nor the best- 
informed agency with respect to the legal, planning, or operating 
aspects of this subject. It has, however, reviewed the materials sub- 
mitted by the Department of the Interior and the Department of 
Justice and concurs therein. 

Senator Long. Mr. Chairman, if I might interrupt at this point, 
so far aS I can see, this is the only committee that does not rate the 
testimony of a Cabinet officer or the officers directly involved. 

Here we have a statement for Mr. Small being presented by his 
representative. We have had testimony of the Attorney General pre- 
sented by Mr. Perlman, and the testimony of the Secretary of Interior 
presented by Mr. White for the Secretary of Interior, and, so far as 
T can see, this is the on}y committee that cannot have the testimony 
of a Cabinet officer. 

I would like to know why this committee is of less stature than other 
committees I have served upon. I served on the Post Office Commit- 
tee, and any time we wanted to talk to the Postmaster General he was 
there; I now serve on the Small Business Committee, and we can see 
anybody we want to see, and we do not need to have any legislative 
authority: and with respect to the Banking and Currency Committee, 
we could see anybody we want to. 

I do not see why we cannot talk to any one of the Cabinet officers 
on this particular business. Why do they send a representative for 
them, an attorney or solicitor for them, or something of that sort, if 
we want to know the views of the department ? 

The CHarrman. Because we did not request the Cabinet officer to 
come, and the suggestion was never made. 
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When these conferences were held, when they were opened, with 
respect to S. 940, the chairman announced, and it was announced by 
members of the committee, before the conferences began, that we 
wanted the testimony of the law officers. 

If I am not mistaken in my recollection, Senator Long, it was your 
suggestion that you wanted to examine Solicitor General Perlman with 
respect to his views. 

Senator Lone. I wanted to examine him when he came here, Mr. 
Chairman; but I will say that the procedure I have observed in the 
other committees has been that if we wanted the views of the depart- 
ment, that Cabinet officer came down and had his advisers here. If 
he wanted an attorney around, he had an attorney to advise him, but 
he usually spoke for his own group. 

When the Justice Department goes before the Judiciary Commit- 
tee the Attorney General has to be there with the Solicitor General 
or if he goes before a committee to testify on antitrust matters he has 
his Antitrust Division man there; but usually the Attorney General 
presents a statement and testifies on his own behalf. 

I know this, that with regard to any policy—after all we are being 
told that these departments have a policy against these things—well, 
certainly the policy spokesman is the Cabinet oflicer himself; “and cer- 
tainly if there are any shades of policy, any attorney he sends here 
cannot give us what the shade of policy may be, other than to speak 
for the “department, and without going back and checking with his 
secretary or his boss and see if he told him what he wanted him to do. 

Now, it is fine to have this statement presented here, but so far as 
I am concerned, you might as well just put it in the record. I don't 
see how, in the cross-examination, the witness can speak for Mr. Small, 
when Mr. Small is not here; and I consider Mr. Small to be a very able 
witness. I have had the honor of listening to Mr. Small, as a member 
of the Committee on Smali Business, and cross-examining Mr. Small, 
and getting his views with respect to these things; and it just seems to 
me that when a witness has read that statement, he cannot add one 
thing to it that I might want to know so far as the views of fhe Muni- 
tions Board are concerned, certainly not without checking with Mr. 
Small, and without that his views would not be binding upon him. 

The Cuarrman. Senator, I can only say that the chairman must 
assume full responsibility for the procedure here this morning: I 
can assure you that this committee will summon any Cabinet officer, 
request him to come or otherwise, whenever it would seem to be 
necessary. 

Yesterday Captain Small called me and explained that he had had 
a long-time engagement to appear before a group of industrialists 
and newspapermen this morning, and asked me if I would object if 
he would send the Vice Chairman instead, and I said I was sure there 
would be no objection, because I knew that the testimony to be elicited 
from Mr. Van Atten is the testimony with respect to the need for oil. 
Now, any time we want to open up this question, the committee will, 
of course, be very glad to do it. 

Senator Warkins. May I make an observation ¢ 

The Cuatmrman. Yes. 

Senator Warkrns. It has been my experience since I have been here 
that when we do have the Cabinet officers they usually have to have 
someone along to tell us what they know about it. I do not mean 
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to reflect on them at all, but they have so many things to take care 
of that they cannot possibly be expert in all fields. The real in- 
formation we have received most times has been from the men who 
have spent a great deal of time on the subject. I don’t object to what 
the Senator has said about having him here. I do think, as a matter 
of practical effect, however, we get more out of the men who made 
the study and prepared the case for the Secretary than from the 
Secretary himself. 

Mr. Van Arren. Mr. Chairman, I am prepared to complete the 
statement of Mr. Small if the committee wants me to, or to suspend. 

The Cuarrman. You go right ahead. 

Senator Lone. I would be glad to hear but, frankly, this is the only 
committee I have served on, Mr. Chairman, where I do not believe, 
judging from the experience I have had, that we have ever had a 
Cabinet officer. 

The CuHarrman. We have had the Secretary of the Interior here. 

Senator Lona. He has not testified here. 

The Cuarrman. I beg to suggest to the Senator that the question 
he now raises was never raised by him or any other member of this 
committee. If any member of the committee desires to ask the pres- 
ence of any Cabinet officer with respect to this, the chairman will be 
very glad to invite that Cabinet officer. 

The remarks of the Senator from Louisiana to any person readin 
the record would convey the impression that for some strange an 
mysterious reason the committee had avoided calling Cabinet officers. 
That is not the position of this committee; certainly, it is not the 
position of its chairman. 

Senator Lone. I am certain the chairman understands, however, 
does he not, that with regard to policy matters the Cabinet officer un- 
doubtedly has more leeway in answering questions that involve admin- 
istratvie policy ? 

The Cuarrman. Of course. 

Senator Lone. He does have more discretion than does a subordinate 
in that department. 

Mr. Van Arren. I think, Mr. Chairman, it might be appropriate at 
this time for me to state for the benefit and information of the com- 
mittee that I learned only at 5 o’clock last night that I was expected 
to come up with this statement for Mr. Small, and I would like to say 
also for the record that I am not an authority on petroleum. 

I would like to say that, in the event there are any technical ques- 
tions in the minds of any of you gentlemen, I have come up here as a 
Vice Chairman of the Munitions Board, representing the Department 
of Defense, prepared to read a statement that has been carefully pre- 
pared by the Board, outlining the position of the Department of 
Defense insofar as this proposed aideting is concerned. 

Now, I would like to continue reading, if I may. 

Senator Lone. Might I ask now: Do you know that Mr. Small pre- 
pared that statement / 

Mr. Van Arren. I know that Mr. Small is completely aware of the 
statement. He did not prepare it personally. 

Senator Lone. Do you know to prepared that statement; who 


advised with respect to it; by whom the statement was prepared ? 
Mr. Van Arren. I think I would have to answer that, Senator, by 
saying that it was the staff of the Munitions Board, considered thor- 
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oughly competent, after consultation with Mr. Small, which was 
directed to prepare a statement outlining the views of the Department 
of Defense for him. 

Senator Lone. Here is what I have in mind, sir, with all due respect 
to you. 

I may differ with some of the things you say in that statement, and 
I do not see how, if I want to go into that and to explore it, we can 
get anywhere. I might just as well read the statement and let it rest 
there, because I do not see that we are going to get anywhere, any 
further than what is in that statement. 

I think if the man who prepared that statement were here, we 
might be able to get some place. Usually, those statements are pre- 
pared by someone other hen the Cabinet officer, or the executive 
oflicer, whom he represents. 

Mr. Van Arren. I will be very happy to finish reading the 
statement—— 

Senator Lone. Yes, sir. 

Mr. Van Arren. And have the statement stand for the record 
without any questioning, if that is the desire of the committee. If 
the committee wants to ask questions that I can answer, I would be 
happy to answer them. 

The Department of Defense is vitally interested in any tidelands 
oil program primarily because it is the principal governmental user 
of petroleum. The tremendous quantities of 011 necessary to support 
a sustained military effort make it vital that the Department of 
Defense express its interests in this very important legislative field, 
particularly those matters concerned with the production of oil, 
the conservation thereof, and the military protection of known 
sources, 

Several years ago Secretary Forrestal, in joining with the rec- 
ommendations of the Attorney General and the Secretary of the 
Interior, had this to say in support of the provisions of S. 2165 of 
the Eightieth Congress, which was the bill proposed by the executive 
branch of the Government to provide the management for the mineral 
resources found in the submerged coastal lands [reading]: 

From the standpoint of national security, I call your attention particularly 
to these provisions * * *; 

(1) The United States is given the right of first refusal to purchase at the 
market price any oil or gas from the submerged coastal lands (sec. 3 (e)). 

(2) The President may, after consultation with the National Security Re- 
sources Board, withdraw any submerged coastal lands from disposition under the 
act and reserve them for the use of the United States in the interest of national 
security (sec. 3 (d)). 

(3) Consistent with the needs of the national economy, the oil and gas 
deposits in submerged coastal lands are to be conserved as a national asset 
and the act is to be administered in accordance with such determinations as 
to national security, conservation, or development as may be announced by the 
President after consultation with the National Security Resources Board 
(sec. 3 (b)). 

(4) All leases issued under the act are to permit the Secretary of the 
Interior to suspend or terminate any lease upon the recommendations of the 
Secretary of Defense, during war or a national emergency declared after the 
effective date of the act (sec. 6 (g)). 

The policy stated by the late Secretary Forrestal has been examined 
and reexamined, and the views as stated above constitute the firm 
position of the Department of Defense. It is believed that legisla- 
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tion such as 8. 940, under which the oil lands in question would be 
quitclaimed by the Federal Government to the several States, would 
not permit the degree of unifor mity of production, conservation, and 
protection of the petroleum resources that are so vital to national 
defense. It is, therefore, strongly recommended that the legislation 
not. be enacted. 

That, Mr. Chairman, concludes my statement for the Chairman 
of the Munitions Board. 

The Cuatrman. Mr. Van Atten, when I talked to Captain Small 
yesterday, I called to his attention the fact that Mr. C. E, Wilson, 
the Director of the Office of Defense Mobilization, in his report of 
April 1, had recited that the need for petroleum now is greater than 
ever. 

If I recall correctly, what he had to say there was to the effect 
that the consumption of petroleum in the United States is now running 
at about 7.7 million barrels a day, which exceeds consumption even 
during World War II, and that a continued supply of a very large 
amount of oil is essential. I had thought that it was the intention 
of Captain Small to have that matter laid before the committee. 

Senator Corvon. That, of course, is the very antithesis of conserv- 
ing the same oil. You cannot pump and use it and have it down there 
as a reserve. 

Senator Lone. Of course, the coal industry testified before this 
committee in a different connection that they wished we would adopt 
some policy to encourage the use of coal, because they have a thousand 
years’ supply, and they are having their market taken away from 
them by the oil people, which is an aspect that might be considered 
so far as our need for oil is concerned. 

Now, the gas people have told me on the side that there is no doubt 
in their mind that if the coal industry had spent anything like the 
money that the gas industry has been spending on their own research 
we would never have constructed these gasoline pipelines up to the 
East, because they would be gasifying coal at the mouth of the mine 
and shipping that same crasified coal by pipeline into the large in- 
dustrial centers. 

[ am not too concerned about us running out of fuel any time soon, 
so long as we have a ere years’ supply of coal that can be made 
into either liquid or g 

Mr. Van ATrren. it might, at least, partially answer a question or 
two that you have in mind, Senator, to say that—— 

Senator McFarianp. I would think, Mr. Chairman, that one of the 
main questions that the committee should have answered, if it has 
not already been answered, is why the Department of Defense is of 
the opinion that the Federal Government could better handle this 
situation than the States. 

Mr. Van Arren. I believe the Defense Department, Senator, in 
that connection, is following a decision of the Supreme Court in con- 
nection with California oil lands. 

Senator McFarianp. It may be following the law, but you said 
in your statement, as I understood it—I just came in at the end of it— 
that it would be to the interest of national defense for us not to quit- 
claim this oil to the States. 

Mr. Van Arren. The Department of Defense, of course, is vitally 
interested in petroleum because of its importance in the mobilization 
plan that we have now undertaken. 
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Senator Corpon. What does that have to do with either of these 
bills? It will be produced under either. 

Senator McFarianp. That is the point I was trying to make: If we 
get the reasons behind the answer, that would be more beneficial to 
the committee. 

Mr. Van Arren. Senator, if you would like to have me do it, I 
would be happy to ‘read several letters that I have with me, one, Mr. 
Forrestal’s letter of March 2, outlining that reason. 

The CuarrmMan. I am sure, Mr. Van Atten, that is not necessary 
under the circumstances. 

Each department concerned was requested by the committee to file 
a statement. We have the letter of General Marshall already in the 
record. You were called merely for the purpose of presenting the 

oint of view of the Department of Defense with respect to supply. 
‘hat view has not been presented as yet, and is not presented in the 
statement here. 

If any members of the committee desire to interrogate the Secretary 
of Defense or any of the Under Secretaries with respect to this mat- 
ter, that is another question, 

The Department of Defense made it clear that the policy of the 
executive branch was being expressed by the Secretary of the Interior 
and by the Department of Justice, and this committee requested the 
law officers, at the unanimous suggestion of the full committee, to 

testify with respect to the fundamentals of that issue, and that has 
already been done. So, that is the situation in which we find our- 
selves. If any additional evidence is required, we will obtain it. 

Senator Corpon. It was my idea that we were going to hear from 
the State Department today. 

The CHamman. Mr. Van Atten was put on first, because his testi- 
mony was assumed to be rather brief. 

Mr. Boggs is here, waiting to testify. 

Mr. Van Arren. I think, perhaps, a partial answer—I started to 
say that before, Senator O’Mahoney—to your question might be in the 
fact that the daily consumption of petroleum and refined petroleum 
products by the Department of Defense before Korea was about 
210,000 barrels, which today has been increased to about 475,000 barrels 
per day. I just do not know how much that ties into your thinking 
on the subject. It does show the increased consumption even under 
our partial 

Senator Corvon. We all know that you use more oil during a war 
period than you use at any other time. We have adequate informa- 
tion with reference to use. It seems to me it is of little consequence, 
if any, as to whether or not the policy of the Government is going to 
be to meet that need by the production of oil or to close the wells if you 

can do that and conserve the oil. I see no question of that character 
here. 

The Cuareman. I think the Senator is quite right. But neverthe- 
less it seemed perfectly appropriate that we should have in the record 
the statement of the Munitions Board with respect to consumption and 
use. 

Are there any other questions to be asked of Mr. Van Atten? 

Senator Lone. Mr. Van Atten, do I understand that your state- 
ment is taking the old position that the oil should be kept in the 
ground and not produced? That was originally the theory that the 
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Federal Government urged when it claimed that the Federal Govern- 
ment ought to inject itself into the tidelands situation. Is that the 
position of the Munitions Board, to go out and block out vast reserves 
that would not be used, to keep that oil from being taken out of the 
ground ¢ 

Mr. Van Arren. That question, Senator Long, I am not competent 
to answer. 

Senator Lone. So far as uniformity is concerned, what difference 
does it make whether or not there is uniformity between States pro- 
ducing the oil, providing the States follow proper conservation 
practices ¢ 

Mr. Van Arren. I wonder if the members of this committee are 
not better qualified to answer that than I am, as I understand that has 
been a subject of controversy for quite some time here on the Hill. 

Senator Lone. I want to suggest this to you, sir: In these hearings, 
while I have been here, we have had about three other witnesses who 
made some reference to the question of conservation, as to whether or 
not the States were following proper conservation practices. 

Under examination, not one of them could produce one example of 
improper conservation practices on the part of the States, and we have 
in the record, time and time again, statements by their departments to 
the effect that their investigation of it shows the best conservation 
practices are on the part of the States. Asa matter of fact, I believe 
it will be shown that conservation practices for proper oil production 
have been developed not by the Federal Government but by the States, 
and that the States are pretty much in uniformity on their conserva- 
tion practices, having, by trial and experience, found how to get the 
maximum recovery and produce their wells on that basis; and all in 
the world the Federal Government can do, if it wants to get into the 
business of oil conservation, so far as I know, is to go back and review 
the experiences of the States and arrive at the same conclusion, or 
follow the same practices that the States have developed up to this 
point. 

Now, do you have any knowledge of anything contrary to that as 
far as oil conservation is concerned ? 

Mr. Van Atren. Well, there are so many facets to that question, 
Senator, that again I am not—— 

Senator Anperson. Is it not a fact that the Congress had to pass the 
Connally Hot-Oil Act to enforce conservation? I generally agree that 
the States do a pretty good job, but I thought we passed what was 
known as the Connally Hot-Oil Act, and the Federal Government 
passed it; did it not? 

Senator Corvon. With regard to interstate transportation of boot- 
leg oil. 

Senator Anperson. That is right, because they had to do something 
as the oil was not conserved. I had not intended to get into that 
subject. 

Senator Lone. Of course, the fact is that it was passed a long time 
ago, some time before I came to Congress. I believe my father was in 
the Senate, but that was passed because the States could not effec- 
tively enforce their laws so long as their neighbors were permitting 
people to bootleg oil across their borders. 

The Cuatrman. May I suggest to the members of this committee 
that this is a matter of argument on the policy for the members of the 
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committee, and we will get nowhere arguing with the witness about 
this. re 

The chairman states again that he assumes complete responsibility 
for the presence of Mr. Van Atten here. He did not volunteer to 
come. He came because Captain Small, the Chairman of the Muni- 
tions Board, was otherwise engaged this morning and asked me if I 
would permit him to send somebody else in his place, which I 
graciously did. : 

Senator Corpon. It is quite clear, Mr. Chairman, that either Captain 
Small did not understand the chairman or else he did not consider 
this of enough moment to do the job, because the chairman’s question, 
I take it, was going into the extent of consumption, the possibility of 
increased consumption, the source of any. Dh. 

The Cuarrman. I wanted the point of view of the Munitions Board. 

Senator Corpon. How much could be regulated by the Government, 
either to increase or decrease, and so forth. There is nothing in this 
statement about it. 

The Cuarrman. The Senator is quite right. 

Mr. Van Arren. I wonder if I might make a comment in that con- 
nection? Much of our long-range planning—when I say “our,” I 
mean the Department of Defense in connection with petroleum, as 
with many en critical materials—is highly classified and top-secret 


information. I don’t know whether this committee—I do not have 
it with me—would ask to have it disclosed or not. I presume if you 
did we would disclose it to you, but I can assure you it would be done 
with reluctance because of its importance as a secret matter. 


The Cuatrman. It is quite evident, as Senator Cordon has said, that 
Chairman Small did not understand what the chairman of this com- 
mittee was driving at in this matter. 

The truth is that the chairman was perfectly willing to have dropped 
the hearings at the last meeting of the committee, but Dr. Boggs, who 
was here at that time, was not able to testify because the whole day was 
consumed with other witnesses. 

Senator Corvon. Mr. Chairman, so far as that is concerned, I think 
that the testimony Dr. Boggs would cover from the State Depart- 
ment is some of the most important and relevant testimony that could 
come before this committee. If there is one thing that could cause 
the Senator from Oregon to change his mind about this thing, it 
would be the testimony from the State Department indicative of some 
international factor here that has not yet come to light. 

The Carman. Let it be understood that Dr. Boggs was called 
because he is the special adviser on geography for the State Depart- 
ment. 

The chairman invited him to come in order that the members of 
the committee might have the opportunity of getting his factual 
knowledge with respect to these aa ems. I doubt very much whether 
Dr. Boggs is qualified to talk on State Department policy, but he is 
qualified to a very high degree to talk about geography in its inter- 
national aspects, particularly with respect to seaward boundaries, and 
that is the principal purpose of his testimony. 
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Senator Corvon. Frankly, I had hoped we could have the Secretary 
down here on this matter. I think this is the most important thing 
into which this committee will go. 

The CuairmMan. That is the first.time it has been suggested. 

Senator Corpon. I did not suggest it before. As a matter of fact, 
before I heard the Solicitor General, it had not occurred to me that 
there was any matter on which the committee was not reasonably 
advised. 

The Cuatrman. I think Mr. Van Atten’s testimony is at an end, 
unless there are some other questions. There are none apparently; 
the committee will excuse you. 

Mr. Van Arren. Thank you, Mr. Chairman. 

The CHarman. I wish to express the thanks of all members of 
the committee for your presence here this morning. 

Mr. Van Arren. Thank you, Senator O’Mahoney. 

The Cuamman. Now, Dr. Boggs, would you be good enough to come 
forward? 


STATEMENT OF S. WHITTEMORE BOGGS, SPECIAL ADVISER ON 
GEOGRAPHY TO THE DEPARTMENT OF STATE 


Mr. Boges. My name is 8S. Whittemore Boggs, special adviser on 
geography, Department of State. 

The Cuamman. How long have you been with the Department of 
State, Dr. Boggs? 

Mr. Bogas. Since 1924, Mr. Chairman. 

The CuHatrman. How did you become associated with the Depart- 


ment ¢ 

Mr. Boees. I went to the Department on October 1, 1924, as geog- 
rapher of the Department. 

Senator Corpon. As what / 

Mr. Boees. Geographer of the State Department. 

The CuHarrMan. Where were you trained ¢ 

Mr. Boees. At Columbia University. 

The CHarrman. What was the special course, if any, that you took? 

Mr. Bocas. ne iduate work in geography. 

The CHarrmMan. What is your degree ‘ 

Mr. Boges. M: ster’s degree from Columbia, a doctor's degree in 

‘ience at Berea College, that is an honorary degree. 

The CHarrman. You have been with the State Department since 

rhen ¢ 

Mr. Boees. Continuously since October, 1924. 

The Cuarmman. Your title is given as that of special adviser ? 

Mr. Boees. Yes, special adviser on geography. 

The Cuarrman. Are you at the head of a division of geography or 
anything of that kind? 

Mr. Boces. The office at the present time is small. The larger part 
of what was built up during the war has been transferred to the 
Central Intelligence Agency. 

The CHairman. What are your functions, your personal functions / 

Mr. Boces. They are quite varied. Whatever happens to occur that 
involves geogr aphy, the Department calls on me to do. It ranges over 
quite a variety of fields; one of them happens to be, for example, im- 
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migration quota determinations, another is boundary questions, all 
over the world. 

Senator Corpon. You are not interested in or used in connection 
with topography ¢ 

Mr. Bocés. In mapping questions, yes. 

Senator Corvon. The reason for that question, which was very 
poorly phrased, was the testimony I have heard in other committees 
with respect to the work that had to be done during World War II in 
the topographic field throughout the world, a field where seemingly 
we were somewhat deficient in information. 

Mr. Bovgs. Well, for example, the matters relating to the surveying 
of the Americas through the arrangements of the Inter-American 
Geodetic Survey, the major responsibility within the State Depart- 
ment rests in our office. 

The CHatrMan. Are you familiar with the discussions and the 
debates which have been going on with respect to the seaward bound- 
aries of nations? 

Mr. Boees. Yes, sir. My first experience in this regard was in 
1930 when, at the Conference for the Codification of International Law 
at The Hague, the question of territorial waters was one of three 
subjects in which codification was attempted, and I attended as tech- 
nical adviser of the American delegation. 

Senator Corvon. Did you get anywhere on that? Was there any 
codification / 

Mr. Boecs. There was not in the field of territorial waters, and the 
difficulty there was really in the political and legal field and not among 
the technical people. The technical people made a lot of progress, 
and made a report on which there was almost complete agreement. 

Senator Corpon. You did run into the fact, however, that in the 
last analysis this question of boundaries seaward from the accepted 
areas of national sovereignty is more a political one than anything 
else ¢ 

Mr. Bogas. It is very political; there is no question of that. I 
would like to make it clear that I am here in an individual capacity; 
as I understand, the Department of State ~ not been asked to 
express an opinion on 8. 940 at any time, but it happens that I have 
made a good deal of study of the problems of de Teinitating, and the 
claims of other countries, and happen to have two articles being pub- 
lished in the current month, one in the Geographical Review, in New 
York, which is just out, and which is here—it 1s the lead article, and 
it contains a very complicated table, which is about nine and a half 
pages long, giving the claims of all coastal countries all over the 
world, what they ¢laim as their territorial sea; what they claim in 
addition as contiguous zones—and they vary enormously; and the 
text or phraseology they have used in making those claims, with 99 
footnotes at the end of it. 

Senator Corvon. Do you have extra copies of those articles / 

Mr. Bocas. I have this extra copy, and would be glad to leave it 
with the committee. There is a world map here in color, which 
attempts to show as much as can be shown on a map of that sort 

The CHatrman. What is the date of that ¢ 

Mr. Boces. April 1951. It came out the first of this month: and 
this shows at a glance which countries claim, 3, 4, or 5 or 6 or 9 or 12— 
Russia claims 12—which claim 200. 
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Nore.—Reprint of article, National Claims in Adjacent Seas, in The Geo- 
graphical Review, April 1951, is carried in full in the appendixes. 

Senator Lone. Which claim 200? 

Mr. Bocas. There are several of them—four, in fact. 

Senator Lone. Which ones claim 200? 

Mr. Boaas. Peru, Chile, Honduras, and El Salvador. 

I may say that there have been a number of reservations made by 
the United States in the interests of our fishermen; for example, 
shrimp fishing or tuna fishing, or something, where we have main- 
tained—the Department has maintained—in diplomatic correspond- 
ence that our fishermen maintain the right, and we maintain in behalf 
of our fishermen, the right to fish up to 3 miles off their coasts. 

Senator Lone. I want to go to a different question; if we might 
just as well go by question and answer, that will be all right, or if 
you want to present a prepared statement, that is all right, too. 

Mr. Boges. Yes. 

Senator Lone. We had a difficult question, a touchy question, involv- 
ing our shrimp fishermen. I recall very well that when the Mexicans, 
or at least boats under Mexican registry, were catching shrimp off 
the Louisiana shores, Louisiana fishermen resented it, and asked me 
to try to do something about it. I can not recall that I did anything 
about it, but it was not long before the shrimp migrated off to Mexico, 
and our fishermen were fishing outside of the 3-mile limits, as I recall 
it, and the Mexican Government came out and threw them in jail 
in Mexico on the ground that Mexico had complete jurisdiction over 
that water, and our fishermen were trespassing on their property. 

I believe we finally succeeded in getting our fishernen out of jail, 
and got them back to Louisiana. 

What is the situation with regard to shrimp fishing out there off 
the coast of Mexico? Can our fishermen go out 3 miles or more off 
shore ? 

Mr. Bocas. There is another office in the Department better quali- 
fied to answer, but I can tell you that the Department maintains that 
we do have the right to go within 3 miles, but actually, as you know, 
Mexico claims 9 miles, 3 nautical leagues; but our fishermen, I believe, 
at the present time are staying outside the 9-mile limit just in order 
not to make trouble for themselves. 

Senator Lone. Right. Now, here is a question that arises as a logical 
sequence to that. If we, as a Government, stand by the 3-mile limit 
and say that they can not come out beyond 3 miles, that their fisher- 
men cannot come, and that we agree, let us say, that the Mexicans 
can tell us that we cannot come within 3 miles of their shore to 
catch shrimp, we cannot go within 3 miles of theirs, and we then pur- 
sue that argument, that we maintain the 3-mile limit applies to us and 
to them, and beyond that 3-mile limit what would be the distinction 
beween catching fish and exploring for oil? What would give us any 
more right to go out and drill outside of our 3-mile limit, let us say, 
than_a Mexican would to come up here to float a drilling rig up to 
the Continental Shelf and drill off our 3-mile limit? 

Mr. Bocas. In the case of our own 3-mile limit there is the procla- 
mation of September 28, 1945 claiming our right to exploit the oil, 
our right to exploit the natural resources of our sea bed and subsoil, 
which was claimed as appertaining to the United States. So that 
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under that policy we do not admit the right of any foreign country to 
explore for oil on the continental shelf adjacent to the United States 
in the Gulf of Mexico. 

Senator Lone. Let me ask you this question. 

The CHarmman. May I suggest that we permit Dr. Boggs to make 
his statement and then question him after he has made his statement ? 

Senator Lona. If he would prefer to, I would like to ask one more 
question at this point, and then permit him to go ahead. 

What distinction can you draw by saying that we have the right to 
go to Mexico and tell her that she cannot extend her boundaries for 
the purpose of regulating shrimping and expropriate unto herself 
the shrimps that lie within her waters, let us say, within 9 miles of 
her shore, whatever line she would care to fix, and at the same time 
in a completely unilateral sense expropriate to ourselves all the oil 
that lies within our 3-mile boundary out to the limits of the Conti- 
nental Shelf ? 

Mr. Boaes. As you will recall in the proclamation issued by Pres- 
ident Truman, it was indicated—I have the wording of it right here— 
that the United States stands prepared to come to an agreement. I 
will read from the proclamation, “In cases where the continental shelf 
extends to the shores of another State, or is shared with an adjacent 
State, the boundary shall be determined by the United States and 
the State concerned in accordance with equitable principles.” 

The development of those equitable principles has never been at- 
tempted, as dar is I know, prior to the preparation of the second 
article which I spoke of, which is appearing in the American Journal 
of International Law, also this month, which attempts the develop- 
ment of principles or techniques of delimitation of seaward areas 
under national jurisdictions of all types, the outer limit of the terri- 
torial waters (which was covered very well in 1940), the outer limits 
of any contiguous zone or zones, the lateral boundaries with the 
neighboring states, and the outer limits of inland waters, which is 
where the territorial waters begin, as you know—all four types. 

Senator Lona. Here is the question I would like to get your 
answer to without reading the article at this point. We have main- 
tained that there exists freedom of the seas for anyone to go on the 
seas and go anywhere he cares to, and to conduct himself pretty much 
in line with what he cares to do on those high seas. Certainly the 
freedom of the seas would include the right for any nation to fish 
on the high seas, would it not? 

Mr. Boces. Yes; except in those few areas in which there is some 
international agreement to which we are a party. 

Senator Lone. Now the right to fish would include the right to 
remove valuable assets from the bottom of the ocean, such as clams 
or oysters and things of that sort, kelp and other things, sponges. 

If there is no distinction between the right to remove assets from 
the bottom of the ocean and the right to sink a pipe and lift oil from 
the bottom of the ocean, upon what distinction—what distinction 
would you draw between your right to regulate fishing and your right 
to regulate the drilling for oil? 

Mr. Boces. Well, there is a very practicable distinction, and one 
which relates specifically to the operation problems. 
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Senator Lone. Of course, I want the theoretical distinction first, 


and then we will take the practical one. Is there a theoretical dis- : u 

tinction that can be ieouat Tl 
Mr. Boces. Yes; but I think it is primarily based on the difficulties | 

of a fishing vessel knowing where it is that it is engaged at the time of 

fishing, when it is on the move, in identifying its location within or 

without fixed limits, whatever they may be; whereas, of course, in the ce 

case of petroleum, you have surveying, and you know exactly where the 

well is. That is a large part of the difficulty of the problem. 

Senator Lone. It is pretty well established, is it, that every at 
nation of the world, by general recognition of all the others, may fix ny 
its boundaries 3 miles to seaward ¢ Ce 

Mr. Boaes. Yes. 

Senator Lone. Practically all nations recognize that, do they not? 

Mr. Boees. As much as 3 miles, and many claim more. 

Senator Lone. There seems to be no one nation that would argue 
that a nation does not have the right to claim 3 miles to seaward ? Ii 

Mr. Bocas. No; none whatever. G 

Senator Lone. So, at least at a minimum, this Nation can claim al) p! 
the resources within 3 miles of its shores. Pp 

Mr. Bocas. Yes; definitely. re 

Senator Lone. There might be some question as far as what we 
might claim beyond that point, or do you think there could be any I 
question ? r 

Mr. Boces. Well there would be a question if it were not for the 1945 al 
proclamation; yes. gi 

Senator Long. The 1945 proclamation ? 

Mr. Bocas. Proclamations; there were two. 

Senator Lona. That is not binding upon other nations, is it ? b 

Mr. Boaas. No. I 

Senator Lone. It would still be subject to international agreement ? tl 

Mr. Bocas. Right. But, when that proclamation was being con- b 
sidered, I may say some of us in the State Department were con- t] 
cerned—there were several departments involved, and I prepared a n 
world map of the continental Sidieen. and estimated their area, which 
was something like 10 or 11 million square miles. Then I drew short C 
sections of boundary lines on the land, terminating on the coasts of C 
the continental shelves and analogous waters, such as the Baltic Sea 
and Persian Gulf, to see conceivably how many international disputes b 
might be raised or might grow out of what was evolving as American b 
policy. ( 

I found that there were perhaps a hundred; I could hardly count 
them accurately, including the colonial boundaries. Then in the n 
phrasing of the proclamation they were very careful so to word it I 
that we would not have to renege, let us say—we would not go back on 
it if other countries attempted the same thing. So that it is partly I 
the reason why these proclamations or decrees, or claims, are so care- 
fully phrased so as to indicate that it is only a claim to the natural v 
resources of the sea bed and subsoil and not a claim to the sovereignty t. 

of the Continental Shelf, as a whole. t 

The Cuairman. Doctor, would you be good enough to discuss for I 
us facts, as you know them, with respect to seaward national bound- V 
aries and the problem of the Continental Shelf, and how it has arisen. t 


Mr. Boces. Yes. I have no prepared statement, as you know. 
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The CrairmaNn. But it is my understanding, and one of the first 

uestions I asked you, led to your statement of your appearance at 
The Hague. 

Mr. Bocas. Yes. 

The Cuairman. Did you participate in any other international 

Mr. Bocas. There has not been any other that I know of, except 
certain nonpublicized bilateral discussions. 

The Cuamrman. Was there not some sort of a meeting at Geneva? 

Mr. Bocas. I believe there has been some discussion. I have not 
attended any general international discussion on territorial waters 
since 1930. It was discussed at Geneva by the International Law 
Commission at its second session, June 5-July 29, 1950. 

The Cuarman. I see. 

Mr. Boacs. There has been no attempt to codify—— 

The Cuairman. Very well. 

Mr. Bocas. But this is one of the subjects which is before the 
International Law Commission of the United Nations by vote of the 
General Assembly; they have added territorial waters to their 
problems. I have been asked by the Secretary of that Committee to 
present this material to them as soon as it 1s available to them in 
reprint form. 

Senator Lona. Here is another question I wish to raise on this point. 
I understood that the master, in attempting to fix the line between 
inland and outside waters off the coast of California, is being guided, 
at least in substantial measure, by the position of the American dele- 
gates at The Hague in those discussions that you have mentioned. 

Mr. Boaes. To whom do you refer ? 

Senator Lone. It seems to me there not being any standard fixed 
by Congress for a definition between inland and outside w aters, and 
I wonder whether or not it is proper for the Supreme Court, even 
though it is the highest court in the land, to attempt to fix the line 
between inland waters and coastal waters. It send appear to me 
that is a policy decision to be fixed by Congress, and certainly no 
master nor even the Supreme Court should be. guided by the position 

taken by representatives of the executive br anch of the American 
Government in their foreign relations with other nations in which 
certainly the other parties at interest were not consulted. 

Do you believe that there is any basis at all, or can you find any 
basis at all, to draw the distinction between inland and outside waters, 
based on any laws or any acts of this Government passed upon by 
Congress or the Constitution ? 

Mr. Bocas. You are getting into the legal field, which is out of 
my own. I don’t know of any at the moment; I do not think of any. 
I do not profess to be a lawyer. 

The Cuamman. Let us get to the geography of the matter, Dr. 
Boggs. 

Mr. Boces. I would say this: I have been particularly concerned 
with matters of this sort—not these partic ular Senate bills—because of 
the implications of difficulty in the international field, and it was for 
that reason that I was asked by someone, and authorized by the De- 
partment, first to prepare a world map showing how great are the 
variations in national claims, and then that led to the preparation of 
this very extensive table to which I referred, and to the article which 
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goes into the geographical discussions. May I just read the first para- 
graph, which sets off the thing very briefly: 

Never have national claims in adjacent seas been so numerous, so varied, or 
so inconsistent. And never, for nations facing the high seas, has there been so 
great a need for universally accepted specific limits of the areas under their 
jurisdiction in the waters, the sea bed, and the air space adjacent to their coasts. 
Unless a resolute effort is made to master this situation, it can readily lead to 
increasing international friction. 

I could give instances of those evolving problems of international 
friction, but I do not think you would care to have them introduced in 
the record, and I do not want to introduce them even off the record, 
but I know some. It is a very complicated and difficult problem ; and 
my interest in this matter is in relation to these international prob- 
lems, and would do all that I could in my own position in the State 
Department to oppose any development of policy by the United States, 
whatever that might be, which we would not be quite agreeable to see 
other countries apply with reference to us. 

I think it ought to be considered as an international problem, but 
it is a very difficult one in which to get any international agreement 
at the present time. 

Senator Lone. Of course, there is another phase that you have not 
mentioned. It is one thing for us to say that we will not advance a 
claim that we would resent another nation’s advancing with reference 
to us; that we would be willing to be consistent, at Te: ast, on claims 
that we would advance as a nation. 

Mr. Boges. That is right. 

Senator Lone. And it is an entirely different thing to say that we 
will not advance, let us say, as a coastal state a claim that totally inland 


states or inland nations might not be willing to agree would be a fair 
and reasonable claim, on which they would abide. 

Mr. Boaas. I am sure you recognize, Senator, the unique problem 
we have in the United States that I do not think is paralleled by any 
foreign country, even those that are federal unions, in a sense, and I 
think you might take Canada and Australia as pretty good er 


of that, where a constituent province or state might set a claim differ- 
ent from that of the nation, as a whole, and you can imagine what 
would be our difficulties—I would like this to be off the record. 

(Off the record discussion.) 

Sedatbe Ecron. There are no other nations that have that difference 
in claims except the United States? 

Mr. Boees. None in which the problem has emerged, in any event. 

Senator Lone. Dr. Boggs, prior to the President’s declaration, 
certain States were asserting claims beyond that which the Nation, 
as a body, claimed. 

Mr. Bocas. I am aware of that; yes. 

Senator Lone. After the President’s proclamation, however, there 
is no State of the Nation, so far as I know, that is asserting any claim 
or police power or otherwise extending beyond the limits fixed by the 
President as the continental shelf. Do you know any that are? 

Mr. Bocas. I have made a chronological list of the claims of for- 
eign countries to the continental shelf, beginning with that of the 
United States. 

The Cuarrman. Mr. Boggs, will you be good enough to begin, 
first, and tell us what the continental shelf is. 
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Mr. Bocas. Well, the continental shelf is not an easy thing to define. 
It is commonly assumed to be the submarine shelf inside the 100- 
fathom line, but the oceanographers prefer to say that is the zone of 
the gradual slope around the continents, starting at the coast, extend- 
ing out to where it changes and becomes appreciably steeper, and goes 
down into the deep ocean and sometimes 

The Cuamman. Is that called the continental deep? 

Mr. Boces. Beyond the continental shelf lies the continental slope, 
which usually descends to 2,000 fathoms or deeper. As you know, 
there have been a few areas in which very detailed surveys of the con- 
tinental shelf have been made, including a large part of the east coast 
of the United States, and off the coast of California, in which they 
know right where the slope changes rapidly, as it frequently does. It 
is now believed that the average depth at which the continental shelf 
ends is something like 70 to 75 fathoms rather than 100, but it is not 
a uniform thing. 

The Cuamman. With respect to the 100-fathom area, that varies 
in extent from the low-water mark in various parts of the world, does 
it not? 

Mr. Bocas. I am speaking of the outer limits, you understand. 

The Cuarman. I know that. 

Mr. Boggs. Yes. 

The CuatrMan. I am saying that the 100-fathom area—— 

Mr. Bones. Yes. 

The CHarmMan. Varies in different parts of the world. 

Mr. Bogas. As to width, very much. 

The Cuarmman. Yes. 

Mr. Boces. In many cases it is less than 3 miles; in some cases it is 
two or three hundred miles. 

Senator Corpon. Is there any map that indicates that? 

Mr. Boces. It is indicated pretty well for the scale of the map right 
rere. 

The CuamrmMan. Won't you be good enough, bearing in mind that 
this map is not now in the record, to let us, say, begin with North 
America, and describe to us briefly the situation with respect to the 
continental shelf on this 100-fathom area around North America? 

Mr. Boggs. I do not know that I can do that satisfactorily. 

The Cuarrman. You have it on your map. 

Mr. Boces. Professor Francis Shepard, in California, in his sub- 
marine geology, has a description, continent by continent. 

The Cuatrman. Never mind, that doctor. "Will you look at the 
legend on your map? 

Mr. Boaes. Yes; surely. 

The Cuarrman. The top legend is described as water of the conti- 
nental shelf and island shelves within 100-fathom contour. 

Mr. Boces. That is right. 

The Cuarrman. Now state that for the record, please, so that it will 
be there. 

Mr. Boces. Well, on the east coast of North America, it is wide off 
Newfoundland on the Grand Banks, and so on; it narrows somewhat 
along the east coast down toward Florida, and then becomes wider in 
the Gulf of Mexico; it is relatively narrow over much of the east coast 
of Mexico, but wider west and north of Yucatan. It is also relatively 
wide off Honduras and Nicaragua. : 
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On the east coast of South America it is rather wide near the mouth 
of the Amazon; narrower on the east coast generally, but. widens. most 
along Argentina, where it extends out around what we call the Falk- 
land Islands, and what Argentina calls the Islas Malvinas. 

Senator Lone. What do the shady lines mean? 

Mr. Boacs. That means the continental shelf has been claimed by 
the coastal State. 

Senator Lone. I see. 

Mr. Boees. This, for example, is Uruguay, and is not claimed, but 
Brazil has recently claimed it; and then in the case of 

Senator Lone. How long ago did Brazil claim this? 

Mr. Boaes. Just within the last year. 

Senator Lone. How about Argentina? 

Mr. Boges. That was claimed several years ago; I do not remember 
the exact date at the moment. 

Senator Long. Was it after we claimed it? 

Mr. Boaes. That is right. 

Senator Lone. After the President’s proclamation ? 

Mr. Boaes. After 1945. This table shows that it was in 1946. 

Senator Lone. In other words, other nations are following the lead 
of the United States in the claims that they would assert ? 

Mr. Boges. Yes, I would say so. 

The Crarrman. Is it not a fact, as shown on this map, that there 
is practically no Continental Shelf around the Continent of Africa? 

Mr. Boces. In general that is true, yes. 

The Cuatrman. And in North America it varies considerably on 
the west coast from what it is on the east coast. 

Mr. Bocas. On the whole, it is quite narrow on the Pacific coast. 
In some cases it is less than 3 miles wide. 

The CyHarrman. In some cases? What do you mean “in some 
cases ¢” 

Mr. Boaas. In some stretches of the coast. 

The CuHarrman. Yes. 

Senator Corvon. Where, for instance? 

Mr. Boces. Part of the coast of Chile, and part of the coast of 
California, for example. 

Senator Lone. It is tremendous off Alaska in some places, is it 
not ? 

Mr. Bocas. Yes. It includes a considerable part of the Bering Sea, 
for example. 

The Cuarrman. You mentioned California. What about Washing- 
ton and Oregon? 

Mr. Boges. It is relatively narrow. 

The Cuatrman. It is relatively narrow there? 

Mr. Boses. Yes. 

Senator Cornon. How wide would you say? 

Mr. Bosges. I cannot tell you, Senator, from memory. 

Senator Corvon. Well, hazard a guess. 

Mr. Bocas. I would like to check on that. It varies from about 
7 to 50 nautical miles, and averages about 24. 

The Cuatrrman. And South America, the Continental Shelf is much 
more pronounced and far wider on the east coast than on the west 
coast ¢ 
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Mr. Boaes. Very definitely. 

The Cuarrman. But there is a line on the west coast of South 
America shown on this map in your article which seems to designate 
the 200 nautical-mile line seaward from the coast. 

Mr. Boges. Those are selene asserted by Chile and Peru; yes, sir. 

The Camman. There is no such claim by Canada; no such claim 
by the United States, no such claim by Mexico, is that right ¢ 

Mr. Bocas. That is right. 

The Cuairman. How about Central America? 

Mr. Boaas. In the case of El] Salvador and Honduras such claims 
have been made; Honduras on the Caribbean coast, and El Salvador 
on the Pacific coast. 

Senator Corpon. You mean the 200-mile claim ? 

Mr. Boggs. Yes. 

The Carman. I observe in Asia that there appears to be very 
little Continental Shelf around India, or am I mistaken? 

Mr. Boges. That is right on the east coast; on the west it widens 
toward the north. 

The Cuatrman. How about Arabia? 

Mr. Boges. On the Indian Ocean coast, it is narrow. In the case 
of the Persian Gulf, it is not strictly Continental Shelf, although 
it is all less than 100 fathoms deep, and in the Red Sea it is relatively 
narrow. 

The Cuatrman. Malaya and Indochina and Thailand ? 

Mr. Boas. That, I would say, is quite wide. 

The CHarrman. On the Pacific coast of China? 

Mr. Boses. It is relatively wide. 

The Cuarrman. How about Japan? 

Mr. Bocas. The inland sea, yes; but generally not wide along the 
outer coasts. 

The Cuarrman. How about Australia? 

Mr. Boggs. It is wide there, particularly in the Coral Sea, and to 
the north of Australia it is quite wide. 

Senator Lone. And to the south of Australia, however, it would 
be an average of 50 to 75 miles, at least ? 

Mr. Boggs. Yes; that is right. 

The CratrMan. I remember very well how interested I was sev- 
eral years ago in making a cruise on the America, when it was first 
put into operation, to find from the Coast and Geodetic officers who 
were aboard, that the line of the Hudson River appeared to extend 
under the ocean out through the Continental Shelf for a substantial 
distance. 

Mr. Bocas. Known as “the canyon of the Hudson River.” 

The Cuamman. There was clearly an indication from the sound- 
ings that had been made that this canyon of the Hudson River ex- 
tended seaward a very long distance under the sea. 

Mr. Boces. That is an area in which there has been such precise 
submarine soundings at so many thousands of positions that the sub- 
marine topography is mapped ‘almost like the maps of the dry-land 
surface; and in some cases ships know their position in latitude and 
longitude by their soundings and the topography underneath. They 
will say, “We have come to this ridge, or this canyon, or this gorge, or 
this isolated peak.” 
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The Cuarman. Has that given rise to theories by oceanographers 
and geographers with respect to what the cause is? 

Mr. Boces. Yes. 

The Cuamman. What are those theories? 

Mr. Boaes. Very much undecided; I am not an oceanographer, but 
I do know something of the theories. There is no agreement on this 
whatever, as to how those originated. I could easily suggest persons 
pia competent to testify in that field, but I cannot go into that in 

etall. 

The CuarrMan. I was just trying to develop the fact that there are 
theories, and that one of them apparently is that there was a sinking 
of the land, or a rising of the water 

Mr. Boces. That is right. 

The CuarrMan. Due to some unknown cause. 

Mr. Boces. They are trying to ascertain the actual amount of 
underwater currents and erosion and so on, but nobody has been able 
to measure those satisfactorily as yet. Some of the best work is being 
done off the coast of California at the present time. 

The CuamrMan. Are you aware of any distinction in the minds of 
those who are working on this problem with respect to what the na- 
tional claim should be with respect to areas not more than 100 fathoms 
deep, and areas which are beyond the traditional seaward boundary ? 

Mr. Boces. Well, Mr. Chairman, if I may, I would say that in 
what I have written recently, I have been permitted, I may say not 
discouraged in any sense, in writing my own recommendations and 
ideas in the matter, and they are something of this character: That 
the right of the coastal state or nation should be established—this 
is my personal point of view—to develop subsoil and seabed resources. 
Petroleum is at the present time the only practicable resource of that 
sort; and apparently the coastal state should be permitted to develop 
that anywhere where it is technically feasible to do so, at any distance 


out. 

The difficulties of doing it increase more rapidly than the depth 
of the water; and in some parts of the world, of course, the storms, and 
so on, make it impracticable to go very far out at all; make it defi- 
nitely so. The best opinion in that field, I believe, is that of Mr. Wal- 
lace E. Pratt. The prospects of exploitation out on the Continental 
Shelf are quite limited, simply from the technical point of view, in 
the waters which are very deep. 

Senator Corpon. That is a practical recommendation—— 

Mr. Boggs. Entirely so. 

Senator Corpon (continuing). That the State which happens to 
adjoin the area should exploit it. It has not anything to do with its 
legal right to do that. 

Mr. Bocas. There is no established legal right whatever. 

Senator Corpvon. And you gave no thought to that question in 
that recommendation ? our recommendation was based on the 
practical proposition that if there are values there the adjacent lit- 
toral state should develop it. 

Mr. Boees. I think so; I think there should be established some 
method of extending boundaries through the waters from the coast 
out to the edge of the Continental Shelf, if there is any practical 
point or desirability of going that far; in any case, all Lentibities 
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should be extended out to the edge of the territorial sea and as much 
farther as there is any practical or immediate desire. 

Senator Corpon. Does your recommendation go one step farther 
and cover the proposition of exclusive development or right of devel- 
opment ? 

Mr. Bogas. Personally, yes. 

Senator Corpon. The exclusive development or right of develop- 
ment that rests in the littoral State? 

Mr. Boces. Yes; that is my own opinion, I would say. I am not 
speaking for the Department, of course, in the matter. 

The CHarrMAN. Vou have written an article, the proof of which 
has been handed me, entitled “Delimitation of Seaward Areas Under 
National Jurisdiction.” Where was that published / 

Mr. Boaes. That will be published, presumably, late this month, 
in the American Journal of International Law here in Washington, 
and in that there are proposed techniques for extending boundaries 
from the coast out across the Continental Shelf to the very limit 
of it, and by way of illustration, I have taken the case of the Gulf 
of Venezuela and the problem of boundary between the country of 
Colombia on the left and Venezuela on the right. 

The Cuarrman. What page is that? 

Mr. Bocas. Page 261. It happened to be a problem that was put 
up to me by an engineer from one of those countries who was attached 
to one of the embassies here some years ago: “How would you carry 
out such a boundary?” I thought he was talking about another 
boundary at the moment, but it is an interesting, fascinating, difficult 
technical problem, for which I hope I have made the most reasonable 
suggestion. 

Senator Lone. Mr. Chairman, might I suggest that both of these 
articles could well be made a part of the hearings. 

The Cuarrman. One of them has not yet been published. I do not 
know whether we ought to put it in the record. 

Senator Lone. If that checks, Doctor, with the journal in which 
you intend to publish it, I think the journal will be out by the time the 
committee hearings are made available. 

Senator Leuman. This one has been published. 

Mr. Boces. Yes, sir; this one has; and the other they expect to 
have out by the time of the annual meeting on the 26th, 27th, and 28th 
of this month. 

The CuHarrman. What is your desire? 

Mr. Boces. At the present time I believe the second article should 
not be introduced, because I know minor typographical changes were 
made before it went to press—— 

The Cuamman. If there is no objection, we will make the first one 
a part of the record. 

(The article entitled “National Claims in Adjacent Seas” is car- 
ried in full in the Appendix.) 

Senator Lone. I would like to have both inserted, assuming that 
Dr. Boggs would consent to having them made part of the record. 
I believe they would be helpful. 

The Cuarmman. Yes. 

(Note.—Reprint of article, Delimitation of Seaward Areas Under National 


jurisdiction, the American Journal of International Law, April 1951, is carried 
in full in the appendixes. ) 
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The Cuatrman. Dr. Boggs, you have already told us there is a 
great deal of variance among the nations of the world —— 

Mr. Boees. That is right. 

The CuarrMAN (continuing). With respect to the seaward bound- 
aries. 

Mr. Bocas. Right. 

The CHatrmMan. Does this article on the delimitations concern 
merely the technique of determining what boundaries are, or does 
it deal 

Mr. Boces. Yes. 

The CuarrMan (continuing). With the basic claims of the nations? 

Mr. Boas. It doesn’t deal at all with the variations in claims. 

The CHatrman. The first article does? 

Mr. Bocas. That is right. 

The CuatrmMan. That is completely set forth in that article? 

Mr. Boges. That is right. The two articles are really twins to tackle 
the unsolved aspects of these problems. 

The Cuatrman. Have you any idea why no international confer- 
ence has as yet developed any uniformity with respect to seaward 
boundaries ? 

Mr. Bogas. May I say this off the record, Mr. Chairman? 

The CHatrman. Yes. 

(Discussion was had off the record.) 

Mr. Boaes. The desirable approach to the solution of these prob- 
lems, it seems to me—and I suppose there is considerable agreement 
in this field—is to make progress by a few countries coming to agree- 
ment who look at it in the larger aspect, and then to draw others into 
the agreement. 

Senator Lone. Mr. Chairman, if I might suggest, I realize the diffi- 
cult problem involved here in speaking and discussing international 
problems with our own committees, which might be enlightening and 
helpful to someone urging a point of view against what we regard as 
the immediate best interests of the United States, but I believe the 
statement Mr. Boggs just made off the record is one statement that 
every Senator and Congressman should have when he attempts to 
work out a proper solution of this problem. 

Senator Corpon. Senator, could he not present it, in any event, 
in his own conclusion? It seemed to me to be perfectly apparent 
that if you had information in advance with respect to one nation 
there is a wide continental shelf, and with respect to the other it 
is very narrow, self-interest, after all, is the activating motive all 
the way through, and the one that does not have the shelf would not 
be inclined to agree that the one that has could exploit it. 

The CuatrmMan. Obviously, the nation with a large continental shelf 
would not want some other nation, under the theory that the national 
boundary is only 3 miles from the low-water mark, to undertake to 
move in and try to recover the deposits in the submerged lands. 

Senator Corvon. That is the corollary of my statement. 

The Cuarrman. Surely, and that brings into focus the statement 
that Dr. Boggs made at the very outset, that there is a great distinc- 
tion between a fishing ship at sea moving about without any fixed 
point, and an island that may be constructed by oil operators to 
enable them to go into the submerged lands, or a well drilled there, 
which becomes immediately a fixed point, and can be defined, so that 
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when you are confronted with the problem of exercising jurisdiction 
and control over a vessel which moves about, you have one set of 
conditions; but when you are dealing with the jurisdiction and control 
over a fixed point under the ocean, you are dealing with utterly differ- 
ent considerations. 

Mr. Bogas. I should be glad to make this point, Mr. Chairman, for 
the benefit of the committee if it would help: I have been trying, ever 
since 1930 when I began to get into these problems in a very active 
way, to maintain a practical point of view, not of the office-desk offi- 
cial who would like to see broad lines drawn way out from the shore 
on his country, but of the practical operators, whether they are fisher- 
men or petroleum operators or anyone else, and navigators at sea. 
When I was in South America last fall I went off the beaten path, 
at my own expense, to go from Panama over to Lake Maracaibo and 
observe the operations there, as the best illustration of petroleum oper- 
ations out in the water areas, to talk with their principal geologist, 
and so on. And last summer I also went out with some Coast and 
Geodetic Survey vessels off our own coasts, when these articles were 
in draft form, to discuss with the officers in charge of the surveying 
operations of quite different kinds, the ideas I had—to test them prac- 
tically, so that I have been trying to maintain a thoroughly practical 
point of view all the time, and also the v iewpoint of the United States 
interests. 

Senator Lone. Dr. Boggs, is it not likely that the actual inter- 
national agreement, if it is ever worked out, an agreement that all 
nations would recognize, would probably be the result of nations that 
have substantial assets in their territorial seas proceeding to develop 
those assets, and over a period of time a general accept: ince on the 
part of all nations that that was probs bly | the fair way to go about 
developing them and maybe at some future date those nations that 
had no assets in their coastal seas might be, in order to obtain some 
understanding on a completely different matter to their best inter- 
ests, willing to recognize the rights of the coastal states which had 
some assets / 

Senator Ecron. Mr. Chairman, it seems to me that the United States 
could not possibly gain anything by even negotiating an international 
agreement on this phase of it, and I think that we would all be willing 
to agree that each and every nation concerned had jurisdiction, or 
could assume jurisdiction, out to the Continental Shelf or to the deep 
ocean ; it would have jurisdiction over its Continental Shelf bordering 
its own territory. 

The question that is before this committee, it seems to me, is whether 
we are going to permit the Federal Government jurisdiction over that 
portion of the Continental Shelf which is contained in the boundaries 
of these bordering States that are a part. of this country. 

We all believe, I think, that this country has jurisdiction of its 
Continental Shelf; but are we going to permit the States to go out to 
the three-mile limit, or are we going to permit the States to include 
in their boundaries that other portion of the Continental Shelf? That 
is the question that this committee has to decide it seems to me. 

The Cuarrman. I think the Senator has raised one of the very fun- 
damental issues. It may be appropriate for the chairman to remark 
at this point that when the last quitclaim bill was passed in the Senate, 
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I offered from the floor an amendment—seeing that the quitclaim 
bill was going to pass, I offered from the floor an amendment which 


was designed to reserve for Federal jurisdiction the area beyond the 
State boundaries. 


Senator Ecron. Yes. 

The Cuamman. I have forgotten whether the amendment stated 
a 3-mile limit or State boundaries, but the theory was that we should 
surrender by legislation any jurisdictional power over the Continental 
Shelf which was claimed for the United States for the first time in 
September 1945; and that amendment was adopted. 

When the bill went to the House it contained that amendment, and 
I think it contained the amendment when the bill went to the White 
House for the veto, so the issue with respect to jurisdiction and control 
of submerged lands landward of the State boundary or the 3-mile 
limit was the question which was before the Supreme Court. in the 
California-Texas and Louisiana cases and which was decided in a 
particular way. Of course, the Congress has complete power to 
change that decision by changing the law. There can be no question 
about that in my mind. 

( Discussion off the record.) 

The Cuarrman. I am sorry, Mr. Boggs, I have to leave. I appreci- 
ate your coming over and giving us your testimony. 

Mr. Boces. I could not be very helpful, I am afraid, in commenting 
on the question that the Senator has raised here. This matter of the 
States versus the Nation is a political and legal question on which I 
have not any competence to speak. 

On your question, Senator Long, however, as to the outer limits of 
inland waters, I believe that what I have written with reference to 
the American amendment in 1930—an amendment produced by the 
American delegation, and I contributed to that—at the Hague, would 
take care of pretty nearly all such instances. 

It is a technical matter of how the lines would be drawn, what 
small indentations of the coast would have lines drawn across, as if 
they were artificial coast lines, limiting the inland waters, and the 
territorial waters would begin at that line. I would be very glad to 
go into detail with respect to that. 

Senator Lona. Let me just present to you a practical problem that 
has arisen with reference to those suggestions and to that thinking. 

Mr. Bogas. Yes. 

Senator Lone. The formula you say you had suggested on that 
occasion would not include, as inland waters, a substantial amount 
of sounds and areas off the coast of the United States that had always 
been regarded as sounds and bays—— 

Mr. Bocas. Yes. 

Senator Lone (continuing). And which the Coast Guard of the 
United States has fixed as being inland waters for purposes of naviga- 
tion. For example, I believe that Chandeleur Sound off my own State 
presents a situation where there is more or less a reef or a string of 
islands. 

Mr. Bogas. String of islands. 

Senator Lone. It might be well if we had a map of Louisiana, just 
to present that problem. And there the island chain and the shallow 
water around that island chain results in any Coast Guard group 
concerned with navigation regarding that as inland waters. 
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Mr. Bocas. That is Chandeleur Sound and Breton Sound; yes. 

Senator Lona. Chandeleur Sound and Breton Sound. By close 
observation one can see them from this map. It is my understanding 
that, based upon the formula that you and others suggested at the 
Hague Conference, the line would go inside Chandeleur Sound all 
the way. 

Mr. Boaes. No; I think not. I have looked at that particular area, 
and if you start by drawing the 3-mile ares, you will find that they 
close in here. That is all closed, and that makes a continuous line. 

Senator Lone. Do you regard those islands as being a section of the 
mainland for that purpose then ¢ 

Mr. Boaes. That is right; and the 3 miles would come outside of 
the Chandler Islands. This is very little more than 6 miles across 
here, as I recall, to Bird Island—I think it is; I am not quite sure. 
It is not my field, but I have looked into it. 

This closes over here in drawing the 3-mile arcs, and this closes 
here. Then there are problems of indentations along the delta itself. 
There is no question but that these sounds are an inland body of 
water, and the outer limit of inland waters would go across somewhere 
about here. 

Sentor Lone. I believe, again, coming on down to what we call 
Atchafalaya Bay—— 

Mr. Boces. Yes. 

Senator Lone (continuing). And East Cote Blanche Bay, which 
is just east of Marsh Island, there is a controversy between the State 
of Louisiana and the Federal Government regarding whether the 
line should go straight across Marsh Island or whether it should go 
due north to the mainland and then proceed to work its way around, 
as I recall, once again, on the shelves and reefs between the last point 
of land which, I believe, is Point Chevreuil and Marsh Island. 

Mr. Boeas. I cannot say from memory in detail, but I am quite sure 
this closes over in here; and of the two or three islands in here, how 
much would close off in that particular technique, and how much would 
not, I cannot tell you. I would be glad to go into it, but I cannot tell 
you from memory. ; 

Senator Lona. I believe you would find as a practical problem that 
there are a few cases there in which recognized bays that had been 
recognized even by the Coast Guard as forming a part of inland waters 
would not by that formula be considered inland waters of the coast. 

Mr. Bocas. I would not regard the terminology whether a body of 
water is referred to as a sound or a bay, or what not, as significant in 
itself, 

Senator Lone. However, usage might be a different problem; usage 
might be applicable, more applicable than terminology, for naviga- 
tion. 

Mr. Boces. It might vary; it might be a bay here and in another 
language it might not be. You must take the coasts, regardless of 
what they are called. But there are historic bays and bodies of water 
which are very significant, and difficult to apply in some cases, but 
they may apply in some of these. i 

Senator Lona. 1 have another question which I do not know has 
been considered: In fixing the territorial claims you would propose 
that a nation should claim out into the waters based upon the depth 
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of the water, and that is what is basically the distinction that you 
draw between claiming that out to the Continental Shelf or the limits 
of the Continental Shelf, and not beyond. It is a national claim, based 
upon depth. 

Have you considered whether the depth of the water should be con- 
sidered in the fixing of inland waters? 

Mr. Bocas. No; ‘T would say in being considered I do not believe 
it should be. I would say that the waters within which a nation should 
claim full sovereignty under international law should be fixed on the 
basis of width and not depth. In the case of natural resources, which 
under quite modern techniques can be recovered or utilized beyond, 
but not claiming sovereignty and the right to exclude fishing vessels 
and airplanes, and so on, you have an entirely different problem, but 
it should not be regarded as sovereignty. 

Senator Lone. Off the coast of my State we have had examples of 
— appearing and then disappearing; in other words, simply * 

‘ase of sedimentation forming by the currents of the ocean or the cur- 
ante of the Gulf of Mexico, creating an island, and then later on by 
storm the island being washed away. 

Mr. Boaas. That is right. 

Senator Lone. Of course, it could not happen if there was not very 
shallow water. 

Mr. Boces, That is right. 

Senator Lone. We have a shifting coast line. My colleague, Sena- 
tor Ellender, told me that his father used to walk onto Marsh Island, 
which today is regarded as a large island off the Louisiana coast. 
Apparently at one time it might even have been connected to the 
mainland by land. Apparently that is one of the bones of contention 
between the State of Louisiana and the Federal Government in ap- 
plying the formula that you mentioned, of a reef that sometime is 
beneath the sea and sometimes is above the sea. If you regard it as 
an island it would cause a large body of water beyond that point to 
be inland water. On the other hand, if you regarded it as a submerged 
reef it would cause the water behind that point to be territorial waters 

A friend of mine suggested that if I gave the word he would dump 
a few loads of soil on that reef, and settle the question. [ Laughter. ] 
What would your comment be upon that question of shifting coast 
lines in very shallow water, particularly where there is an island 
that exists, and then disappears ? 

Mr. Boces. At a given time, whatever the time may be, when leg- 
islation or a court attempts to fix the line, I would say that it should 
depend simply upon the low-tide line as determined scientifically 
and not by a few observations, and the measurement, the determina- 
tion of whether an island, so-called island, is an island or not, should 
depend upon that. 

I would be inclined to take the definition which I believe the British 
have favored, rather than ours, at times regarding an island for 
delimitation purposes, as any body of land within 3 miles of bona fide 
Jand, which is awash at any stage of the tide and, therefore, at low tide, 
as an island having its own territorial sea. If it is beyond the 3-mile 
limit, your problem i is entirely different. 

Senator Corvon. Do I understand you to say that is the practice in 
Great Britain ? 
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Mr. Bocas. As I recall their point of view, it is that an island must 
be within 3 miles—a questionable island must be within 3 miles—to be 
regarded as an island in measuring 3 miles beyond it. 

Ratater Corvon. I would like to get your views on this statement, 
Mr. Boggs. I am quoting a statement that was in a brief, a trial brief, 
that was prepared in connection with the California situation. This 
is the quotation: 

Many nations specifically define their inland waters by national law as extend- 
ing to their outermost islands, rocks, and reefs, regardless of distances from the 
mainland, and hence establish the base line of the marginal belt on the seaward 
side of such islands, rocks, and reefs. Among such nations are Cuba, Denmark 
including Greenland, Finland, New Caledonia by French decree, Germany, Great 
Britain, Iceland, the Netherlands, Norway, Russia, and Sweden. 

Mr. Bocas. Under the general statement I would agree. As to some 
of those countries, I would be inclined to disagree as to whether they 
belong in that list. 

Senator Corpon. Which ones do you disagree with ? 

Mr. Bocas. Well, I would question, for example, Cuba and Great 
Britain and, I think, Denmark. I am not toosure of Germany. Ger- 
many’s claim to contiguous zones is being somewhat ambiguous, and 
its political changes in the last few years have made it all the more 
problematical. 

Senator Corpon. You question Great Britain? 

Mr. Boges. Yes; very definitely. 

Senator Corpon. The Shetland Islands, for instance, Jersey, what 
would you say about those ? 

Mr. Boaes. The British more than ourselves are inclined to a very 
strict interpretation of the 3-mile limit. 

(Discussion off the record.) 

Senator Corpon. Suppose we had this situation on the coast of 
Great Britain, an island just under 6 miles from the mainland. Could 
Great Britain say that the territorial water extended out 3 miles sea- 
ward from the mainland, and the 3 miles seaward from the island so 
as to join, which makes it all 

Mr. Boges. That is right. Join, you include them. There was a 
famous case, you will recall, Senator Long, off the coast of Louisiana, 
that was decided by Lord Stowell, the great British admiralty judge, 
in which there were shifting islands involved, and the phrase which 
sticks in my mind was that “the texture of the soil has nothing to do 
with the case.” I recall that phrase. 

Senator Lona. Do you recall the name of the case? 

Mr. Boggs. I think it is “The Anne,” as I recall it. I could get the 
citation for you. 

Senator Long. I wish you would. 

Mr. Bocas. I have seen it and read it. 

(Mr. Boggs subsequently supplied the following citation :) 

5 C. Rob. 373, English Reports, volume 165, pages S809, 814. 


Senator Corvon. May I ask another question ? 

Senator Murray. I would like to ask whether the committee desires 
to extend the hearing this morning. 

Senator Corvon. I would like to get a few answers to questions. 

Senator Murray. I will leave you in charge of the committee, Sen- 
ator Long, with the understanding that you are not going to establish 
your case here this morning. [Laughter.] y 
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Senator Lone. You can always call the witness back if there is 
anything in the record. 

Mr. Bogeas. I should be glad to come back if I can be useful. 

Senator Murray. You can adjourn the meeting whenever you think 
it necessary. 

Senator Corvon. How are these lines established internationally, by 
proclamation, Executive order or its equivalent, or by law enacted by 
the legislative body ? 

Mr. Boas. W ell, I suppose they would say they are not established 
internationally by executive decree or by legislation, but only where 
there is some international acceptance or approval, by courts and so on. 

Senator Corpon. What I meant was with several nations in the 
world, how do they establish for themselves their lines of limitation ? 

Mr. Boces. Well, in the present jungle-law world in which we live, 

sach does it for himself. I may say then the question may arise, and 
if it does arise, as affecting some other countries, whether they are 
challenging it before the world court or some other way 

Senator Corpon. Let us be specific. How does Great Britain estab- 
lish its line? Is it by act of Parliament or royal pronouncement, or 
how? 

Mr. Bocas. As I have stated, I cannot speak as a lawyer. I think 
in the case of Great Britain it is chiefly a matter of their judicial de- 
cisions at the present time. I do not believe there has ever been any 
clearly established legislation. 

Senator Corpon. in your investigations into this field have you 


made any investigation to determine and identify the nations which 
have established these lines by legislative act ? 
Mr. Boces. Well, it is rather difficult to answer. It depends very 


much on the form of government. 

Senator Corpon. Have you made the investigation? Do you have 
the data, is what I am questioning you about. 

Mr. Bocas. A very large part of it is in this paper here, and in the 
footnotes which indicate which are the countries that have made their 
claim by executive decree and legislative decree, and so forth. 

Senator Corpon. I notice in your footnotes you do not indicate how 
Gr eat Britain made its decree. 

Mr. Boces. No; I do not believe it is clearly established there. 

Senator Corvon. In other instances I notice that the claim has been 
made, evidently by legislative enactment. 

Mr. Bocas. In some of the Latin-American countries, particularly, 
it istrue. I have not indicated in any of the notes here with reference 
to the British, except at The Hague, for instance, where the British 
delegation said that they firmly supported a territorial belt of 3 miles 
without the exercise as of right of any powers by the coastal state in 
the contiguous zone. 

Senator Corpvon. That does not answer whether 3 miles beyond the 
outermost island or 3 miles from the mainland. 

Mr. Boacs. No; they would follow the 3-mile limit around the 
island independently, and if they are within 6 miles and joined, then 
it is a continuous. 

Senator Corvon. What can you say with reference to bays and 
inland waters? How have decisions been made by the several nations 
with respect to what is or is not a bay, and therefore wholly terri- 
tory 
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Mr. Boges. There have been quite varying claims in that regard. 
At The Hague in 1930 I made a point of borrowing the unpublished 
charts of all the technical people, and if they were not available other- 
wise, where there were lines drawn in by hand in some cases, and then 
tracing those claims, and later having them transferred to published 
copies of the same charts; and I happen to have some here, and would 
be glad to show them to you if you like. They are in the roll over 
here, but I have been following that sort of thing, as well as I can. 
Some of those claims are quite extreme and exceptional in the method 
in which they were drawn. It is very common for a country to at- 
tempt to do something on its own coast, and to seriously challenge it 
if the same thing is done by its next-door neighbor. I could give you 
precise examples of it. 

Senator Lone. Would you give us one example of that? 

Mr. Bocas. Take the adjacent examples of Corsica and Sardinia, 
French and Italian. They draw lines across here and say that these 
are the territorial waters of Corsica and of Sardinia. Here they did 
not draw a line, but I have the charts, and they carried——— 

Senator Lone. They did not care to draw a straight line, but simply 
to draw these crossing lines. 

Mr. Bogas. I don’t like to theorize on these things in the abstract. 
Some of these cases here in the 1930 article are taken from the coast 
of Corsica, from the claims actually made there. 

Senator Lona. Is that one of the articles that you are submitting for 
the record? 

Mr. Bocas. This is one of 1930. This is one being used, I think, 
considerably by the Interior Department and Justice. 


Senator Lone. Have we already submitted this for the record, this 
article? 
Mr. Boaes. No; it is available, of course, if you care to have it. 


Notnr.—Reprint of article, Delimitation of the Territorial Sea, the Ameri- 
ean Journal of International Law, July 1930, is carried in full in the appendix.) 

Senator Ecron. Those lines were drawn, Doctor, I take it, by mutual 
agreement ¢ 

Mr. Bocas. In that case they were. In many cases they were not. 

Senator Ecron. They were not? 

Mr. Boges. Yes. 

Senator Lone. Doctor, with regard to the Great Lakes we would 
certainly have every right to work out any kind of a territorial ar- 
rangement or understanding that we wanted to with the country of 
Canada, would we not? 

Mr. Boges. I would think so. 

Senator Lone. We are the countries having exclusive rights there. 
The Great Lakes are an international boundary, at least the interna- 
tional boundary runs through the Great Lakes. What is your atti- 
tude as to the status of the Great Lakes? Do you believe that they 
are in a sense an inland sea or would that be regarded as being in some 
other light? 

Mr. Roose. I would say that all of them—Michigan, of course, 
is entirely in the United States—are inland seas, wholly territory of 
either the United States or of Canada; and the lines have been pretty 
clearly established, and in only a few cases is there any question about 
where they really lie. 

80859—51——-30 
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Senator Lona. Of course, there are international aspects with re- 
spect to them. 

Mr. Boees. Yes. 

Senator Lone. It has been suggested that the bed of the Great 
Lakes would not be the property of the State government but the 
en of the N ees Government. 

r. Bocas. I believe 

Senator Lone. Do ah have any opinion on that? Probably not. 

Mr. Bocas. I know I do not. I have not gone into that at all. 

Senator Lone. What would the situation be, following your for- 
mula, with regard to Chesapeake Bay? Would that be regarded as 
inland waters? 

Mr. Boggs. I think there is no question but what Chesapeake Bay is 
accepted generally as historic inland waters of the United States. 

Senator Lone. That presents the question I had in mind. It might 
be historical and historically regarded as inland waters, but would 
your formula cause the Chesape: ike Bay to be inland waters ? 

Mr. Boses. I cannot speak from memory—— 

Senator Lone. It is my understanding that the Chesapeake Bay is 
more than 10 miles in width across the mouth. 

Mr. Boees. That is right. 

Senator Lone. Do we have a map here of Chesapeake Bay avail- 
able to this committee ? 

Mr. Boces. I do not. I would not regard that as binding on the 
United States because we have historically and inter nationally main- 
tained the waters of the Chesapeake Bay as being inland waters of the 
United States, and nobody challenges it, and there is no reason why 
they should; perhaps because there is no place to go except to come 
up the bay, you see, except in regard to perhaps, fishing. Let me see if 
we have that. That is the map I referred to awhile ago. 

Senator Lone. I would be curious to know if your formula would 
make Chesapeake Bay 

Mr. Boees. Make a large part of the bay interior waters; yes. I 
cannot from memory state—— 

Senator Corpon. What is the formula you speak of, may I inquire, 
Mr. Chairman? 

Senator Lone. As I understand, your formula, Dr. Boggs, would 
work generally on the basis that the inland waters would include any 
bay where you could draw a 10-mile straight line from headland to 
headland. 

Mr. Boces. That would be true. 

Senator Lone. But, as I understand it further, where there are 
island chains, if no island is more than 6 miles from another—that is 
so that an arc of 3 miles could be drawn on each island—those islands 
would be regarded as being continuous 

Mr. Boees. That is right. 

Senator Lone. For the fixing of a line of inland waters; and based 
upon that, it is possible that you would regard, let us say, an island 
chain as fixing the line of inland waters. For example, if in Chesa- 
peake Bay you had an island, or three islands, spaced 3 miles apart, 
the bay might be more than 10 miles wide, and yet you might regard 
that as inland waters 

Mr. Bocas. That is true. 
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Senator Lone. Pursuing the formula. But, on the other hand, if 
there were no islands there within 6 miles of the mainland, a 10-mile 
straight line would not connect up one headland with the other, and 
then it would not be regarded as inland waters pursuant to that 
formula. 

Mr. Boces. When you speak of a bay 10 miles from headland to 
headland, I would agree, providing the lateral indentation of the 
coast is sufficient, let us say, to approximate a semicircle. But if it is 
a very shallow indentation like this, I would not agree, and that is 
very largely the difficulty with many of these foreign claims, because 
a country wants to claim usually for exclusive right of its fishermen 
the jurisdiction over the largest possible body of water, and draws 
such a line, and then measures 3 miles out from that, and that hap- 
pens to be, I may say, very largely the problem as between Great 
Britain and Norway in the present Anglo-Norwegian fisheries case 
before the World Court at the present time. 

It is a matter of drawing those lines, the artificial lines, from which 
the claim is measured outward; and Norway claims 4 miles. The 
British do not challenge that, but they challenge the manner in which 
the base lines are drawn. 

Senator Corpon. That base line which you are to measure your 
3-mile limit is rather important, a rather important factor. 

Mr. Boges. It is. The first illustration in this article in the Amer- 
ican Journal of International Law was taken from that case of the 
Anglo-Norwegian controversy. It is right here. 

Senator Lone. So far as the controversy regarding the city of Long 
Beach is concerned, there might not be a controversy there at all if 
you permitted a base line of, let us say, 15 or 20 miles, if you did not 
require that there be more or less a semicircle within the bay; the 
property in controversy there would probably be regarded as inland 
waters would it not ? 

Mr. Bocas. Yes: if it were not 

Senator Lone. In this case it is just a matter of—it is a very long 
line—not long, but it is much more than 10 miles, is it not ? 

Mr. Boces. Those are statute miles, and we have to take it—— 

Senator Lona. As I understand it, this line is 21 miles. In other 
words, the claim by the city of Long Beach is that the base line 
should be regarded as 20 miles in length, and as less than a semi- 
circle. 

Mr. Boces. It is very much less than a semicircle. 

Senator Lone. Of course, following your formula you would be 
more inclined to take the position urged by the Federal Government. 
As a matter of fact, the position they y urge is that, it is probably in 
line with your theory on that question, you should have the better 
part of a semicircle within the bay area, is that it? 

Mr. Boces. Yes. You may recall that in the summer of 1930 there 
was a Senate resolution passed calling for a survey of the fisheries of 
the United States coast 

Senator Lone. Yes. 

Mr. Boces. By the Tariff Commission, and it happened this article 
had just immediately before that been published, and the Coast and 
Geodetic Survey prepared for the Tariff Commission a complete set 
of charts of the coast of the United States and its Territories (that 
of Alaska never having been published, I may say), following the 
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preposals that were made here, so that there is published, but not 
generally public property, as it happens, such a series of charts. They 
are rare copies now, with respect to that interpretation along these 
coasts. I have some of them here with me if you would care to look 
at them. 

Senator Lone. What would your reaction be to the proper line 
between inland waters and outside waters with regard to the city of 
Long Beach? You have a federally constructed breakwater that 
has been constructed and which was constructed some time after the 
city was incorporated, probably only within recent years, and except 
for that, of course, you see, the coast line has long existed there. 

Mr. Boaes. My general recommendation would be simply—pro- 
viding you have the low-tide line, which is not usually shown on the 
charts — 

Senator Lone. Yes. 

Mr. Boees. The coast line as it is shown is usually the high-tide, 
and the soundings are based on main low tide. If you have that 
low-tide line the ‘procedure would be to draw the 3-mile ares all the 
way along. Then if you have any peculiar anomalies, with pockets 
of high seas, there might be cases where that would be absorbed in the 
inland waters. As to some of the structures—I would not want to 
speak without knowing more about what they are. I can see dilfi- 
culties in a number of cases, but I do not want to answer “off the bat.” 

Senator Corpon. You think the fact that the Government itself has 
constructed the breakwater, and its purpose is to include some inland 
water, that it is at least cut off by that breakwater from the open sea-- 
do you think that might be at least persuasive evidence that it re. 
garded the area landw: ard as being inland waters / 

Mr. Boaes. Well, that is an interpret ation that is possible. I would 
not like to sit as a judge at this moment. 

Senator Corvon. Again, this is a statement appearing in this trial 
brief, that some nations declare very large bays, much larger than 
San Pedro, Santa Monic: a, or Monterey Bays to be inland waters, and 
among them are listed Argentina, Canada, Chile, Egypt, France, 
Guatemala, Norway, Sweden, Ecuador, Columbia, It: aly , Portugal, and 
Spain. Do you have any comment ? 

Mr. Bogas. That would be true of the majority of them. Some of 
them I could not speak from memory. I have included quite a num- 
ber of those cases specifically in the last column on this table, to indi- 
cate which bays they do claim. 

Senator Corpon. Do you indicate the distance across from headland 
to headland, Doctor ¢ 

Mr. Boaes. Well, for example, here in Canada, “Hudson Bay, with 
entrance channels having least widths of 10 to 50 miles, and icebound 
about 8 months of the year, is claimed as ‘wholly territorial water of 
Canada’.” 

Senator Corvon. Do you feel it would be in the interest of this Gov- 
ernment to claim a lesser area if we could forget this question of oil, 
if we could get the dollar sign out of this whole picture, which would 
make it much easier to determine ? 

Mr. Boees. Well, one of the real problems, of course, as a nation, as 
a world power, is that we are concerned about the rights of our air- 
planes to fly ov er foreign waters, and where they claim or might claim 
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wide belts and the full jurisdiction, and exclude claims of other coun- 
tries, we cannot afford to let some of those cases go unchallenged. 

My own opinion is that there should be some different rule worked 
out with reference to airplanes from the fishing problem or from the 
petroleum problem. There should be different rules for different 
purposes. 

Senator Corpon. In other words, in your opinion the limit set 
should be with a view to the practical aspects of the matter, and in 
each specific use? 

Mr. Boges. Each kind of use, yes; not for each area in any arbitrary 
sense; it should be something that is broad and basic in principle, I 
would say. It seems to me so. 

Senator Lone. Of course, there has been a suggestion, not by one 
group, but by many groups, that ultimately there should be some 
type of compromise on the so-called tidelands issue, and it has been 
suggested by some that possibly the definition of inland waters, ad- 
vantageous to the States, with reference to oil production, might at 
least help to resolve the argument between the States and the Federal 
Government with regard to their 3-mile limit, because if the line be- 
tween inland waters and outside waters is close enough to the shore, it 
could probably get so close that the benefit of the 3-mile limit would 
not make much difference. 

Senator Corpon. I noticed, Doctor, that, I believe, Great Britain’s 
representative at The Hague raised some question with reference 
to certain exceptions from his rule in connection with what he termed 
“historical bays.” 

Mr. Boggs. ‘That is right. 

Senator Corpon. Is there any exact definition there? I am inter- 
ested in when a bay might have been deemed to have become a bay by 
virtue of historical uses or claims. : 

For instance, you mentioned Chesapeake Bay as being a bay because 
historically it had been deemed a bay. Of course, at the time that 
they first named Chesapeake Bay, and began to claim it, California, 
let us say, was not even a part of the United States. 

Mr. Boees. That is right. 

Senator Corpon. So when could we deem it to be a bay, that it be- 
came historically a bay, on the coast of California, if ever? 

Mr. Boces. That is so difficult a legal question that I would not know 
how to answer it at all. 

Senator Lone. I can tell you as an attorney of sorts it would be a 
very difficult question to answer, even as a lawyer. It is a case of 
drawing a distinction and attempting to draw a line at some given 
point just to fix a cut-off date, and that would be difficult to answer 
from any point of view. 

Senator Corpon. It is an interesting question to me, because that 
seems to be one of the yardsticks for determining whether a certain 


bit of water is inland or not, and it has been historically deemed to be 
inland. 


Mr. Boces. That is right. 

Senator Corpon. I am thinking now of this San Pedro Bay, for in- 
stance, and the others along the coast of California. Of course, my 
memory only goes back about 50 years on it, but I can recall bays 
there, when I was a kid they were known as bays, and were accepted 
as such and, of course, the Federal Government constructed a break- 
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water in one of them, and so on. Are those facts, in your opinion, 
of any probative value in determining this question ¢ 

Mr. Boaes. I would think so. 

Senator Corvon. It would appear to me that they should be. 

Mr. Boaes. You will find in the case of some of the newer countries— 
I think it would be proper to cite Australia—problems somewhat 
analogous to that of California, as being new. 

Senator Corpon. Yes. 

Mr. Boaes. And the claims in the Coral Sea to the east and the 
north, the sea bed fisheries there, and I am not sure of the extent of 
oysters there, but there are some problems there. I think you would 
find rather analogous problems, I am sure you would. So the dead- 
line for historic bays varies with the part of the world that we are deal- 
ing with, necessarily. 

Senator Corvon. Doctor, what would you think of the wisdom of 
a congressional determination of the inland waters along the coast of 
the United States, to some extent, of course, arbitrary ? 

Mr. Boges. Well, Senator, if I may say, I would be primarily 
concerned as to what would be the effect of the precedents it would 
set in regard to other parts of the world. 

Senator Corpon. ee 

Mr. Boges. I can conceive of something of the sort being done 
very helpfully; and I can conceive of its being done in a way that 
would be very difficult in the way of international relations. I do 
not think any simple answer can be given. If I can be of help, I would 
be glad to do so. 

Senator Lone. Doctor, so far as foreign nations are concerned, any 
determination of inland waters by this Nation that it would regard 
as binding between the Nation and the States of the Nation, so long 
as it fell within the so-called 3-mile limit or 3-mile belt that other 
nations are willing to accept, could not be at all presented by those 
nations, could it? 

Mr. Bocas. As I see it now, I should think not. 

Senator Lone. Only if this Nation claimed that the determination 
that it made as between this Nation and the States of the Nation was 
binding upon other nations as to the determination of the 3-mile limit, 
would there be international complications. 

Mr. Boaes. I think I would agree, in general; yes. The problem 
varies. We do not adhere strictly to the 3-mile limit for all purposes, 
but for sovereignty claims; yes. 

We have claimed the right to challenge or inspect vessels within 12 
miles of our coast if we thought that they might attempt to violate 
our customs laws. We have not called it a contiguous zone, but it 
has been, in effect, what at the same time other countries would have 
called a contiguous zone, and I have called it the same. 

I have tried to be entirely objective in the matters, regardless of 
how it sounded in regard to American writings in the field, so that 
I can conceive of something beyond the 3-mile limit for some pur- 
poses at any rate, being consistent with the position that the country 
might be willing to affirm; I would not want to get into that field 
in which I cannot speak for the Department of State at all, but that 
would be my general observation. 

Senator Corpon. As to the 3-mile limit, wherever the line may be, 
I think you answered Senator Long’s question by saying that so 
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far as you knew there was no nation which did not subscribe to that 
as a minimum. 

Mr. Bocas. There it no nation that I know of that does not limit 
at least that much as a minimum. 

Senator Corpon. And the jurisdiction up to that line, wherever 
it may be, is deemed to be absolute in the nation owning the adjoining 
shore. 

Mr. Boces. That is right, and the full rights of sovereignty, as I 
understand it in law, apply to the area, the only exception being the 
right of innocent passage to ships. 

Senator Corpon. What would be your view as to whether or not 
your Nation might even prevent that ? 

Mr. Boees. Under certain conditions, of course, they can and do. 

Senator Corpon. The right of passage is more the privilege of 
innocent passage. 

Mr. Boces. Yes; it is a matter of conditions of weather and storm 
and distress, and so forth. 

Senator Corpon. In international trade. 

Mr. Bocas. A vessel cannot simply harbor there or carry on some 
operations of its own. It must be a matter of being driven in by 
storm or act of God, and so on. 

Senator Cornon. That being the case, it would appear to me that 
the question of what may happen to the 3-mile zone on the shores 
of these littoral States is purely a domestic question. 

Mr. Boges. Within the 3-mile limit, you mean ? 

Senator Corpon. Yes. 

Mr. Bocas. Yes. 

Senator Lona. Within the 3-mile limit you feel it can be regarded 
as a purely domestic question as to what might happen or might not 
happen with regard to what disposition should be made of 

Mr. Bocas. At the moment, I do not see any reason to challenge 
that. As between the executive branch, the legislative branch, and 
the Supreme Court, that is another matter, and I would not say; but. 
in general, I would seem to think that it is purely a domestic question. 

Senator Lone. As far as foreign nations are concerned, they would 
not be concerned with what claim the State or the Federal Government 
had one against the other or what claim they should make or should 
have within the 3-mile limit. 

Mr. Boggs. I do not see that they would be. 

Senator Lone. Because, so far as they would be concerned, they 
would regard the sovereignty of the United States as being complete 
within the 3-mile limit. 

Mr. Bocas. Yes. 

Senator Lone. What would your attitude be in the event of a pro- 
pores to build a Federal breakwater, let us say, or to reclaim land 
yeyond the 3-mile limit? I noticed that the Federal breakwater off 
the city of Long Beach is almost 3 miles from shore. 

Mr. Bogas. Yes. 

Senator Lona. Suppose we should decide, for one reason or another, 
to do it with regard to a stretch of land off our shore. What would 
your answer be with regard to the city’s right to claim additional land 
in the sea ? 

Mr. Boces. Generally speaking, there is no question or challenge 
in that regard, and quite a good many and a good number of cities 
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do so. A good example, as an illustration, is Rio de Janeiro, hemmed 
in by mountains, very close to the sea, and a very narrow stretch, 
a sort of a ribbon of land, very much restricted, and they have built 
up considerable areas out to sea, and it does not bother anybody at all; 

it does not affect fishing, it does not affect anybody else. Nobody 
questioned it. 

Senator Lone. They have not as yet claimed a large amount— 
reclaimed a large amount of land. 

Mr. Bocas. A relatively large amount. 

Senator Lone. Have they reclaimed a large amount? 

Mr. Bocas. They have filled in considerable amounts. 

Senator Corvon. Mr. Boggs, I am sorry but I have to leave. 

Senator Lone. Doctor, you think there shoul 1 be no objection on the 
part of any nation to the coastal State reclaiming land along the sea 
and advancing its 3-mile limit beyond that additional land, or can 
you see that there would be an objection to that ? 

Mr. Boaes. In most areas there would be no question. There might 
be in some areas, but mostly there would not. 

Senator Lone. Actually there is not any case where the small 
amount of land that would be reclaimed would be regarded by other 
nations as adversely affecting their interests. 

Mr. Bocas. Generally s veaking, that is true. 

Senator Lone. You ‘lid mention one other point. You mentioned 
the technological problems of drilling for oil farther out to sea. Iam 
sure you realize that with improved. tec hnologic al methods it might 
be possible to drill in water deeper than we are drilling today. 

Mr. Boaes. Oh, yes. 

Senator Lone. For example, at the present time it may be practical 
only to drill to maybe a 100 or a 150 feet of water, but it might be 
possible, by improving the technical methods, to drill much farther 
out to sea. 

Mr. Boaes. That is quite true. 

Senator Lone. For example, off the coast of Louisiana a method 
of fabricating steel platforms which are made primarily of steel 
pipe is used to build a structure that might look somewhat similar 
to the structure of a steel office building, or at least a concrete and 
steel office building, and carrying that to sea, and sinking it at the 
point where they desire to build that platform and drill. 

If the platform is lost every time an exploratory well is devel- 
oped, it would be enormously expensive to drill. But, on the other 
hand, if it were possible to merely pump out the water and inflate 
the steel platform with air, and to move it to another location and 
try again, thereby reducing the expense, it might be possible, prac- 
tically to drill in greater depth than it is today. 

Mr. Boces. Yes. 

Senator Lone. And I am sure you realize that it may be possible 
in the future to improve our technological methods so that we might 
be able to drill in substantially deeper water today. 

Mr. Boces. They are doing some very nice things in Lake Mara 
caibo at the present time, where they have these enormous pipes, 
largely concrete, where they plug both ends and tow them out to the 
slace where they want them, and unplug one end, and the water goes 
in, and it sinks down, and they put weights on top of it, and weight 
it down into the muck at the bottom, and develop something that is 
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pretty stationary, pretty rigid. It is one kind, and the techniques 
of it I would not speak of, but I know those things are being improved 
all the time, and I hope they will be improved a lot more. 

Senator Lone. What is the greatest depth of water that, to your 
knowledge, development has successfully been conducted in times of 
oil exploration or other methods ? 

Mr. Boees. I could not speak very well on that. I knew at Lake 
Maracaibo they were not on the average going into water that was 
very deep as yet. It is a matter of where the proven resources are. 
But, generally, they go not much beyond 35 to 50 feet at the present 
time. They will doubtless go beyond that as they use the resources 
closer to shore. 

Senator Lone. I believe you will find off the coast of Louisiana a 
well drilled more than 27 miles off shore, and there would be a 
greater depth of water than what you mentioned. 

Mr. Bocas. I would not be surprised. 

Senator Lone. Thank you very much. 

(Whereupon, at 12:45 p. m., the committee adjourned.) 
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LEGAL REFERENCES 


Text or SuPREME CourT Decision 1n U. S. vs. CALIFORNIA (332 U. S. 19), 
DeEcipEeD JUNE 23, 1947 


UNITepD STATES V. CALIFORNIA 
NO. 12, ORIGINAL 
Argued March 13-14, 1947.—Decided June 23, 1947 


1. The complaint filed in this case by the United States against the 

State of California to determine which government owns, or has 
paramount rights in and power over, the submerged land off the coast 
of California between the low water mark and the three-mile limit 
and has a superior right to take or authorize the taking of the vast 
quantities of oil and gas underneath that land (much of which has 
already been, and more which is about to be, taken ‘by or under 
authority of the State) presents a case or controversy over which this 
Court has original jurisdiction under Article III, § 2, of the Consti- 
tution. Pp. 24-25. 
The fact that the coastal line is indefinite and that its exact location 
will involve many complexities and difficulties presents no insuperable 
obstacle to the exercise of the highly important jurisdiction conferred 
on this Court by Article III, § 2, of the Constitution. Pp. 25-26. 

. Congress has neither explicitly nor by implication stripped the Attor- 
ney General of the power to invoke the jurisdiction of this Court in 
this federal-state controversy, pursuant to his broad authority under 
5 U. S. C. §§ 291, 309, to protect the Government’s interests through 
the courts. Pp. 26-29. 

. California is not the owner of the three-mile marginal belt along its 
coast; and the Federal Government rather than the State has para- 
mount rights in and power over that belt, an incident to which is full 
dominion over the resources of the soil under that water area, includ- 
ing oil. Pp. 29-39. 

(a) There is no substantial support in history for the view that the 
thirteen original colonies separately acquired ownership to the three- 
mile belt beyond the low-water mark or the soil under it, even if they 
did acquire elements of the sovereignty of the English crown by their 
revolution against it. Pollard’s Lessee v. Hagan, 3 How. 212, dis- 
tinguished. Pp. 29-33. 

(b) Acquisition of the three-mile belt has been accomplished by the 
National Government, and protection and control of it has been and 
is a function of national external sovereignty. Pp. 33-35. 

(c) The assertion by the political agencies of this Nation of broad 
dominion and control over the three-mile marginal belt is binding 
upon this Court. Pp. 33-34. 

(d) The fact that the State has been authorized to exercise local 
police power functions in the part of the marginal belt within its 
declared boundaries does not detract from the Federal Government’s 
paramount rights in and power over this area. P. 36. 

(e) Manchester v. Massachusetts, 1389 U. S. 240: Lowisiana v. 
Mississippi, 202 U. S.1; The Abby Dodge, 223 U. 8S. 166, distinguished. 
Pp. 36-38. 

5. The Federal Government’s paramount rights in the three-mile belt 
have not been lost by reason of the conduct of its agents, nor by this 
conduct is the Government barred from enforcing its rights by reason 


of principles similar to laches, estoppel or adverse possession. 
Pp. 30-40. 
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(a) The Government, which holds its interests here as elsewhere 
in trust for all the people, is not to be deprived of those interests 
by the ordinary court rules designed particularly for private disputes 
over individually owned pieces of property. P. 40. - 

(b) Officers of the Government who have no authority at all to 
dispose of Government property cannot by their conduct cause the 
Government to lose its valuable rights by their acquiescence, laches, 
or failure to act. P. 40. 

. The great national question whether the State or the Nation has 
paramount rights in and power over the three-mile belt is not de- 
pendent upon what expenses may have been incurred by public or 
private agencies upon mistaken assumptions. P. 40. 

. It is not to be assumed that Congress, which has constitutional control 
over Government property, will so execute its powers as to bring about 
injustices to states, their subdivisions, or persons acting pursuant to 
their permission. P. 40. 

. The United States is entitled to a decree declaring its rights in the 
area in question as against California and enjoining California and all 
persons claiming under it from continuing to trespass upon the area 
in violation of the rights of the United States. Pp. 22-23, 41. 


The case is stated in the first paragraph of the opinion, and the conclusion 
that the United States is entitled to the relief prayed for is reported at page 41. 

Attorney General Clark and J. Howard McGrath, then Solicitor General, were 
for the United States on the motion for leave to file the complaint, and on the 
complaint and other pleadings, including a motion for judgment on the pleadings. 

Robert W. Kenny, then Attorney General of California, was for the defend- 
ant on its answer and other pleadings. 

Attorney General Clark and Arnold Raum argued the cause for the United 
States. With them on the brief were Acting Solicitor General Washington, 
Assistant Attorney General Babelon, Stanley M. Silverberg, J. Edward Wil- 
liams, Robt. E. Mulroney, Robert M. Vaughan, Abraham J. Harris and Thomas 
L. McKevitt. 

Fred N. Howser, Attorney General of California, and William W. Clary, 
Assistant Attorney General, argued the cause for the defendant. With them 
on the brief were C. Roy Smith, Assistant Attorney General, Homer Cummings, 
Maz O’ Rell Truitt, Louis W. Myers and Jackson W. Chance. 

By special leave of Court, Price Daniel, Attorney General of Texas, argued the 
cause for National Association of Attorneys General, as amicus curide, urging 
dismissal of the complaint. With him on the brief were Walter R. Johnson, 
Attorney General of Nebraska; Clarence A. Barnes, Attorney General of Massa- 
chusetts, Nathan B. Bidwell and George P. Drury, Assistant Attorneys General: 
Hugh 8S. Jenkins, Attorney General of Ohio; Fred S. LeBlanc, Attorney General 
of Louisiana, John L. Madden, Special Assistant Attorney General: Edward 
F. Arn, Attorney General of Kansas; A. B. Mitchell; Elton M. Hyder, Jr., Assist- 
ant Attorney General of Texas; Grover Sellers and Orrin G. Judd. 

By special leave of Court, Leander J. Shelley argued the cause for the Amer- 
ican Association of Pert Authorities, as amicus curiae, urging dismissal of the 
complaint. With him on the brief was Fildon S. Lararus and Reuben Satter- 
tharaite. 

James E. Watson and Orin deM. Walker filed a brief for Robert E. Lee Jordan, 
as amicus curiae, in support of the United States. 

Briefs of amici curiae in support of the defendant were filed by Nathaniel 
L. Goldstein, Attorney General, and Wendell P. Brown, Solicitor General, for the 
State of New York; 7. McKeen Chidsey, Attorney General, M. Vashti Burr, 
Deputy Attorney General, and Harry F. Stanbaugh for the Commonwealth of 
Pennsylvania; Herman C. Wilson, Horace H. Edward, Walter J. Mattison, Ray 
L. Chesebro and Charles S. Rhyne for the National Institute of Municipal Law 
Officers; Ray DL. Chesebro, W. Reginald Jones, Irving M. Smith and Hugh M. 
VacDonald, for the California Association of Port Authorities; Archibald N. 
Jordan for the Lawrence Wards Island Realty Co.; and A. L. Weil and Thomas 
A. J. Dockweiler. 

Mr. JUSTICE BLACK delivered the opinion of the Court. 

The United States by its Attorney General and Solicitor General brought this 
suit against the State of California invoking our original jurisdiction under 
Article III, § 2, of the Constitution which provides that “In all Cases * * * 
in Which a State shall be a Party, the Supreme Court shall have original Juris- 
tion.” The complaint alleges that the United States “is the owner in fee 
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simple of, or possessed of paramount rights in and powers over, the lands, 
minerals and other things of value underlying the Pacific Ocean, lying seaward 
of the ordinary low water mark on the coast of California and outside of the 
inland waters of the State, extending seaward three nautical miles and bounded 
on the north and south, respectively, by the northern and southern boundaries 
of the State of California.” It is further alleged that California, acting pursuant 
to state statutes, but without authority from the United States, has negotiated 
and executed numerous leases with persons and corporations purporting to 
authorize them to enter upon the described ocean area to take petroleum, gas, 
and other mineral deposits, and that the lessees have done so, paying to California 
large sums of money in rents and royalties for the petroleum products taken. 
The prayer is for a decree declaring the rights of the United States in the area 
as against California and enjoining California and all persons claiming under 
it from continuing to trespass upon the area in violation of the rights of the 
United States. 

California has filed an answer to the complaint. It admits that persons hold- 
ing leases from California, or those claiming under it, have been extracting 
petroleum products from the land under the three-mile ocean belt immediately 
adjacent to California. The basis of California’s asserted ownership is that 
a belt extending three English miles from low water mark lies within the original 
boundaries of the state, Cal. Const. Art. XII (1849),’ that the original thirteen 
States acquired from the Crown of England title to all lands within their bound- 
aries under navigable waters, including a three-mile belt in adjacent seas; and 
that since California was admitted as a state on an “equal footing” with the 
original states, California at that time became vested with title to all such lands. 
The answer further sets up several “affirmative” defenses. Among these are that 
California should be adjudged to have title under a doctrine of prescription; be- 
cause of an alleged long-existing Congressional policy of acquiescence in Cali- 
fornia’s asserted ownership; because of estoppal or laches; and, finally, by appli- 
cation of the rule of res judicata. 

After Galifornia’s answer was filed, the United States moved for judgment 
as prayed for in the complaint on the ground that the purported defenses were 
not sufficient in law. The legal issues thus raised have been exhaustively pre- 
sented by counsel for the parties, both by brief and oral argument. Neither has 
suggested any necessity for the introduction of evidence, and we perceive no 
such necessity at this stage of the case. It is now ripe for determination of 
the basic legal issues presented by the motion. But before reaching the merits 
of these issues, we must first consider questions raised in California’s brief 
and oral argument concerning the Government's right to an adjudication of its 
claim in this proceeding. 

First. It is contended that the pleadings present no case or controversy under 
Article III, § 2, of the Constitution. The contention rests in the first place on 
an argument that there is no case or controversy in a legal sense, but only a 
difference of opinion between federal and state officials. It is true that there 
is a difference of opinion between federal and state officers. But there is far 
more than that. The point of difference is as to who owns, or has para- 
mount rights in and power over several thousand square miles of land under 
the ocean off the coast of California. The difference involves the conflicting 
claims. of federal and state officials as to which government, state or federal, 
has a superior right to take or authorize the taking of the vast quantities of 
oil and gas underneath that land, much of which has already been, and more 
of which is about to be, taken by or under authority of the state. Such con- 
erete conflicts as these constitute a controversy in the classic legal sense, and 
are the very kind of differences which can only be settled by agreement, arbi- 
tration, force, or judicial action. The case principally relied upon by California, 
United States vy. West Virginia, 295 U. S. 4638, does not support its contention. 


21The Government complaint claims an area extending three nautical miles from shore: 
the California boundary purports to extend three English miles. One nautical mile equals 
1.15 English miles, so that there is a difference of .45 of an English mile between the 
boundary of the area claimed by the Government, and the boundary of California. See 
Cal. Gonst. Art. XXT, § 1 (1879). 

2The claim of res judicata rests on the following contention. The United States sued 
in ejectment for certain lands situated in San Francisco Bay. The defendant held the 
lands under a grant from California. This Court decided that the state grant was valid 
because the land under the bay had passed to the state upon its admission to the Union. 
United States v. Mission Rock Co., 189 U. S. 891. There may be other reasons why the 
judgment in that case does not bar this litigation; but it is a sufficient reason that this 


case involves land under the open sea, and not land under the inland waters of San 
Francisco Bay. 
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For here there is a claim by the United States, admitted by California, that Cal!- 
fornia has invaded the title or paramount right asserted by the United States to 
a large area of land and that California has converted to its own use oil which 
was extracted from that land. Cf. United States v. West Virginia, supra, 471. 
This alone would sufficiently establish the kind of concrete, actual conflict of 
which we have jurisdiction under Article III. The justiciability of this con- 
troversy rests therefore on conflicting claims of alleged invasions of interests in 
property and on conflicting claims of governmental powers to authorize its-use. 
United States v. Teras, 143 U. S. 621, 646, 648; United States v. Minnesota, 270 
U. S. 181, 194; Nebraska v. Wyoming, 325 U. S. 589, 608. 

Nor can we sustain that phase of the state’s contention as to the absence of 
a case or controversy resting on the argument that it is impossible to identify 
the subject matter of the suit so as to render a proper decree. The land 
claimed by the Government, it is said, has not been sufficiently described in the 
complaint since the only shoreward boundary of some segments of the marginal 
belt is the line between that belt and the State’s inland waters. And the 
Government includes in the term “inland waters” ports, harbors, bays, rivers, 
and lakes. Pointing out the numerous difficulties in fixing the point where 
these inland waters end and the marginal sea begins, the state argues that the 
pleadings are therefore wholly devoid of a basis for a definite decree, the kind 
of decree essential to disposition of a case like this. Therefore, California 
concludes, all that is prayed for is an abstract declaration of rights concerning 
an unidentified three-mile belt, which could only be used as a basis for subse- 
quent actions in which specific relief could be granted as to particular localities. 

We may assume that location of the exact coastal line will involve many 
complexities and difficulties. But that does not make this any the less a 
justiciable controversy. Certainly demarcation of the boundary is not an im- 
possibility. Despite difficulties this Court has previously adjudicated contro- 
versies concerning submerged land boundaries. See New Jersey v. Delaware, 
291 U. S. 361, 295 U. S. 694; Boraw Ltd. v. Los Angeles, 296 U. S. 10, 21-27; 
Oklahoma v. Texas, 256 U. S. 70, 602. And there is no reason why, after de- 
termining in general who owns the three-mile belt here involved, the Court might 
not later, if necessary, have more detailed hearings in order to determine with 
greater definiteness particular segments of the boundary. Oklahoma y. Tezras, 
258 U. 8. 574, 582. Such practice is commonplace in actions similar to this 
which are in the nature of equitable proceedings. See e. g. Oklahoma v. Teras, 
256 U. S. 602, 608-609; 260 U. S. 606, 625, 261 U. S. 340. California’s conten- 
tion concerning the indefiniteness of the claim presents no insuperable obstacle 
to the exercise of the highly important jurisdiction conferred on us by Article 
III of the Constitution. 

Second. It is contended that we should dismiss this action on the ground 
that the Attorney General has not been granted power either to file or to main- 
tain it. It is not denied that Congress has given a very broad authority to the 
Attorney General to institute and conduct litigation in order to establish and 
safeguard government rights and properties. The argument is that Congress 
has for a long period of years acted in such a way as to manifest a clear policy 
to the effect that the states, not the Federal Government, have legal title to the 
land under the three-mile belt. Although Congress has not expressly declared 
such a policy, we are asked to imply it from certain conduct of Congress and 
other governmental agencies charged with responsibilities concerning the na- 
tional domain. And, in effect, we are urged to infer that Congress has by 
implication amended its long-existing statutes which grant the Attorney Gen- 
eral broad powers to institute and maintain court proceedings in order to 
safeguard national interests. 

An Act passed by Congress and signed by the President could, of course, limit 
the power previously granted the Attorney General to prosecute claims for the 
Government. For Article IV, § 3, Cl. 2 of the Constitution vests in Congress 
“Power to dispose of and make all needful Rules and Regulations respecting the 
Territory or other Property belonging to the United States....’ We have said 
that the constitutional power of Congress in this respect is without limitation. 
United States vy. San Francisco, 310 U.S. 16, 29-30. Thus neither the courts nor 
the executive agencies could proceed contrary to an Act of Congress in this con- 
gressional area of national power. 


_*5 U. 8S. C. §§ 291, 309: United States v. San Jacinto Tin Co., 125 U. S. 278, 279, 284; 
Kern River Co, v. United States, 257 U. S. 147, 154-55 ; Sanitary District v. United States, 
266 U. S. 405, 425-426; see also In re Debs, 158 U. S. 564, 584: United States v. Oregon, 
295 U. 8S. 1, 24; United States vy. Wyoming, 323 U. 8. 669, 329 U. S. 670. 
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But no Act of Congress has amended the statutes which impose on the At- 
torney General the authority and the duty to protect the Government’s interests 
through the courts. See Jn re Cooper, 143 U. S. 472, 502-503. That Congress 
twice failed to grant the Attorney General specific authority to file suit against 
California,’ is not a sufficient basis upon which to rest a restriction of the Attor- 
ney General’s statutory authority. And no more can we reach such a conclusion 
because both Houses of Congress passed a joint resolution quitclaiming to the ad- 
jacent states a three-mile belt of all land situated under the ocean beyond the 
low water mark, except those which the Government had previously acquired 
by purchase, condemnation, or donation.’ This joint resolution was vetoed by 
the President." His veto was sustained.” Plainly, the resolution does not repre- 
sent an exercise of the constitutional power of Congress to dispose of public prop- 
erty under Article 1V, § 3, Cl. 2. 

Neither the matters to which we have specifically referred, nor any others 
relied on by California, afford support for a holding that Congress has either 
explicitly or by implication stripped the Attorney General of his statutorily 
granted power to invoke our jurisdiction in this federal-state controversy. This 
brings us to the merits of the case. 

Third. The crucial question on the merits is not merely who owns the bare 
legal title to the lands under the marginal sea. The United States here asserts 
rights in two capacities transcending those of a mere property owner. In one 
capacity it asserts the right and responsibility to exercise whatever power and 
dominion are necessary to protect this country against dangers to the security 
and tranquility of its people incident to the fact that the United States is located 
immediately adjacent to the ocean. The Government also appears in its capacity 
as a member of the family of nations. In that capacity it is responsible for 
conducting United States relations with other nations. It asserts that proper 
exercise of these constitutional responsibilities requires that it have power, unen- 
cumbered by State commitments, always to determine what agreements will be 
made concerning the control and use of the marginal sea and the land under it. 
See McCulloch v. Maryland, 4 Wheat, 316, 403-408; United States v Minnesota, 
270 U .S. 181, 194. In the light of the foregoing, our question is whether the 
State or the Federal Government has the paramount right and power to deter- 
mine in the first instance when, how, and by what agencies, foreign or domestic, 
the oil and other resources of the soil of the marginal sea, known or hereafter 
discovered, may’ be exploited. 

California claims that it owns the resources of the soil under the three-mile 
marginal belt as an incident to those elements of sovereignty which it exercises 
in that water area. The state points out that its original Constitution, adopted 
in 1849 before that state was admitted to he Union, included within the state’s 
boundary the water area extending three English miles from the shore. Cal. 
Const. (1849) Art. XII; that the Enabling Act which admitted California to the 
Union ratified the territorial boundary thus defined; and that California was 
admitted “on an equal footing with the original States in all respects whatever,” 
9 Stat. 452. With these premises admitted, California contends that its owner- 
ship follows from the rule originally announced in Pollard’s Lessee vy. Hagen, 3 
How. 212; see also Martin v. Waddell, 16 Pet. 367, 410. In the Pollard case it 
was held, in effect, that the original states owned in trust for their people the 
navigable tidewaters between high and low water mark within each state’s bound- 
aries, and the soil under them, as an inseparable attribute of state sovereignty. 
Consequently, it was decided that Alabama, because admitted into the Union on 
“an equal footing” with the other states, had thereby become the owner of the 
tidelands within its boundaries. Thus the title of Alabama’s tidelands grantee 
was sustained as valid against that of a claimant holding under a United States 
grant made subsequent to Alabama’s admission as a state. 


*S. J. Res. 208, 75th Cong., 1st Sess. (1937) ; 8S. J. Res. 83 and 92, 76th Cong., 1st Sess. 
(1939). S. J. Res. 208 passed the Senate, 81 Cong. Rec. 9326 (1937), was favorably re- 
ported by the House Judiciary Committee, H. R. Rept. 2378, 75th Cong., 3d Sess. (1938), 
but was never acted on in the House. Hearings were held on S. J. Res. 83 and 92 before 
the Senate Committee on Public Lands and Surveys, but no further action was taken. 
Hearings before the Senate Committee on Public Lands and Surveys on 8. J. Res. 83 and 
$2, 76th Cong., 1st Sess. (1939). In both hearings objections to the resolutions were 
repeatedly made on the ground that passage of the resolutions was unnecessary since the 
Attorney General already had statutory authority to institute the proceedings. See Hear 
ing before the House Committee on the Judiciary on S. J. Res. 208, 75th Cong., 3d sess., 
42—45, 59-61 (1938) ; Hearings on 8. J. Res. 83 and 92, supra, 27-30. 

°H. J. Res. 225, 79th Cong., 2d Sess. (1946) ; 92 Cong. Rec. 9642, 10316 (1946). 

®92 Cong. Rec. 10660 (1946). ; 

792 Cong. Rec. 10745 (1946). 
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The Government does not deny that under the Pollard rule, as explained in 
later cases,* California has a qualified ownership ® of lands under inland naviga- 
ble water such as rivers, harbors, and even tidelands down to the low water 
mark. It does question the validity of the rationale in the Pollard case that own- 
ership of such water areas, any more than ownership of uplands, is a necessary 
incident of the state sovereignty contemplated by the “equal footing” clause. Cf. 
United States v. Oregon, 295 U. S. 1, 14. For this reason, among others, it 
argues that the Pollard rule should not be extended so as to apply to lands under 
the ocean. It stresses that the thirteen original colonies did not own the mar- 
ginal belt; that the Federal Government did not seriously assert its increasingly 
greater rights in this area until after the formation of the Union; that it has not 
bestowed any of these rights upon the states, but has retained them as appurte- 
nances of national sovereignty. And the Government insists that no previous 
ease in this Court has involved or decided conflicting claims of a state and the 
Federal Government to the three-mile belt in a way which requires our extension 
of the Pollard inland water rule to the ocean area. 

It would unduly prolong our opinion to discuss in detail the multitude of refer- 
ences to which the able briefs of the parties have cited us with reference to the 
evolution of powers Over marginal seas exercised by adjacent countries. From 
all the wealth of material supplied, however, we cannot say that the thirteen 
original colonies separately acquired ownership to the three-mile belt or the 
soil under it,” even if they did acquire elements of the sovereignty of the English 
Crown by their resolution against it. Cf. United States v. Curtiss-Wright Er- 
port Corp., 299 U. S. 304, 316. 

At the time this country won its independence from England there was no 
settled international custom or understanding among nations that each nation 
owned a three-mile water belt along its borders. Some countries, notably 
England, Spain, and Portugal, had, from time to time, made sweeping claims 
to a right of dominion over wide expanses of ocean. And controversies had 
arisen among nations about rights to fish in prescribed areas.“ But when this 
nation was formed, the idea of a three-mile belt over which a littoral nation 
could exercise rights of ownership was but a nebulous suggestion.” Neither 
the English charters granted to this nation’s settlers,” nor the treaty of peace 


, 


with England,“ nor any other document to which we have been referred, showed 


a purpose to set apart a three-mile ocean belt for colonial or state ownership.” 
Those who settled this country were interested in lands upon which to live, 
and waters upon which to fish and sail. There is no substantial support in 
history for the idea that they wanted or claimed a right to block off the ocean’s 
bottom for private ownership and use in the extraction of its wealth. 

It did happen that shortly after we became a nation our statesmen 
became interested in establishing national dominion over a definite marginal 


8 See e. 9., Manchester v. Massachusetts, 1389 U. S. 240; Louisiana v. Mississippi, 202 
U. S. 1; The Abby Dodge, 223 U. S. 166. See also United States v. Mission Rock Co., 
189 U. S. 391; Borag, Ltd. v. Los Angeles, 296 U. S. 10. 

Although the Pollard case has thus been generally approved many times, the case of 
Shively v. Bowlby, 152 U. S. 1, 47-48, 58, held, contrary to implications of the Pollard 
opinion, that the United States could lawfully dispose of tidelands while holding a future 
state's land “in trust” as a territory. 

®See United States v. Commodore Park, 324 U. S. 386, 390, 391; Scranton v. Wheeler, 
179 U. S. 141, 159, 160, 163; Stockton v. Baltimore € N. Y. R. Co., 32 F. 9, 20; see also 
United States v. Chandler-Dunbar Co., 229 U. S. 53. 

10 A representative collection of official documents and scholarship on the subject is 
Crocker. The Extent of the Marginal Sea (1919). See also I. Azuni, Maritime Law of 
Europe (published 1806) c. II: Fulton, Sovertignty of the Sea (1911) ; Masterson, Jurisdic- 
tion in Marginal Seas (1929); Jessup, The Law of Territorial Waters and Maritime 
Jurisdiction (1927); Fraser, The Extent and Delimitation of Territorial Waters, 11 Corn. 
L. Q. 455 (1926); Ireland, Marginal Seas Around the States, 2 La. L. Rev. 252, 436 
(1940) ; Comment, Conflicting State and Federal Claims of Title in Submerged Lands of 
the Continental Shelf, 56 Yale L. J. 356 (1947). 

11 See, e. g., Fulton, op. cit. supra, 3-19, 144-145; Jessup, op. cit. supra, 4. 

“Fulton, op. cit. supra, 21, says in fact that “mainly through the action and practice 
of the United States of America and Great Britain since the end of the eighteenth century, 
the distance of three miles from shore was more or less formally adopted by most maritime 
states as... more definitely fixing the limits of their jurisdiction and rights for various 
purposes, and, in particular, for exclusive fishery.” 

% Collected in Thorpe, Federal and State Constitutions (1909). 

4 Treaty of 1783, 8 Stat. 80. 

* The Continental Congress did, for example, authorize capture of neutral and even 
American ships carrying British goods, “if found within three leagues [about nine miles] 
of the coasts.” Journ. of Cong. 185, 186, 187 (1781). Cf. Declaration of Panama of 1939, 
1 Dept. of State Bull. 321 (1939), claiming the right of the American Republics to be free 
from a hostile act in a zone 300 miles from the American coasts. 
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zone to protect our neutrality.” Largely as a result of their efforts, the idea 
of a definite three-mile belt in which an adjacent nation can, if it chooses, exer- 
cise broad, if not complete dominion, has apparently at last been generally 
accepted throughout the world,” although as late as 1876 there was still con- 
siderable doubt in England about its scope and even its existence. See The 
Queen v. Keyn, 2 Ex. D. 63. That the political agencies of this nation both 
claim and exercise broad dominion and control over our three-mile marginal belt 
is now a settled fact. Cunard Steamship Co. v. Mellon, 262 U. S. 100, 122-124." 
And this assertion of national dominion over the three-mile belt is binding upon 
this Court. See Jones v. United States, 137 U. S. 202, 212-214; In re Cooper, 
148 U. S. 472, 502-508. 

Not only has acquisition, as it were, of the three-mile belt been accomplished 
by the National Government but protection and control of it has been and is 
a function of national external sovereignty. See Jones v. United States, 137 
U. S. 202; In re Cooper, 143 U. S. 472, 502. The belief that local interests 
are so predominant as constitutionally to require state dominion over lands 
under its land-locked navigable waters finds some argument for its support. 
But such can hardly be said in favor of state control over any part of the 
ocean or the ocean’s bottom. This country, throughout its existence has stood 
for freedom of the seas, a principle whose breach has precipitated wars among 
nations. The country’s adoption of the three-mite belt is by no means incom- 
patible with its traditional insistence upon freedom of the sea, at least so long 
as the national Government’s power to exercise control consistently with 
whatever international undertakings or commitments it may see fit to assume in 
the national interest is unemecumbered. See Hines v. Davidowitz, 312 U. S. 52, 
62-64; McCulloch v. Maryland, supra. The three-mile rule is but a recognition 
of the necessity that a government next to the sea must be able to protect itself 
from dangers incident to its location. It must have powers of dominion and 
regulation in the interest of its revenues, its health, and the security of its 
people from wars raged on or too near its coasts. And insofar as the nation 
asserts its rights under international law, whatever of value may be discovered 
in the seas next to its shores and within its protective belt, will most naturally 
be appropriated for its use. But whatever any nation does in the open sea, 
which detracts from its Common usefulness to nations, or which another nation 
may charge detracts from it,” is a question for consideration among nations 
as such, and not their separate governmental units. What this Government does, 
or even what the states do, anywhere in the ocean, is a subject upon which the 
nation may enter into and assume treaty or similar international obligations. 
See United States v. Belmont, 301 U. S. 324, 331-3382. The very oil about which 
the state and nation here contend might well become the subject of international 
dispute and settlement. 

The ocean, even its three-mile belt, is thus of vital consequence to the nation in 
its desire to engage in commerce and to live in peace with the world; it also 


16 Secretary of State Jefferson in a note to the British minister in 1793 pointed to the 
nebulous character of a nation’s assertions of territorial rights in the marginal belt, and 
put forward the first official American claim for a three-mile zone whieh has since won 
general international acceptance. Reprinted in H. Ex. Doc. No. 324, 42d Cong., 2d Sess. 
(1872) 553-554. See also Secretary Jefferson’s note to the French Minister, Genet, 
reprinted American State Papers, I Foreign Relations (1833), 183, 184; Act of June 5, 
1794, 1 Stat. 381; 1 Kent, Commentaries, 14th Ed., 33—40. 

17 See Jessup, op. cit. supra, 66; Research in International Law, 23 A. J. I. L. 249, 250 
(Spec. Supp. 1929). 

8 See also Church vy. Hubbart, 2 Cranch 187, 234. Congressional assertion of a terri- 
torial zone in the sea appears in statutes regulating seals, fishing, pollution of waters, etc. 
36 Stat. 326, 328; 43 Stat. 604, 605; 37 Stat. 499, 501. Under the National Prohibition 
Act, territory including ‘a marginal belt of the sea extending from low-water mark out- 
ward a marine league, or 3 geographical miles” constituting the “territorial waters of the 
United States’ was regulated. See U. S. Treas. Reg. 2, § 2201 (1927), reprinted in 
Research in International Law, supra, 250; 41 Stat. 305. Anti-smuggling treaties in 
which foreign nations agreed to permit the United States to pursue smugglers beyond the 
three-mile limit contained express stipulations that generally the three-mile limit con- 
stitutes “the proper limits of territorial waters.” See e. g., 43 Stat. 1761 (Pt. 2). 

There are innumerable executive declarations to the world of our national claims to the 
three-mile belt, and more recently to the whole continental shelf. For references to 
diplomatic correspondence making these assertions, see 1 Moore, International Law Digest 
(1906), 705, 706, 707; 1 Wharton, Digest of International Law (1886), 100. See also 
Hughes, Recent Questions and Negotiations, 18 A. J. I. L. 229 (1924) 

The latest and broadest claim is President Truman's recent proclamation that the 
United States “regards the natural resources of the subsoil and sea bed of the continental 
shelf beneath the high seas but contiguous to the coasts of the United States as appertain- 
ing to the United States, subject to is jurisdicion and control. ...” Exec. Proc. 2667, 
Sept. 28, 1945. 10 F. R. 12308. 

#® See Lord v. Steamship Co., 102 U. S. 541, 544. 
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becomes of crucial importance should it ever again become impossible to preserve 
that peace. And as peace and world commerce are the paramount responsibilities 
of the nation, rather than an individual state, so, if wars come, they must be 
fought by the nation. See Chy Lung v. Freeman, 92 U. 8S. 275, 279. The state is 
not equipped in our constitutional system with the powers or the facilities for 
exercising the responsibilities which would be concomitant with the dominion 
which it seeks. Conceding that the state has been authorized to exercise local 
police power functions in the part of the marginal belt within its declared bound- 
aries,” these do not detract from the Federal Government’s paramount rights 
in and power over this area. Consequently, we are not persuaded to transplant 
the Pollard rule of ownership as an incident of state sovereignty in relation to 
inland waters out into the soil beneath the ocean, so much more a matter of 
national concern. If this rationale of the Pollard case is a valid basis for a con- 
clusion that paramount rights run to the states in inland waters to the shore- 
ward of the low water mark, the same rationale leads to the conclusion that 
national interests, responsibilities, and therefore national rights are paramount 
in waters lying to the seaward in the three-mile belt. Cf. United States v. Curtiss- 
Wright Corp., 299 U. S. 304, 316; United States v. Causby, 328 U. S. 256. 

As previously stated, this Court has followed and reasserted the basic doctrine 
of the Pollard case many times. And in doing so it has used language strong 
enough to indicate that the Court then believed that states not only owned tide- 
lands and soil under navigable inland waters, but also owned soils under all nav- 
igable waters within their territorial jurisdiction, whether inland or not. All 
of these statements were, however, merely paraphrases or offshoots of the Pollard 
inland-water rule, and were used, not as enunciation of a new ocean rule, but in 
explanation of the old inland-water principle. Notwithstanding the fact that 
none of these cases either involved or decided the state-federal conflict presented 
here, we are urged to say that the language used and repeated in those cases fore- 
closes the Government from the right to have this Court decide that question now 
that it is squarely presented for the first time. 

There are three such cases whose language probably lends more weight to 
California’s argument than any others. The first is Manchester v. Massachu- 
setts, 189 U. S. 240. That case involved only the power of Massachusetts to 
regulate fishing. Moreover, the illegal fishing charged was in Buzzards Bay 
found to be within Massachusetts territory, and no question whatever was 

raised or decided as to title or paramount rights in the open sea. And the Court 
eoutala laid to one side any question as to the rights of the Federal Govern- 
ment to regulate fishing there. The second case, Louisiana v. Mississippi, 202 
U.S. 1, 52, uses language about “the sway of the riparian States” over “maritime 
belts.” That was a case involving the boundary between Louisiana and Missis- 
sippi. It did not involve any dispute between the federal and state governments. 
And the Court there specifically laid aside questions concerning “the breadth 
of the maritime belt or the extent of the sway of the riparian States. . . . 
id. at 52. The third case is The Abby Dodge, 223 U. 8S. 166. That was an action 
against a ship landing sponges at a Florida port in violation of an Act of Con- 
gress, 34 Stat. 313, which made it unlawful to “‘land” sponges taken under certain 
conditions from the waters of the Gulf of Mexico. This Court construed the 
statute’s prohibition as applying only to sponges outside the state’s “territorial 
limits” in the Gulf. It thus narrowed the scope of the statute because of a 
belief that the United States was without power to regulate the Florida traffic 
in sponges obtained from within Florida’s territorial limits, presumably the 
three-mile belt. But the opinion in that case was concerned with the state’s 
power to regulate and conserve within its territorial waters, not with its exercise 
of the right to use and deplete resources which might be of national and inter- 
national importance. And there was no argument there, nor did this Court 
decide, whether the Federal Government owned or had paramount rights in the 
soil under the Gulf waters. That — question remained undecided is evi- 
denced by Skiriotes v. Florida, 313 U. 8S. 69, 75, where we had occasion to speak 
of Florida’s power over ena didaaan in its territorial waters. Through Mr. 
Chief Justice Hughes we said: “It is also clear that Florida has in interest in 
the proper maintenance of the sponge fishery and that the [state] statute so far 
as applied to conduct within the territorial waters of Florida, in the absence 
of conflicting federal legislation, is within the police power of the State.” [Em- 
phasis supplied. ] 


” See Utah Power & Light Co. v. United States, 243 U. S. 389, 404; cf. The Abby Dodge, 
223 U. S. 166, with Skiriotes v. Florida, 313 U. S. 69, 74-75. 
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None of the foregoing cases, nor others which we have decided, are sufficient 
to require us to extend the Pollard inland-water rule so as to declare that 
California owns or has paramount rights in or power over the three-mile belt 
under the ocean. The question of who owned the bed of the sea only became 
of great potential importance at the beginning of this century when oil was 
discovered there.” As a consequence of this discovery, California passed an 
Act in 1921 authorizing the granting of permits to California residents to pros- 
pect for oil and gas on blocks of land off its coast under the ocean. Cal. Stats. 
1921, ec. 308. This state statute, and others which followed it, together with the 
leasing practices under them, have precipitated this extremely important con- 
troversy, and pointedly raised this state-federal conflict for the first time. Now 
that the question is here, we decide for the reasons we have stated that California 
is not the owner of the three-mile marginal belt along its coast, and that the 
Federal Government rather than the state has paramount rights in and power 
over that belt, an incident to which is full dominion over the resources of the soil 
under that water area, including oil. 

Fourth. Nor can we agree with California that the Federal Government’s 
paramount rights have been lost by reason of the conduct of its agents. The 
state sets up such a defense, arguing that by this conduct the Government is 
barred from enforcing its rights by reason of principles similar to laches, 
estoppel, adverse possession. It would serve no useful purpose to recite the 
incidents in detail upon which the state relies for these defenses. Some of them 
are undoubtedly consistent with a belief on the part of some Government agents 
at the time that California owned all, or at least a part of the three-mile belt. 
This belief was indicated in the substantial number of instances in which the 
Government acquired title from the states to lands located in the belt; some 
decisions of the Department of Interior have denied applications for federal oil 
and gas leases in the California coastal belt on the ground that California owned 
the lands. Outside of court decisions following the Pollard rule, the foregoing 
are the types of conduct most nearly indicative of waiver upon which the state 
relies to show that the Government has lost its paramount rights in the belt. 
Assuming that Government agents could be conduct, short of a congressional 
surrender of title or interest, preclude the Government from asserting its legal 
rights, we cannot say it has done so here. As a matter of fact, the record plainly 
demonstrates that until the California oil issue began to be pressed in the thirties, 
neither the states nor the Government had reason to focus attention on the 
question of which of them owned or had paramount rights in or power over the 
three-mile belt. And even assuming that Government agencies have been neg- 
ligent in failing to recognize or assert the claims of the Government at an 
earlier date, the great interests of the Government in this ocean area are not to be 
forfeited as a result. The Government, which holds its interests here as else- 
where in trust for all the people, is not to be deprived of those interests by 
the ordinary court rules designed particularly for private disputes over individ- 
ually owned pieces of property: and officers who have no authority at all to 
dispose of Government property cannot by their conduct cause the Government 
to lose its valuable rights by their acquiescence, laches, or failure to act.” 

We have not overlooked California’s argument, buttressed by earnest briefs 
on behalf of other states, that improvements have been made along and near 
the shores at great expense to public and private agencies. And we note the 
Government’s suggestion that the aggregate value of all these improvements are 
small in comparison with the tremendous value of the entire three-mile belt 
here in controversy. But, however this may be, we are faced with the issue 
as to whether state or nation has paramount rights in and power over this ocean 
belt, and that great national question is not dependent upon what expenses 
may have been incurred upon mistaken assumptions. Furthermore, we cannot 
know how many of these improvements are within and how many without the 
boundary of the marginal sea which can later be accurately defined. But beyond 
all this we cannot and do not assume that Congress, which has constitutional 
control over Government property, will execute its powers in such way as to 
bring about injustices to states, their subdivisions, or persons acting pursuant 
to their permission. See United States v. Texas, 162 U.S. 1, 89, 90: Lee Wilson 
€ Co. v. United States, 245 U.S. 24, 32 


+ Ome 


™ Bull. No. 321, Dept. of Interior, Geological Survey. 
: = United States v. San Francisco, 310 U. S. 16, 31-32; Utah v. United States, 284 U. &. 
534, 545, 546; Lee Wilson € Co. v. United States, 245 U. S. 24, 82: Utah Power & Light 
Co. v. United States, 2483 U. S. 889, 409. See also Sec’y of State for India v, Chelikani 
Rama Rao, L. R. 48 Indian App. 192, 204 (1916). 
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We hold that the United States is entitled to the relief prayed for. The parties, 
or either of them, may, before September 15, 1947, submit the form of decree to 
carry this opinion into effect, failing which the Court will prepare and enter 
an appropriate decree at the next term of Court. 

It is so ordered. 

Mr. Justice JACKSON took no part in the consideration or decision of this case. 

Mr. Justice Reep, dissenting. 

In my view the controversy brought before this Court by the complaint of the 
United States against California seeks a judgment between State and Nation as 
to the ownership of the land underlying the Pacific Ocean, seaward of the 
ordinary low-water mark, on the coast of California and within the three-mile 
limit. The ownership of that land carries with it, it seems to me, the ownership 
of any minerals or other valuables in the soil, as well as the right to extract them. 

The determination as to the ownership of the land in controversy turns for me 
on the fact as to ownership in the original thirteen states of similar lands prior 
to the formation of the Union. If the original states owned the bed of the sea, 
adjacent to their coasts, to the three-mile limit, then I think California has the 
same title or ownership to the lands adjacent to her coast. The original states 
were sovereignties in their own right, possessed of so much of the land under- 
neath the adjacent seas as was generally recognized to be under their jurisdic- 
tion. The scope of their jurisdiction and the boundaries of their lands were 
coterminous. Any part of that territory which had not passed from their owner- 
ship by existing valid grants were and remained public lands of the respective 
states. California, as is customary, was admiited into the Union “on an equal 
footing with the original states in all respects whatever.” 9 State. 452. By § 3 of 
the Act of Admission, the public lands within its borders were reserved for 
disposition by the United States. “Public lands” was there used in its usual 
sense of lands subject to sale under general laws. As was the rule, title to 
lands under navigable waters vested in California as it had done in all other 
states. Pollard v. Hagan, 3 How. 212; Barney v. Keokuk, 94 U. S. 324, 338; 
Shively v. Bowlby, 152 U. S. 1, 49; Mann v. Tacoma Land Co., 153 U. 8S. 2738, 
284; Borax Consolidated, Ltd. v. Los Angeles, 296 U. S. 10, 17. 

The authorities cited in the Court’s opinion lead me to the conclusion that 
the original states owned the lands under the seas to the three-mile limit. There 
were, of course, as is shown by the citations, variations in the claims of sov- 
ereignty, jurisdiction or ownership among the nations of the world. As early as 
1793, Jefferson as Secretary of State, in a communication to the British Minister, 
said that the territorial protection of the United States would be extended “three 
geographical miles” and added: 

“This distance can admit of no opposition, as it is recognized by treaties 
between some of the powers with whom we are connected in commerce and 
navigation, and is as little, or less, than is claimed by any of them on their own 
coasts.” H. Ex. Doc. No. 324, 42d Cong., 2d Sess., pp. 553-54. 

If the original states did claim, as I think they did, sovereignty and ownership 
to the three-mile limit, California has the same rights in the lands bordering 
its littoral. 

This ownership in California would not interfere in any way with the needs 
or rights of the United States in war or peace. The power of the United States 
is plenary over these undersea lands precisely as it is over every river, farm, 
mine, and factory of the nation. While no square ruling of this Court has deter- 
mined the ownership of those marginal lands, to me the tone of the decisions 
dealing with similar problems indicates that, without discussion, state ownership 
has been assumed. Pollard v. Hagan, supra; Louisiana v. Mississippi, 202 U. 8. 
1, 52; The Abby Dodge, 223 U. 8. 166; New Jersey v. Delaware, 291 U. 8S. 361; 
295 U. S. 694. 


Mr. Justice FRANKFURTER, dissenting. 


By this original bill the United States prayed for a decree enjoining all per- 
sons, including those asserting a claim derived from the State of California, 
from trespassing upon the disputed area. An injunction against trespassers 
normally presupposes property rights. The Court, however, grants the prayer 
but does not do so by finding that the United States has proprietary interests 
in the area. To be sure, it denies such proprietary rights in California. But 
even if we assume an absence of ownership or possessory interest on the part 
of California, that does not establish a proprietary interest in the United States. 
It is significant that the Court does not adopt the Government’s elaborate 
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argument, based on dubious and tenuous writings of publicists, see Schwarzen- 
berger, Inductive Approach to International Law, 60 Harv. L. Rey. 539, 559, that 
this part of the open sea belongs, in a proprietary sense, to the United States. 
See American Banana Co. vy. United Fruit Co., 213 U. S. 347, 351. Instead, the 
Court finds trespass against the United States on the basis of what it calls the 
“national dominion” by the United States over this area. 

To speak of “dominion” carries precisely those overtones in the law which 
relate to property and not to political authority. Dominion from the Roman 
concept dominium, was concerned with property and ownership, as against 
imperium, which related to political sovereignty. One may choose to say, for 
example, that the United States has “national dominion” over navigable streams. 
But the power to regulate commerce over these streams, and its continued ex- 
ercise, do not change the imperium of the United States into dominium over 
the land below the waters. Of course the United States has “paramount rights” 
in the sea belt of California—the rights that are implied by the power to regu- 
late interstate and foreign commerce, the power of condemnation, the treaty- 
making power, the war power. We have not now before us the validity of the 
exercise of any of these paramount rights. Rights of ownership are here as- 
serted—and rights of ownership are something else. Ownership implies acquisi- 
tion in the various ways in which land is acquired—by conquest, by discovery 
and claim, by session, by prescription, by purchase, by condemnation. When 
and how did the United States acquire this land? 

The fact that these oil deposits in the open sea may be vital to the national 
security, and important elements in the conduct of our foreign affairs, is no 
more relevant than is the existence of uranium deposits, wherever they may be, 
in determining questions of trespass to the land of which they form a part. 
This is not a stipulation where an exercise of national power is actively and pres- 
ently interfered with. In such a case, the inherent power of a federal court 
of equity may be invoked to prevent or remove the obstruction. In re Debs, 
158 U. 8S. 564; Sanitary District v. United States, 266 U. S. 405. Neither the 
bill, nor the opinion sustaining it, suggests that there is interference by Cali- 
fornia or the alleged trespassers with any authority which the Government pres- 
ently seeks to exercise. It is beside the point to say that “if wars come, they 
must be fought by the nation.” Nor is it relevant that “The very oil about 
which the state and nation here contend might well become the subject of in- 
ternational dispute and settlement.” It is common knowledge that uranium has 
become “the subject of international dispute” with a view to settlement. Com- 
pare Missouri v. Holland, 252 U. S. 416. 

To declare that the Government has “national dominion” is merely a way of 
saying that vis-a-vis all other nations the Government is the sovereign. If that 
is what the Court’s decree means, it needs no pronouncement by this Court to 
confer or declare such sovereignty. If it means more than that, it implies 
that the Government has some proprietary interest. That has not been re- 
motely established except by sliding from absence of ownership by California 
to ownership by the United States. 

Let us assume, for the present, that ownership by California cannot be proven. 
On a fair analysis of all the evidence bearing on ownership, then, this area is, 
1 believe, to be deemed unclaimed land, and the determination to claim it on 
the part of the United States is a political decision not for this Court. The 
Constitution places vast authority for the conduct of foreign relations in the 
independent hands of the President. See United States v. Curtiss-Wright Corp., 
299 U. S. 304. It is noteworthy that the Court does not treat the President’s 
proclamation in regard to the disputed area as an assertion of ownership. See 
Exec. Proc. 2667 (Sept. 28, 1945), 10 F. R. 12303. If California is found to have 
no title, and this area is regarded as unclaimed land, I have no doubt that the 
President and the Congress between them could make it part of the national 
domain and thereby bring it under Article IV, Section 3, of the Constitution, 
The disposition of the area, the rights to be created in it, the rights heretofore 
claimed in it through usage that might be respected thovgh it fall short of pre- 
scription, all raise appropriate questions of policy, questions of accommodation, 
for the determination of which Congress and not this Court is the appropriate 
agency. 

Today this Court has decided that a new application even in the old field of 
torts should not be made by adjudication, where Congress has refrained from 
acting. United States v. Standard Oil Co., 332 U. S. 301. Considerations of 
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judicial self-restraint would seem to me far more compelling where there are 
obviously at stake claims that involve so many far-reaching, complicated, historic 
interests, the proper adjustments of which are not readily resolved by the 
materials and methods to which this Court is confined. 

This is a summary statement of views which it would serve no purpose to 
elaborate. I think that the bill should be dismissed without prejudice. 


OcToseR TerM, 1947 
October 27, 1947 
ORDER AND DECREE (332 U. 8. 804) 


No. 12, Original. United States v. California. Decided June 23, 1947 (332 
U. S. 19) 


Mr. Chief Justice Vinson announced the entry of the following order and 
decree : 

Since our opinion which was announced in this case June 23, 1947, two stipu- 
lations have been filed in this Court, signed by the Attorney General and Secretary 
of the Interior of the United States on the one hand and by the Attorney General 
of the State of California on the other hand. In these stipulations the Attorney 
General and the Secretary of the Interior purport to renounce and disclaim for 
the United States Government paramount governmental power over certain par- 
ticularly described submerged lands in the California coastal area. In such 
stipulations the United States Attorney General and Secretary of the Interior 
furthermore purport to bind the United States to agreements which purport to 
authorize state lessees of California coastal submerged lands to continue to 
occupy and exploit those lands, and which agreements also purport to authorize 
California under conditions set out to execute leases for other submerged coastal 
lands. 

Robert E. Lee Jordan has filed a petition in this Court praying that he be 
permitted to file a motion as amicus curiae or in the alternative as an intervenor 
to have the foregoing stipulations and agreements set aside and declared null 
and void on the ground among others that the Attorney General and the Secretary 
of the Interior are without authority to bind the United States by agreements 
which it is alleged would if valid alienate and surrender the Government’s para- 
mount power over the submerged lands concerning which the stipulations are 
made. 

It is ordered that the petition of Robert BE. Lee Jordan to file the motion here 
to declare the stipulations null and void be denied, without prejudice to the 
assertion of any right he may have in a proper district court. 

It is further ordered that the stipulations between the United States Attorney 
General and the Secretary of the Interior on the one hand and the Attorney 
General of California on the other, which stipulations purport to bind the United 
States, be stricken as irrelevant to any issues now before us. 

And for the purpose of carrying into effect the conclusions of this Court as 
stated in its opinion announced June 23, 1947, it is ORDERED, ADJUDGED, AND 
DECREED as follows: 

1. The United States of America is now, and has been at all times pertinent 
hereto, possessed of paramount rights in, and full dominion and power over, 
the lands, minerals, and other things underlying the Pacific Ocean lying seaward 
of the ordinary low-water mark on the coast of California, and outside of the 
inland waters, extending seaward three nautical miles and bounded on the north 
and south, respectively, by the northern and southern boundaries of the State of 
California. The State of California has no title thereto or property interest 
therein. 

2. The United States is entitled to the injunctive relief prayed for in the 
complaint. 

3. Jurisdiction is reserved by this Court to enter such further orders and to 
issue such writs as may from time to time be deemed advisable or necessary to 
give full force and effect to this decree. 

Inasmuch as the stipulations of July 26, 1947, have been stricken, Mr. Justice 
Frankfurter desires explicitly to note his understanding that insofar as the mean- 
ing or scope or validity of the stipulations may give rise to any legal issue, no 
such issue has been before the Court or has here been considered. 

Mr. Justice JAcKson took no part in the consideration or decision of this case. 
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UNITED STATES Vv. LOUISIANA 
(339 U. S. 699) 
NO. 12, ORIGINAL 
Argued March 27, 1950.—Decided June 5, 1950 


\. In this suit, brought in this Court by the United States against the 
State of Louisiana under Art. III, § 2, Cl. 2 of the Constitution, held: 
The United States is entitled to a decree adjudging and declaring the 
paramount rights of the United States as against Louisiana in the 
area claimed by Louisiana which lies under the Gulf of Mexico beyond 
the low-water mark on the coast of Louisiana and outside of the in- 
land waters, enjoining Louisiana and all persons claiming under it 
from continuing to trespass upon the area in violation of the rights 
of the United States, and requiring Louisiana to account for the 
money derived by it from the area after June 23, 1947. United 
States v. California, 332 U. S. 19. Pp. 700-706. 

(a) Toomer vy. Witsell, 334 U. S. 385; New Orleans v. United 
States, 10 Pet. 662; Pollard’s Lessee v. Hagan, 3 How. 212, distin- 
guished. P. 704. 

(b) The marginal sea is a national, not a state, concern, and 
national rights are paramount in that area. United States v. Cali- 
fornia, supra, P. 704. 

(c) Prior to its admission to the Union, Louisiana had no stronger 
claim to ownership of the marginal sea than the original thirteen 
colonies or California; and Louisiana stands on no better footing 
than California, so far as the three-mile belt is concerned. P. 705. 

(d) Since the three-mile belt off the shore is in the domain of the 

Nation rather than that of the separate States, it follows @ fortiori 
that the area claimed by Louisiana extending 24 miles seaward be- 
yond the three-mile belt is also in the domain of the Nation rather 
than that of Louisiana. Pp. 705-706. 
In ruling on a motion for leave to file the complaint in this case, 
337 U. 8. 902, this Court held, in effect, that Art. III, § 2, Cl. 2 of the 
Constitution, granting this Court original jurisdiction in cases “in 
which a State shall be Party,” includes cases brought by the United 
States against a State, notwithstanding a claim that the States have 
not consented to be sued by the Federal Government. Pp. 701-702. 

. In ruling on a demurrer and motions filed by the State of Louisiana, 
338 U. 8. 806, this Court held, in effect, that it had original jurisdiction 
of the parties and the subject matter; that lessees of oil, gas and 
other similar rights in the disputed area are not indispensable parties 
to the case; and that Louisiana was not entitled to a more definite 
statement of the claim of the United States or to a bill of particulars. 
P. 702. 

. This being an equity suit for an injunction and accounting, Loui- 
siana was not entitled to a jury trial. Even if the Seventh Amend- 
ment and 28 U. S. C. § 1872 extend to cases under the original 
jurisdiction of this Court, they require jury trials only in actions 
at law. P. 706. 

The case and the earlier proceedings herein are stated in the opinion at 
pp. 700-703. The conclusion that the United States is entitled to the relief 
prayed for is reported at p. 706. 

Solicitor General Perlman argued the cause for the United States. With 
him on the brief were Attorney General McGrath, Assistant Attorney General 
Vanech, Arnold Raum, Oscar H. Davis, Robert EB. Mulroney, Robert M. Vaughan, 
Frederick W. Smith and George S. Swarth. 

L. H. Perez and Cullen R. Liskow argued the cause for the defendant. With 
them on the brief were Bolivar FR. Kemp, Jr., Attorney General -of Louisiana, 
John L. Madden, Assistant Attorney General, Stamps Farrar, Bailey Walsh 
and F’. Trowbridge vom Baur. 

Mr. Justice DoucGias delivered the opinion of the Court. 

The United States by its Attorney General and its Solicitor General brought 
this suit against the State of Louisiana, invoking our jurisdiction under Art. 
III, § 2, Cl. 2 of the Constitution which provides “In all Cases ... in which a 
State shall be Party, the supreme Court shall have original Jurisdiction.” 
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The complaint alleges that the United States was and is— 

“the owner in fee simple of, or possessed of paramount rights in, and full 
dominion and power over, the lands, minerals, and other things underlying 
the Guif of Mexico, lying seaward of the ordinary low-water mark on the 
coast of Louisiana and outside of the inland waters, extending seaward 
twenty-seven marine miles and bounded on the east and west, respectively, 
by the eastern and western boundaries of the State of Louisiana.” 

The complaint further alleges that Louisiana, claiming rights in that property 
adverse to the United States, has made leases under her statutes to various 
persons and corporations which have entered upon said lands, drilled wells for 
the recovery of petroleum, gas, and other hydrocarbon substances, and paid 
Louisiana substantial sums of money in bonuses, rent, and royalties, but that 
neither Louisiana nor its lessees have recognized the rights of the United States 
in said property. 

The prayer of the.complaint is for a decree adjudging and declaring the rights 
of the United States as against Louisiana in this area, enjoining Louisiana 
and all persons claiming under it from continuing to trespass upon the area in 
violation of the right of the United States, and requiring Louisiana to account 
for the money derived by it from the area subsequent to June 23, 1947. 

Louisiana opposed the motion for leave to file the complaint, contending that 
the States have not consented to be sued by the Federal Government and that 
United States v. Teras, 143 U. S. 621, which held that Art. III, § 2, Cl. 2 
a State shall be Party,” includes cases brought by the United States against 
a State should be overruled. We heard argument on the motion for leave to 
file and thereafter granted it. 337 U. S. 902, rehearing denied, 337 U. S. 928. 

Louisiana then filed a demurrer asserting that the Court has no original juris- 
diction of the parties or of the subject matter. She moved to dismiss on the 
ground that the lessees are indispensable parties to the case; and she also moved 
for a more definite statement of the claim of the United States and for a bill 
of particulars. The United States moved for judgment. The demurrer was 
overruled, Louisiana’s motions denied, and the motion of the United States for 
judgment was denied, Louisiana being given 30 days in which to file an answer. 
338 U.S. 806. 

In her answer Louisiana admits that “the United States has paramount rights 
in, and full dominion and power over, the lands, minerals, and other things under- 
lying the Gulf of Mexico adjacent to the coast of Louisiana, to the extent of all 
governmental powers existing under the Constitution, laws, and treaties of the 
United States,” but asserts that there are no conflicting claims of governmental 
powers to authorize the use of the bed of the Gulf of Mexico for the purpose of 
searching for and producing oil and other natural resources, on which the relief 
sought by the United States depends, since the Congress has not adopted any law 
which asserts such federal authority over the bed of the Gulf of Mexico. Louisi- 
ana therefore contends that there is no actual justiciable controversy between 
the parties. Louisiana in her answer denies that the United States has a fee 
simple title to the lands, minerals, and other things underlying the Gulf of 
Mexico. As affirmative defenses Louisiana asserts that she is the holder of fee 
Simple title to all the lands, minerals, and other things in controversy; and that 
since she was admitted into the Union in 1812, she has exercised continuous, 
undisturbed, and unchallenged sovereignty and possession over the property 
in question. 

Louisiana also moved for trial by jury. She asserts that this suit, involving 
title to the beds of tide waters, is essentially an action at law and that the 
Seventh Amendment and 62 Stat. 953, 28 U. S. C. § 1872, require a jury. 

The United States then moved for judgment on the ground that Louisiana’s 
asserted defenses were insufficient in law. We set the case down for argument 
on that motion. 

The territory out of which Louisiana was created was purchased by the 
United States from France for $15,000,000 under the Treaty of April 30, 1803, 
8 Stat. 200. In 1804 the area thus acquired was divided into two territories, 
one being designated as the Territory of Orleans, 2 Stat. 288. By the Enabling 
Act of February 20, 1811, 2 Stat. 641, the inhabitants of the Territory of Orleans 


1The Seventh Amendment provides: “In Suits at common law, where the value in 
controversy shall exceed twenty dollars, the right of trial by jury shall be preserved, and 
no fact tried by a jury, shall be otherwise re-examined in any Court of the United States, 
than according to the rules of the common law.” 

28 U.S. C. § 1872 provides: “In all original actions at law in the Supreme Court against 
citizens of the United States, issues of fact shall be tried by a jury.” 
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were authorized to form a constitution and a state government. By the Act 
of April 8, 1812, 2 Stat. 701, 703, Louisiana ‘was admitted to the Union “on an 
equal footing with the original states, in all respects whatever.” And as re- 
spects the southern boundary, that Act recited that Louisiana was “bounded 
by the said gulf [of Mexico] . . . including all islands within three leagues 
of the coast.”? In 1938 Louisiana by statute declared its southern boundary to 
be twenty-seven marine miles from the shore line.* 

We think United States v. California, 332 U. 8. 19, controls this case and that 
there must be a decree for the complainant. 

We lay aside such cases as Toomer v. Witsell, 334 U. S. 385, 393, where a 
State’s regulation of coastal waters below the low-water mark collides with 
the interests of a person not acting on behalf of or under the authority of the 
United States. The question here is not the power of a State to use the inarginal 
sea or to regulate its use in absence of a conflicting federal policy; it is the 
power of a State to deny the paramount authority which the United States 
seeks to assert over the area in question. We also put to one side New Orleans v. 
United States, 10 Pet. 662, holding that title to or dominion over certain lots 
and vacant land along the river in the city of New Orleans did not pass to the 
United States under the treaty of cession but remained in the city. Such cases, 
like those involving ownership of the land under the inland waters (see, for 
example, Pollard’s Lessee v. Hagan, 3 How. 212), are irrelevant here. As we 
pointed out in United States v. California, the issue in this class of litigation 
does not turn on title or ownership in the conventional sense. California, like 
the thirteen original colonies, never acquired ownership in the marginal sea. 
The claim to our three-mile belt was first asserted by the national government. 
Protection and control of the area are indeed functions of national external 
sovereignty. 332 U. S. pp. 31-384. The marginal sea is a national, not a 
state concern. National interests, national responsibilities, national concerns 
are involved. The problems of commerce, national defense, relations with other 
powers, war and peace focus there. National rights must therefore be para- 
mount in that area. 

That is the rationale of United States v. California. It is fully elaborated in 
the opinion of the Court in that case and does not need repetition. 

We have carefully considered the extended and able argument of Louisiana in 
all its aspects and have found no reason why Louisiana stands on a better footing 
than California so far as the three-mile belt is concerned. The national interest in 
that belt is as great off the shore line of Louisiana as it is off the shore line of 
California. And there are no material differences in the preadmission or post- 
admission history of Louisiana that make her case stronger than California’s. 
Louisiana prior to admission had no stronger claim to ownership of the marginal 
sea than the original thirteen colonies or California had. Moreover, the national 
dominion in the three-mile belt has not been sacrificed or ceded away in either 
case. The United States, acting through its Attorney General, who has authority 
to assert claims of this character and to invoke our jurisdiction in a federal-state 
controversy (United States v. California, pp. 26-29), now claims its paramount 
rights in this domain. 

There is one difference, however, between Louisiana’s claim and California’s. 
The latter claimed rights in the three-mile belt. Louisiana claims rights twenty- 
four miles seaward of the three-mile belt. We need note only briefly this dif- 
ference. We intimate no opinion on the power of a State to extend, define, or 
establish its external territorial limits or on the consequences of any such exten- 
sion vis @ vis persons other than the United States or those acting on behalf of or 
pursuant to its authority. The matter of state boundaries has no bearing on 
the present problem. If, as we held in California’s case, the three-mile belt is in 
the domain of the Nation rather than that of the separate States, it follows a 
fortiori that the ocean beyond that limit also is. The ocean seaward of the 
marginal belt is perhaps even more directly related to the national defense, the 
conduct of foreign affairs, and world commerce than is the marginal sea. Cer- 
tainly it is not less so. So far as the issues presented here are concerned, 
Louisiana’s enlargement of her boundary emphasizes the strength of the claim of 
the United States to this part of the ocean and the resources of the soil under 
that area, including oil. 

Louisiana’s motion for a jury trial is denied. We need not examine it beyond 
noting that this is an equity action for an injunction and accounting. The 


2? And see Dart, Louisiana Constitutions (1932), p. 499. 
*6 Dart. La. Gen. Stats. (1939), §§ 9811.1-9311.4. 
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Seventh Amendment and the statute,‘ assuming they extend to cases under our 
original jurisdiction, are applicable only to actions at law. See Shields v. Thomas, 
18 How. 253, 262; Barton v. Barbour, 104 U. S. 126, 133-184. 

We hold that the United States is entitled to the relief prayed for. The parties, 
or either of them, may before September 15, 1950, submit the form of decree to 
earry this opinion into effect. 

So ordered. 


Mr. Justice JACKSON and Mr. Justice CLARK took no part in the consideration 
or decision of this case. 


j [For opinion of Mr. Justice FRANKFvuRTER in this case and in No. 13, Original, 
United States v. Texas, see post, p. 723.] 


SUPREME COURT OF THE UNITED STATES 
No. 12 Orig., October Term, 1950 
UNITED STATES OF AMERICA, PLAINTIFF v. STATE OF LOUISIANA 
DECREE 
(340 U. S. 899) 


This cause came on to be heard on the motion for judgment filed by the plaintiff 
and was argued by counsel. 

For the purpose of carrying into effect the conclusions of this Court as 
stated in its opinion announced June 5, 1950, it is ORDERED, ADJUDGED, AND DECREED 
as follows: 

1. The United States is now, and has been at all times pertinent hereto, pos- 
sessed of paramount rights in, and full dominion and power over, the lands, 
minerals, and other things underlying the Galf of Mexico, lying seaward of the 
ordinary low-water mark on the coast of Louisiana, and outside of the inland 
waters, extending seaward twenty-seven marine miles and bounded on the east 
and west, respectively, by the eastern and western boundaries of the State of 
Louisiana. The State of Louisiana has no title thereto or property interest 
therein. 

2. The State of Louisiana, its privies, assigns, lessees, and other persons claim- 
ing under it, are hereby enjoined from carrying on any activities upon or in 
the submerged area described in paragraph 1 hereof for the purpose of taking 
or removing therefrom any petroleum, gas, or other valuable mineral products, 
and from taking or removing therefrom any petroleum, gas, or other valuable 
mineral products, except under authorization first obtained from the United 
States. On appropriate showing, the United States may obtain the other injunce- 
tive relief prayed for in the complaint. 

3. The United States is entitled to a true, full, and accurate accounting from 
the State of Louisiana of all or any part of the sums of money derived by the 
State from the area described in paragraph 1 hereof subsequent to June 5, 1950, 
which are properly owing to the United States under the opinion entered in this 
ease on June 5, 1950, this decree, and the applicable principles of law. 

4. Jurisdiction is reserved by this Court to enter such further orders and to 
issue such writs as may from time to time be deemed advisable or necessary to 
give full force and effect to this decree. 

DeceMBeErR 11, 1950. 

Mr. Justice JAcKson and Mr. JUsTIcE CLARK took no part in the consideration 
or decision of this case. 


4 See note 1, supra. 
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UNITED STATES V. TEXAS 
(339 U. 8. 707) 
NO. 13, ORIGINAL 
Argued March 28, 1950.—Decided June 5, 1950 


1, In this suit, brought in this Court by the United States against the 
State of Texas under Art. III, § 2, Cl. 2 of the Constitution, held: The 
United States is entitled to a decree adjudging and declaring the para- 
mount rights of the United States as against Texas in the area 
claimed by Texas which lies under the Gulf of Mexico beyond the low- 
water mark on the coast of Texas and outside the inland waters, en- 
joining Texas and all persons claiming under it from continuing to tres- 
pass upon the area in violation of the rights of the United States, and 
requiring Texas to account to the United States for all money derived 
by it from the area after June 23, 1947. Pp. 709-720. 

. Even if Texas had both dominium and imperium in and over this mar- 
ginal belt when she existed as an independent Republic, any claim that 
she may have had to the marginal sea was relinquished to the United 
States when Texas ceased to be an independent Nation and was ad- 
mitted to the Union “on an equal footing with the existing States” pur- 
suant to the Joint Resolution of March 1, 1845, 5 Stat. 797. Pp. 
715-720. 

(a) The “equal footing” clause was designed not to wipe out eco- 
nomic diversities among the several States but to create parity as re- 
spects political standing and sovereignty. VP. 716. 

(b) The “equal footing” clause negatives any implied, special limita- 
tion of any of the paramount powers of the United States in favor of a 
State. P. 717. 

(c) Although dominium and imperium are normally separable and 
separate, this is an instance where property interests are so subordi- 
nated to the rights of sovereignty as to follow sovereignty. BP. 719. 

(d) If the property, whatever it may be, lies seaward of low-water 
mark, its use, disposition, management, and control involve national 
interests and national responsibilities, thereby giving rise to para- 
mount national rights in it. United States v. California, 332 U. 8. 19. 
P. 719. 

(e) The “equal footing” clause prevents extension of the sovereignty 
of a State into the domain of political and sovereign power of the 
United States from which the other States have been excluded, just 
as it prevents a contraction of sovereignty which would produce in- 
equality among the States. Pp. 719-720. 

. That Texas in 1941 sought to extend its boundary to a line in the Gulf 
of Mexico 24 marine miles beyond the three-mile limit and asserted 
ownership of the bed within that area and in 1947 sought to extend the 
boundary to the outer edge of the continental shelf do not require a 
different result. United States v. Louisiana, ante, p. 699. P. 720. 

. The motions of Texas for an order to take depositions and for the ap- 
pointment of a special master are denied, because there is no need to 
take evidence in this ease. Pp. 715, 720. 

. In ruling on a motion by the United States for leave to file the com- 
plaint in this case, 337 U. S. 902, and on a motion by Texas to dismiss 
the complaint for want of original jurisdiction, 338 U. S. 806, this 
Court, in effect, held that it had original jurisdiction under Art. III, 


§ 2, Cl. 2 of the Constitution, even though Texas had not consented to 
be sued. Pp. 709-710. 


The case and the earlier proceedings herein are stated in the opinion at pp. 
709-712. The conclusion that the United States is entitied to the relief prayed 
for is reported at p. 720. 

Solicitor General Perlman argued the cause for the United States. With bim 
on the brief were Attorney General McGrath, Assistant Attorney General Vanech, 


Arnold Raum, Oscar H. Davis, Robert E. Mulroney, Robert M. Vaughan, Frederick 
W. Smith and George 8. Swarth. 
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Price Daniel, Attorney General of Texas, and J. Chrys Dougherty, Assistant 
Attorney General, argued the cause for the defendant. With them on the brief 
were Jesse P. Luton, Jr., K. Bert Watson, Dow Heard, Walton S. Roberts, Claude 
©. McMillan, Fidencio M. Guerra, and Mary K. Wall, Assistant Attorneys Gen- 
eral and Roscoe Pound and Joseph Walter Bingham. 

Mr. Justice DovuG.as delivered the opinion of the Court. 

This suit, like its companion, United States v. Louisiana, ante, p. 699, decided 
this day, invokes our original jurisdiction under Art. III, § 2, Cl. 2 of the Consti- 
tution and puts into issue the conflicting claims of the parties to oil and other 
products under the bed of the ocean below low-water mark off the shores of Texas. 

The complaint alleges that the United States was and is— 


“the owner in fee simple of, or possessed of paramount rights in, and full 
dominion and power over, the lands, minerals and other things underlying 
the Gulf of Mexico, lying seaward of the ordinary low-water mark on the 
coast of Texas and outside of the inland waters, extending seaward to the 
outer edge of the continental shelf and bounded on the east and southwest, 
respectively, by the eastern boundary of the State of Texas and the boundary 
between the United States and Mexico.” 


The complaint is in other material respects identical with that filed against 
Louisiana. The prayer is for a decree adjudging and declaring the rights of the 
United States as against Texas in the above-described area, enjoining Texas 
and all persons claiming under it from continuing to trespass upon the area in 
violation of the rights of the United States, and requiring Texas to account to 
the United States for all money derived by it from the area subsequent to June 
23, 1947. 

Texas opposed the motion for leave to file the complaint on the grounds that 
the Attorney General was not authorized to bring the suit and that the suit, if 
brought, should be instituted in a District Court. And Texas, like Louisiana, 
moved to dismiss on the ground that since Texas had not consented to he sued, 
the Court had no original jurisdiction of the suit. After argument, we granted 
the motion for leave to file the complaint. 337 U.S. 902. Texas then moved to 
dismiss the complaint on the ground that the suit did not come within the original 
jurisdiction of the Court. She also moved for a more definite statement or for a 
bill of particulars and for an extension of time to answer. The United States 
then moved for judgment. These various motions were denied and Texas was 
zranted thirty days to file an answer. 338 U.S. S06. 

Texas in her answer, as later amended, renews her objection that this case is 
not one of which the Court has original jurisdiction ; denies that the United States 
is or ever has been the owner of the lands, minerals, etc., underlying the Gulf of 
Mexico within the disputed area ; denies that the United States is or ever has been 
possessed of paramount rights in or full dominion over the lands, minerals, etc., 
underlying the Gulf of Mexico within said area except the paramount power to 
control, improve, and regulate navigation which under the Commerce Clause 
the United States has over lands beneath all navigable waters and except the 
same dominion and paramount power which the United States has over uplands 
within the United States, whether privately or state owned; denies that these 
or any other paramount powers or rights of the United States include ownership 
or the right to take or develop or authorize the taking or developing of oil or other 
minerals in the area in dispute without compensation to Texas; denies that any 
paramount powers or rights of the United States include the right to control 
or to prevent the taking or developing of these minerals by Texas or her lessees 
except when necessary in the exercise of the paramount federal powers, as recog 
nized by Texas, and when duly authorized by appropriate action of the Congress ; 
admits that she claims rights, title, and interests in said lands, minerais, etc., 
and says that her rights include ownership and the right to take, use, lease, and 
develop these properties ; admits that she has leased some of the lands in the area 
and received royalties from the lessees but denies that the United States is 
entitled to any of them; and denies that she has no title to or interest in any of 
the lands in the disputed area. 

As an affirmative defense, Texas asserts that as an independent nation the 
Republic of Texas had open, adverse, and exclusive possession and exercised 
jurisdiction and control over the land, minerals, ete., underlying that part of 
the Gulf of Mexico within her boundaries established at three marine leagues 
from shore by her First Congress and acquiesced in by the United States and 
other major nations; that when Texas was annexed to the United States the 
claim and rights of Texas to this land, minerals, etc., were recognized and 
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preserved in Texas; that Texas continued as a State to hold open, adverse, and 
exclusive possession, jurisdiction, and control of these lands, minerals, etc., 
without dispute, challenge, or objection by the United States; that the United 
States has recognized and acquisced in this claim and these rights; that Texas 
under the doctrine of prescription has established such title, ownership, and 
sovereign rights in the area as preclude the granting of the relief prayed. 

As a second affirmative defense, Texas alleges that there was an agreement 
between the United States and the Republic of Texas that upon annexation 
Texas would not cede to the United States but would retain all of the lands, 
minerals, ete., underlying that part of the Gulf of Mexico within the original 
boundaries of the Republic. 

As a third affirmative defense, Texas asserts that the United States acknowl- 
edged and confirmed the three-league boundary of Texas in the Gulf of Mexico 
as declared, established, and maintained by the Republic of Texas and as 
retained by Texas under the annexation agreement. 

Texas then moved for an order to take depositions of specified aged persons 
respecting the existence and extent of knowledge and use of subsoil minerals 
within the disputed area prior to and since the annexation of Texas, and the 
uses to which Texas has devoted parts of the area as bearing on her alleged 
prescriptive rights. Texas also moved for the appointment of a special master to 
take evidence and report to the Court. 

The United States opposed these motions and in turn moved for judgment 
asserting that the defenses tendered by Texas were insufficient in law and that 
no issue of fact had been raised which could not be resolved by judicial notice. 
We set the case down for argument on that motion. 

We are told that the considerations which give the Federal Government 
paramount rights in, and full dominion and power over, the marginal sea off 
the shores of California and Louisiana (see United States vy. California, 332 
U. S. 19; United States v. Louisiana, supra) should be equally controlling when 
we come to the marginal sea off the shores of Texas. It is argued that the 
national interests, national responsibilities, and national concerns which are 
the basis of the paramount rights of the National Government in one case would 
seem to be equally applicable in the other. 

But there is a difference in this case which, Texas says, requires a different 
result. That difference is largely in the preadmission history of Texas. 

The sum of the argument is that prior to annexation Texas had both dominium 
(ownership or proprietary rights) and imperium (governmental powers of regu- 
lation and control) as respects the lands, minerals, and other products under- 
lying the marginal sea. In the case of California we found that she, like the 
original thirteen colonies, never had dominium over that area. The first claim 
to the marginal sea was asserted by the National Government. We held that 
protection and control of it were, indeed, a function of national external sov- 
ereignty, 332 U. S. 31-34. The status of Texas, it is said, is different: Texas, 
when she came into the Union, retained the dominium over the marginal sea 
which she had previously acquired and transferred to the National Government 
only her powers of sovereignty—her imperium—over the marginal sea. 

This argument leads into several chapters of Texas history. 

The Republic of Texas was proclaimed by a convention on March 2, 18362 
The United States’? and other nations * formally recognized it. The Congress of 
Texas on December 19, 1836, passed an act defining the boundaries of the 
Republic... The southern boundary was described as follows: “beginning at 
the mouth of the Sabine river, and running west along the Gulf of Mexico 
three leagues from land, to the mouth of the Rio Grande.’*® Texas was ad- 
mitted to the Union in 1845 “on an equal footing with the original States in 
all respects whatever.”* Texas claims that during the period from 1836 to 
1845 she had brought this marginal belt into her territory and subjected it to 
her domestic law which recognized ownership in minerals under coastal waters. 
This the United States contests. Texas also claims that under international 


11 Laws, Rep. of Texas, p. 6. 

*See the Resolution passed by the Senate March 1, 1837 (Cong. Globe, 24th Cong., 2 
Sess., p. 270), the appropriation of a salary for a diplomatic agent to Texas (5 Stat. 
and the confirmation of a charge d'affaires to the Republic in 1837. 5 Exec. Journ. 

*See 2 Gammel’s Laws of Texas, 655, 880, 889, 905 for recognition by France, 
Britain, and The Netherlands. : 

*1 Laws, Rep. of Texas, p. 133. 

® The traditional three-mile maritime belt is one marine league or three marine miles in 
width. One marine league is 3.45 English statute miles. 

® See Joint Resolution approved December 29, 1845, 9 Stat. 108. 
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law, as it had evolved by the 1840's, the Republic of Texas as a sovereign nation 
became the owner of the bed and sub-soil of the marginal sea vis-a-vis other 
nations. Texas claims that the Republic of Texas acquired during that period 
the same interest in its marginal sea as the United States acquired in the margi- 
nal sea off California when it purchased from Mexico in 1848 the territory from 
which California was later formed. This the United States contests. 

The Joint Resolution annexing Texas‘ provided in part: 

“Said State, when admitted into the Union, after ceding to the United 
States, all public edifices, fortifications, barracks, ports and harbors, navy 
and navy yards, docks, magazines, arms, armaments, and all other property 
and means pertaining to the public defence belonging to said Republic of 
Texas, shall retain all the public funds, debts, taxes, and dues of every 
kind, which may belong to or be due and owing said republic; and shall 
also retain all the vacant and unappropriated lands lying within its limits, 
to be applied to the payment of the debts and liabilities of said Republic 
of Texas, and the residue of said lands, after discharging said debts and 
liabilities, to be disposed of as said State may direct; but in no event are 
said debts and liabilities to become a charge upon the Government of the 
United States.” [Italics added.] 

The United States contends that the inclusion of fortifications, barracks, ports 
and harbors, navy and navy yards, and docks in the cession clause of the 
Resolution demonstrates an intent to convey all interests of the Republic in 
the marginal sea, since most of these properities lie side by side with, and 
shade into, the marginal sea. It stresses the phrase in the Resolution “other 
property and means pertaining to the public defence.” It argues that posses- 
sion by the United States in the lands underlying the marginal sea is a defense 
necessity. Texas maintains that the construction of the Resolution both by 
the United States and Texas has been restricted to properties which the Republic 
actually used at the time in the public defense. 

The United States contends that the “vacant and unappropriated lands” which 
by the Resolution were retained by Texas do not include the marginal belt. It 
argues that the purpose of the clause, the circumstances of its inclusion, and 
the meaning of the words in Texas and federal usage give them a more re- 
stricted meaning. Texas replies that since the United States refused to assume 
the liabilities of the Republic it was to have no claim to the assets of the 
Republic except the defense properties expressly ceded. 

In the California case, neither party suggested the necessity for the introduc- 
tion of evidence. 332 U. 8. 24. But Texas makes an earnest plea to be heard 
on the facts as they bear on the circumstances of her history which, she says, 
sets her apart from the other States on this issue. 

The Court in original actions, passing as it does on controversies between 
sovereigns Which involve issues of high public importance, has always been 
liberal in allowing full development of the facts. United States v. Teras, 162 
U. S. 1; Kansas v. Colorado, 185 U. 8. 125, 144, 145, 147: Oklahoma y. Texas, 25: 
U. S. 465, 471. If there were a dispute as to the meaning of documents and the 
answer was to be found in diplomatic correspondence, contemporary construc- 
tion, usage, international law and the like, introduction of evidence and a 
full hearing would be essential. 

We conclude, however, that no such hearing is required in this case. We are 
of the view that the “equal footing” clause of the Joint Resolution admitting 
Texas to the Union disposes of the present phase of the controversy. 

The “equal footing” clause has long been held to refer to political rights and 
to sovereignty. See Stearns v. Minnesota, 179 U. 8S, 223, 245. It does not, of 
course, include economic stature or standing. There has never been equality 
among the States in that sense. Some States when they entered the Union 
had within their boundaries tracts of land belonging to the Federal Government ; 
others were sovereigns of their soil. Some had special agreements with the Fed- 
eral Government governing property within their borders. See Stearns v. Min- 
nesota, supra, pp. 243-245. Area, location, geology, and latitude have created 
great diversity in the economic aspects of the several States. The requirement 
of equal footing was designed not to wipe out those diversities but to create 
parity as respects political standing and sovereignty. 

Yet the “equal footing” clause has long been held to have a direct effect on 
certain property rights. Thus the question early arose in controversies be- 
tween the Federal Government and the States as to the ownership of the shores 


7 Joint Resolution approved March 1, 1845, 5 Stat. 797. 
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of navigable waters and the soils under them. It was consistently held that 
to deny to the States, admitted subsequent to the formation of the Union, 
ownership of this property would deny them admission on an equal footing with 
the original States, since the original States did not grant these properties to 
the United States but reserved them to themselves. See Pollard’s Lessee v. 
Hagan, 3 How. 212, 228-229; Mumford v. Wardwell, 6 Wall. 423, 486; Weber v. 
Harbor Comm’rs, 18 Wall. 57, 65-66; Knight v. U.S. Land Assn., 142 U. S. 161, 
183; Shively v. Bowlby, 152 U. 8S. 1, 26; United States v. Mission Rock Co., 189 
U. S. 391, 404. The theory of these decisions was aptly summarized by Mr. 
Justice Stone speaking for the Court in United States v. Oregon, 295 U. §. 1, 
14 as follows: * 


“Dominion over navigable waters and property in the soil under them are 
so identified with the sovereign power of government that a presumption 
against their separation from sovereignty must be indulged, in construing 
either grants by the sovereign of the lands to be held in private ownership 
or transfer of sovereignty itself. See Massachusetts v. New York, 271 U. 8. 
65, 89. For that reason, upon the admission of a State to the Union, the 
title of the United States to lands underlying navigable waters within the 
States passes to it, as incident to the transfer to the State of local sover- 
eignty, and is subject only to the paramount power of the United States to 
control such waters for purposes of navigation in interstate and foreign 
commerce.” 


The “equal footing’ clause, we hold, works the same way in the converse 
situation presented by this case. It negatives any implied, special limitation 
of any of the paramount powers of the United States in favor of a State. Texas 
prior to her admission was a Republic. We assume that as a Republic she had 
not only full sovereignty over the marginal sea but ownership of it, of the land 
underlying it, and of all the riches which it held. In other words, we assume that 
it then had the dominiuwm and imperium in and over this belt which the United 
States now claims. When Texas came into the Union, she ceased to be an inde- 
pendent nation. She then became a sister State on an “equal footing’ with all 
the other States. That act concededly entailed a relinquishment of some of her 
sovereignty. The United States then took her place as respects foreign commerce, 
the waging of war, the making of treaties, defense of the shores, and the like. 
In external affairs the United States became the sole and exclusive spokesman 
for the Nation. We hold that as an incident to the transfer of that sovereignty 
any claim that Texas may have had to the marginal sea was relinquished to 
the United States. 

We stated the reasons for this in United States v. California, p. 35, as follows: 


“The three-mile rule is but a recognition of the necessity that a govern- 
ment next to the sea must be able to protect itself from dangers incident 
to its location. It must have powers of dominion and regulation in the 
interest of its revenues, its health, and the security of its people from wars 
waged on or too near its coasts. And insofar as the nation asserts its rights 
under international law, whatever of value may be discovered in the seas next 
to its shores and within its protective belt, will most naturally be appropriated 
for its use. But whatever any nation does in the open sea, which detracts 
from its common usefulness to nations, or which another nation may charge 
detracts from it, is a question for consideration among nations as such, and 
not their separate governmental units. What this Government does, or even 
what the states do, anywhere in the ocean, is a subject upon which the nation 
may enter into and assume treaty or similar international obligations. See 
United States v. Belmont, 301 U. 8. 324, 331-832. The very oil about which 
the state and nation here contend might well become the subject of interna- 
tional dispute and settlement.” 





8’ The same idea was expressed somewhat differently by Mr. Justice Field in Weber v. 
Harbor Comm'rs, supra, pp. 65—66 as follows: “Although the title to the soil under the 
tidewaters of the bay was acquired by the United States by cession from Mexico, equally 
with the title to the upland, they held it only in trust for the future State. Upon the 
admission of California into the Union upon equal footing with the original States, absolute 
property in, and dominion and sovereignty over, all soils under the tidewaters within her 
limits passed to the State, with the consequent right to dispose of the title to any part of 
said soils in such manner as she might deem proper, subject only to the paramount right 
of navigation over the waters, so far as such navigation might be required by the necessities 
of commerce with foreign nations or among the several States, the regulation of hich 
was vested in the General government.” 
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And so although dominium and imperium are normally separable and separate,® 
this is an instance where property interests are so subordinated to the rights 
of sovereignty as to follow sovereignty. 

It is said that there is no necessity for it—that the sovereignty of the sea can 
be complete and unimpaired no matter if Texas owns the oil underlying it. 
Yet, as pointed out in United States v. California, once low-water mark is passed 
the international domain is reached. Property rights must then be so subordi- 
nated to political rights as in substance to coalesce and unite in the national 
sovereign. Today the controversy is over oil. Tomorrow it may be over some 
other substance or mineral or perhaps the bed of the ocean itself. If the property, 
whatever it may be, lies seaward of low-water mark, its use, disposition, man- 
agement, and control involve national interests and national responsibilities. 
That is the source of national rights in it. Such is the rationale of the Califoraia 
decision, which we have applied to Louisiana’s case. The same result must be 
reached here if “equal footing’ with the various States is to be achieved. Unless 
any claim or title which the Republic of Texas had to the marginal sea is subordi- 
nated to this full paramount power of the United States on admission, there is 
or may be in practical effect a subtraction in favor of Texas from the national 
sovereignty of the United States. Yet neither the original thirteen States 
(United States v. California, supra, pp. 31-82) nor California nor Louisiana enjoys 
such an advantage. The “equal footing’ clause prevents extension of the sov- 
ereignty of a State into a domain of political and sovereign power of the United 
States from which the other States have been excluded, just as it prevents a 
contraction of sovereignty (Pollard’s Lessee v. Hagan, supra) which would pro- 
duce inequality among the States. For equality of States means that they are 
not “less or greater, or different in dignity or power.” See Coyle v. Smith, 221 
U. 8. 559, 566. There is no need to take evidence to establish that meaning of 
“equal footing.” 

Texas in 1941 sought to extend its boundary to a line in the Gulf of Mexico 
twenty-four marine miles beyond the three-mile limit and asserted ownership 
of the bed within that area.’° And in 1947 she put the extended boundary to the 
outer edge of the continental shelf! The irrelevancy of these acts to the issue 
before us has been adequately demonstrated in United States v. Louisiana. The 
other contentions of Texas need not be detailed. They have been foreclosed by 
United States y. California and United States vy. Louisiana, 

The motions of Texas for an order to take depositions and for the appoint- 
ment of a Special Master are denied. The motion of the United States for 
judgment is granted. The parties, or either of them, may before September 15, 
1950, submit the form of decree to carry this opinion into effect. 

So ordered. 


Mr. Justice JACKSON and Mr. Justice CLARK took no part in the consideration 
or decision of this case. 

Mr. JusTICcE REED, with whom Mr. Justice MINTON joins, dissenting. 

This case brings before us the application of United States v. California, 332 
U.S. 19, to Texas. Insofar as Louisiana is concerned, I see no difference between 
its situation and that passed upon in the California case. Texas, however, 
presents a variation which requires a different result. 

The California case determines, p. 36, that since “paramount rights run to the 
states in inland waters to the shoreward of the low-water mark, the same ration- 
ale leads to the conclusion that national interests, responsibilities, and therefore 
national rights are paramount in waters lying to the seaward in the three-mile 
belt.” Thus the Court held, p. 39, that the Federal Government has power over 
that belt, an incident of which is “full dominion over the resources of the soil 
under that water area, including oil.” But that decision was based on the 
premise, pp. 32-34, that the three-mile belt had never belonged to California. 
The California case points out that it was the United States which had acquired 
this seacoast area for the Nation. Sovereignty over that area passed from 
Mexico to this country. The Court commented that similar belts along their 
shores were not owned by the original seacoast states. Since something akin to 
ownership of the similar area along the coasts of the original states was thought 
by the Court to have been obtained through an assertion of full dominion by the 


®See the statement of Mr. Justice Field (then Chief Justice of the Supreme Court of 
California) in Moore v. Sma, 17 Cal. 199, 218-219. 

% Act of May 16, 1941, L. Texas, 47th Leg., p. 454. 

11 Act of May 23, 1947, L. Texas, 50th Leg., p. 451. 
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United States to this hitherto unclaimed portion of the earth’s surface, it was 
decided that a similar right in the California area was obtained by the United 
States. The contrary is true in the case of Texas. The Court concedes that prior 
to the Resolution of Annexation, the United States recognized Texas ownership 
of the three-league area claimed by Texas.’ 

The Court holds immaterial the fact of Texas’ original ownership of this 
marginal sea area, because Texas was admitted on an “equal footing” with the 
other states by the Resolution of Annexation. 5 Stat. 797. The scope of the 
“equal footing” doctrine, however, has been thought to embrace only political 
rights or those rights considered necessary attributes of state sovereignty. Thus 
this Court has held in a consistent line of decisions that, since the original states, 
as an incident of sovereignty, had ownership and dominion over lands under 
navigable waters within their jurisdiction, states subsequently admitted must 
be accorded equivalent ownership. JL. g., Pollard v. Hagan, 3 How. 212; Martin v. 
Waddell, 16 Pet. 367. But it was an articulated premise of the California deci- 
sion that the thirteen original states neither had asserted ownership nor had 
held dominion over the three-mile zone as an incident of sovereignty. 

“Equal footing” has heretofore brought to a state the ownership of river beds, 
but never before has that phrase been interpreted to take away from a newly 
admitted state property that it had theretofore owned. I see no constitutional 
requirement that this should be done and I think the Resolution of Annexation 
left the marginal sea area in Texas. The Resolution expressly consented that 
Texas should retain all “the vacant and unappropriated lands lying within its 
limits.” An agreement of this kind is in accord with the holding of this Court 
that ordinarily lands may be the subject of compact between a state and the 
Nation. Stearns v. Minnesota, 179 U. S. 223, 245. The Court, however, does not 
decide whether or not “the vacant and unappropriated lands lying within its 
limits” (at the time of annexation) includes the land under the marginal sea. 
I think that it does include those lands. Cf. Hynes v. Grimes Packing Co., 337 
U. 8. 86,110. At least we should permit evidence of its meaning. 

Instead of deciding this question of cession, the Court relies upon the need 
for the United States to control the area seaward of low water because of its 
international responsibilities. It reasons that full dominion over the resources 
follows this paramount responsibility, and it refers to the California discussion 
of the point. 352 U. 8. at 35. But the argument based on international responsi- 
bilities prevailed in the California case because the marginal sea area was 
staked out by the United States. The argument cannot reasonably be extended to 
Texas without a holding that Texas ceded that area to the United States. 

The necessity for the United States to defend the land and to handle inter- 
national affairs is not enough to transfer property rights in the marginal sea 
from Texas to the United States. Federal sovereignty is paramount within na- 
tional boundaries, but federal ownership depends on taking possession, as the 
California case holds; on consent, as in the case of places for federal use; or 
on purchase, as in the case of Alaska or the Territory of Louisiana. The needs 
of defense and foreign affairs alone cannot transfer ownership of an ocean 
bed from a state to the Federal Government any more than they could transfer 
iron ore under uplands from state to federal ownership. National responsibility 
is no greater in respect to the marginal sea than it is toward every other particle 
of American territory. In my view, Texas owned the marginal area by virtue 
of its original proprietorship; it has not been shown to my satisfaction that it 
lost it by the terms of the Resolution of Annexation. 

I would deny the United States motion for judgment. 

Mr. JUSTICE FRAN KFURTER.+ 

Time has not made the reasoning of United States v. California, 332 U. S. 19, 
more persuasive but the issue there decided is no longer open for me. It is rele- 
vant, however, to note that in rejecting California’s claim of ownership in the 
off-shore oil the Court carefully abstained from recognizing such claim of owner- 
ship by the United States. This was emphasized when the Court struck out the 
proprietary claim of the United States from the terms of the decree proposed 
by the United States in the California case.* 


1 See the statement in the Court's opinion as to the chapters of Texas history. 

+[ReEpORTER'’s NOTE.—This is also the opinion of Mr. JUSTICE FRANKFURTER in No. 12, 
Original, United States v. Louisiana, ante, p. 699.) 

*The decree proposed by the United States read in part: 

“1. The United States of America is now, and has been at all times pertinent hereto, 
possessed of paramount rights of proprietorship in, and full dominion and power over, the 
lands, minerals, and other things underlying the Pacific Ocean. get 

The italicized words were omitted in the Court’s decree. 332 U. S. 804, 805. 
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I must leave it to those who deem the reasoning of that decision right to define 
its scope and apply it, particularly to the historically very different situation of 
Texas. As is made clear in the opinion of Mr. Justice REED, the submerged lands 
now in controversy were part of the domain of Texas when she was on her own. 
The Court now decides that when Texas entered the Union she lost what she 
had and the United States acquired it. How that shift came to pass remains for 
me a puzzle. 


SUPREME COURT OF THE UNITED STATES 
No. 13 Orig., October Term, 1950 
UnitTep STATES OF AMERICA, PLAINTIFF tv. STATE OF TEXAS 
DECREE 
(340 U. S. 900) 


This cause came on to be heard on the motion for judgment filed by the plain- 
tiff and was argued by counsel. 

For the purpose of carrying into effect the conclusions of this Court as stated 
in its opinion announced June 5, 1950, it is ORDERED, ADJUDGED, AND DECREED AS 
follows: 

1. The United States of America is now, and has been at all times pertinent 
hereto, possessed of paramount rights in, and full dominion and power over, 
the lands, minerals, and other things underlying the Gulf of Mexico, lying sea- 
ward of the ordinary low-water mark on the coast of Texas, and outside of 
the inland waters, extending seaward to the outer edge of the continental shelf 
and bounded on the east and southwest, respectively, by the eastern boundary 
of the State of Texas and the boundary between the United States and Mexico. 
The State of Texas has no title thereto or property interest therein, 

2. The State of Texas, its privies, assigns, lessees, and other persons Claiming 
under it are hereby enjoined from carrying on any activities upon or in the 
submerged area described in paragraph 1 hereof for the purpose of taking or 
removing therefrom any petroleum gas or other valuable mineral products, and 
from taking or removing therefrom any petroleum, gas, or other valuable min- 
eral products, except under authorization first obtained from the United States. 
On appropriate showing, the United States may obtain the other injunctive relief 
prayed for in the complaint. 

3. The United States is entitled to a true, full, and accurate accounting from 
the State of Texas of all or any part of the sums of money derived by the State 
from the area described in paragraph 1 hereof subsequent to June 5, 1950, which 
are properly owing to the United States under the opinion entered in this case 
on June 5, 1950, this decree, and the applicable principles of law. 

4. Jurisdict’on is reserved by this Court to enter such further orders and to 
issue such writs as may from time to time be deemed advisable or necessary to 
give full force and effect to this decree. 

DECEMBER 11, 1950. 

MR. JusTiIce JACKSON and Mr. Justice CLARK took no part in the consideration 
or decision of this case. 


Two PROCLAMATIONS, AND Two COMPANION EXECUTIVE ORDERS, TOGETHER WITH A 
PrEss RELEASE, ISSUED BY THE PRESIDENT ON SEPTEMBER 28, 1945, RELATIVE 
TO THE NATURAL RESOURCES OF THE CONTINENTAL SHELF UNDER THE H1GH SEAS 
CONTIGUOUS TO THE COASTS OF THE UNITED STATES AND ITS TERRITORIES 

[Press release] 
SEPTEMBER 28, 1945. 

The President today issued two proclamations asserting the jurisdiction of 
the United States over the natural resources of the continental shelf under the 
high seas contiguous to the coasts of the United States and its territories, and 
providing for the establishment of conservation zones for the protection of 
fisheries in certain areas of the high seas contiguous to the United States. The 
action of the President in regard to both the resources of the continental shelf 
and the conservation of high seas fisheries in which the United States has an 
interest was taken on the recommendation of the Secretary of State and the 

Secretary of the Interior. 
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Two companion Executive orders. were also issued by the President. One 
reserved and set aside the resources of the continental shelf under the high seas 
and placed them for administrative purposes, pending legislative action, under 
the jurisdiction and control of the Secretary of the Interior. The other pro- 
vided for the establishment by Executive orders, on recommendation of the 
Secretary of State and the Secretary of the Interior of fishery conservation 
zones in ureas of the high seas contiguous to the coasts of the United States. 

Until the present the only high seas fisheries in the regulation of which the 
United States has participated, under treaties or conventions, are those for 
whales, Pacific halibut and fur seals. 

In areas where fisheries have been or shall hereafter be developed and main- 
tained by nationals of the United States alone, explicitly bounded zones will be 
set up in which the United States may regulate and contro! all fishing activities. 

In other areas where the nationals of other countries as well as our own, have 
developed or shall hereafter legitimately develop fisheries, zones may be es- 
tablished by agreements between the United States and such other States and 
joint regulations and control will be put into effect. 

The United States will recognize the rights of other countries to establish 
conservation zones off their own coasts where the interests of nationals of the 
United States are recognized in the same manner that we recognize the interests 
of the nationals of the other countries. 

The assertion of this policy has long been advocated by conservationists, in- 
cluding a substantial section of the fishing industry of the United States, since 
regulation of a fishery resource within territorial waters cannot control the 
misuse or prevent the depletion of that resource through uncontrolled fishery 
activities conducted outside of the commonly accepted limits of territorial 
jurisdiction. 

As a result of the establishment of this new policy, the United States will be 
able to protect effectively, for instance, its most valuable fishery, that for the 
Alaska salmon. Through painstaking conservation efforts and scientific man- 
agement the United States has made excellent progress in maintaining the 
salmon at high levels. However, since the salmon spends a considerable portion 
of its life in the open sea, uncontrolled fishery activities on the high seas, 
either by nationals of the United States or other countries, have constituted an 
ever present menace to the salmon fishery. 

The policy proclaimed by the President in regard to the jurisdiction over 
the continental shelf does not touch upon the question of Federal versus State 
control. It is concerned solely with establishing the jurisdiction of the United 
States from an international standpoint. It will, however, make posible the 
orderly development of an underwater area 750,000 square miles in extent. 
Generally, submerged land which is contiguous to the continent and which is 
covered by no more than 100 fathoms (600 feet) of water is considered as the 
continental shelf. 

Petroleum geologists believe that portions of the continental shelf beyond the 
8-mile limit contain valuable oil deposits. The study of subsurface structures 
associated with oil deposits which have been discovered along the Gulf Coast 
of Texas, for instance, indicates that corresponding deposits may underlie the 
offshore or submerged land. The trend of oil-productive salt domes extends 
directly into the Gulf of Mexico off the Texas coast. Oil is also being taken 
at present from wells within the 3-mile limit off the coast of California. It is 
quite possible, geologists say, that the oil deposits extend beyond this traditional 
limit of national jurisdiction. 

Valuable deposits of minerals other than oil may also be expected to be found 
in these submerged areas. Ore mines now extend under the sea from the coasts 
of England, Chile, and other countries. 

While asserting jurisdiction and control of the United States over the mineral 
resources of the continental shelf, the proclamation in no wise abridges the 
right of free and unimpeded navigation of waters of the character of high seas 
above the shelf, nor does it extend the present limits of the Territorial waters 
of the United States. 

The advance of technology prior to the present war had already made possible 
the exploitation of a limited amount of minerals from submerged lands within 
the 3-mile limit. The rapid development of technical knowledge and equip- 
ment occasioned by the war now makes possible the determination of the re- 
sources of the submerged lands outside of the 3-mile limit. With the need for 
the discovery of additional resources of petroleum and other minerals it be- 
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came advisable for the United States to make possible orderly development of 
these resources. The proclamation of the President is designed to serve this 
purpose. 


Po.Licy oF THE UNITED STATES WiTH RESPECT TO THE NATURAL RESOURCES OF THE 
SUBSOIL AND SEA BED oF THE CONTINENTAL SHELF 


(By the President of the United States of America) 
A PROCLAMATION (NO. 2667) 


Wuereas the Government of the United States of America, aware of the long 
range world-wide need for new resources of petroleum and other minerals, holds 
the view that efforts to discover and make available new supplies of these re- 
sources should be encouraged ; and 

WHEREAS its competent experts are of the opinion that such resources under- 
lie many parts of the continental shelf off the coasts of the United States of 
America, and that with modern technological progress their utilization is already 
practicable or will become so at an early date; and 

WHEREAS recognized jurisdiction over these resources is required in the in- 
terest of their conservation and prudent utilization when and as development 
is undertaken ; and 

WHerEAs it is the view of the Government of the United States that the 
exercise of jurisdiction over the natural resources of the subsoil and sea bed 
of the continental shelf by the contiguous nation is reasonable and just, since 
the effectiveness of measures to utilize or conserve these resources would be 
contingent upon cooperation and protection from the shore, since the continental 
shelf may be regarded as an extension of the land-mass of the coastal nation 
and thus naturally appurtenant to it, since these resources frequently form a 
seaward extension of a pool or deposit lying within the territory, and since 
self-protection compels the coastal nation to keep close watch over activities 
off its shores which are of the nature necessary for utilization of these resources; 

Now, THEREFORE, I, HARRY 8S. TRUMAN, President of the United States of Amer- 
ica, do hereby proclaim the following policy of the United States of America 
with respect to the natural resources of the subsoil and sea bed of the conti- 
nental shelf. 

Having concern for the urgency of conserving and prudently utilizing its 
natural resources, the Government of the United States regards the natural 
resources of the subsoil and sea bed of the continental shelf beneath the high 
seas but contiguous to the coasts of the United States as appertaining to the 
United States, subject to its jurisdiction and control. In cases where the con- 
tinental shelf extends to the shores of another State, or is shared with an adjJa- 
eent State, the boundary shall be determined by the United States and the 
State concerned in accordance with equitable principles. The character as 
high seas of the waters above the continental shelf and the right to their free 
and unimpeded navigation are in no way thus affected. 

IN WITNESS WHEREOF, I have hereunto set my hand and caused the seal of the 
United States of America to be affixed. 

Done at the City of Washington this twenty-eighth day of September, in the 
year of our Lord nineteen hundred and forty-five, and of the Independence of 
the United States of America the one hundred and seventieth. 

[SEAL] Harry 8S. TRUMAN. 

By the President: 

DEAN ACHESON, 
Acting Secretary of State. 

SEPTEMBER 28, 1945. 


PoLicy OF THE UNITED STATES WiTH RESPEcT TO COASTAL FISHERIES IN CERTAIN 
AREAS OF THE HicH SEas 


(By the President of the United States of America) 
A PROCLAMATION (NO. 2668) 


Wuereas for some years the Government of the United States of America 
has viewed with concern the inadequacy of present arrangements for the pro- 
tection and perpetuation of the fishery resources contiguous to its coasts, and 
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in view of the potentially disturbing effect of this situation, has carefully 
studied the possibility of improving the jurisdictional basis for conservation 
measures and international cooperation in this field; and 

WHEREAS such fishery resources have a special importance to coastal com- 
munities as a source of livelihood and to the nation as a food and industrial 
resource; and 

WHEREAS the progressive development of new methods and techniques con- 
tributes to intensified fishing over wide sea areas and in certain cases seriously 
threatens fisheries with depletion ; and 

WuerEas there is an urgent need to protect coastal fishery resources from 
destructive exploitation, having due regard to conditions peculiar to each region 
and situation and to the special rights and equities of the coastal State and of 
any other State which may have established a legitimate interest therein ; 

NoW, THEREFORE, I, Harry S. TRUMAN, President of the United States of Amer- 
ica, do hereby proclaim the following policy of the United States of America 
with respect to coastal fisheries in certain areas of the high seas: 

In view of the pressing need for conservation and protection of fishery re 
sources, the Government of the United States regards it as proper to establish 
conservation zones in those areas of the high seas contiguous to the coasts of 
the United States wherein fishing activities have been or in the future may be 
developed and maintained on a substantial scale. Where such activities have 
been or shall hereafter be developed and maintained by its nationals alone, the 
United States regards it as proper to establish explicitly bounded conservation 
zones in which fishing activities shall be subject to the regulation and control 
of the United States. Where such activities have been or shall hereafter be 
legitimately developed and maintained jointly by nationals of the United States 
and nationals of other States, explicitly bounded conservation zones may be 
established under agreements between the United States and such other States; 
and all fishing activities in such zones shall be subject to regulation and control 
as provided in such agreements. The right of any State to establish conserva- 
tion zones off its shores in accordance with the above principles is conceded, 
provided that corresponding recognition is given to any fishing interests of 
nationals of the United States which may exist in such areas. The character 
as high seas of the areas in which such conservation zones are established and 
the right to their free and unimpeded navigation are in no way thus affected. 

IN WITNESS WHEREOF, I have hereunto set my hand and caused the seal of the 
United States of America to be affixed. 

Done at the City of Washington this twenty-eighth day of September, in the 
year of our Lord nineteen hundred and forty-five, and of the Independence of 
the United States of America the one hundred and seventieth. 


[SEAL ] Harry S. TRUMAN. 
By the President: 
DEAN ACHESON, 
Acting Secretary of State. 
SEPTEMBER 28, 1945. 


2 * * * * 
EXECUTIVE ORDER 9633 


RESERVING AND PLACING CERTAIN RESOURCES OF THE CONTINENTAL SHELF UNDER THE 
CONTROL AND JURISDICTION OF THE SECRETARY OF THE INTERIOR 


By virtue of and pursuant to the authority vested in me as President of the 
United States, it is ordered that the natural resources of the subsoil and sea bed 
of the continental shelf beneath the high seas but contigious to the coasts of the 
United States declare this day by proclamation to appertain to the United States 
and to be subject to its jurisdiction and control, be and they are hereby reserved, 
set aside, and placed under the jurisdiction and control of the Secretary of the 
Interior for administrative purposes, pending the enactment of legislation in 
regard thereto. Neither this Order nor the aforesaid proclamation shall be 
deemed to affect the determination by legislation or judicial decree of any issues 
between the United States and the several states, relating to the ownership or 
control of the subsoil and sea bed of the continental shelf within or outside of 
the 3-mile limit. 


‘ 


Harry S. TRUMAN, 
Tue Wuite House, 


September 28, 1945. 
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EXECUTIVE ORDER. 9634 
PROVIDING FOR THE ESTABLISHMENT OF FISHERY CONSERVATION ZONES 


$y virtue of and pursuant to the authority vested in me as President of the 
United States, it is hereby ordered that the Secretary of State and the Secretary 
of the Interior shall from time to time jointly recommend the establishment by 
Executive orders of fishery conservation zones in areas of the high seas contiguous 
to the coasts of the United States, pursuant to the proclamation entitled “Policy 
of the United States With Respect to Coastal Fisheries in Certain Areas of the 
High Seas,” this day signed by me, and said Secretaries shall in each case recom- 
mend provisions to be incorporated in such orders relating to the administration, 
regulation and control of the fishery resources of and fishing activities in such 
zones, pursuant to authority of law heretofore or hereafter provided. 

Harry S. TRUMAN, 
Tue Wuirte Hovsse, 
September 28, 1945. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D. C., July 20, 1950. 
Hon. JosepH C, O’MAHONEY, 
United States Senate, Washington 25, D. C. 

DEAR SENATOR O' MAHONEY: In accordance with your oral request of yesterday, 
I am glad to send to you: 

(1) A copy of an opinion which was rendered on August 8, 1947, by the Solici- 
tor’s office regarding the applicability of the Mineral Leasing Act of 1920 to the 
submerged lands of the Continental Shelf; 

(2) A copy of an opinion which was rendered by the Attorney General on 
August 29, 1947, concerning the same subject; and 

(3) A copy of an official statement which was made by Secretary of the Interior 
Ickes on this subject in testifying before the Senate Judiciary Committee on 
February 5, 1946. 

Sincerely yours, 
MASTIN G. WHITE, Solicitor. 


DEPARTMENT OF THE INTERIOR 
WASHINGTON, D. C. 
MINERAL LEASING ACT 
August 8, 1947 


SUBMERGED LANDS—CONTINENTAL SHELF—OIL AND GAS LEASES 


The Mineral Leasing Act of February 25, 1920, as amended (41 Stat. 437, 
30 U. S. C. 181, et seq.), does not authorize the issurance of oil and gas leases 
with respect to the submerged lands below low tide off the coasts of the United 
States and outside the inland waters of the States. 


MASTIN G. Wuirte, Solicitor. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D. C., August 8, 1947. 

Memorandum 
To: The Secretary. 
From: The Solicitor. 
Subject: Applicability of Mineral Leasing Act to submerged coastal areas below 

low tide. 

You have orally requested my opinion on the question whether the Mineral 
Leasing Act of February 25, 1920, as amended (41 Stat. 487, 30 U. S. C. 181 
et seq.), authorizes the issuance of oil and gas leases with respect to the sub- 
merged lands below low tide off the coasts of the United States and outside the 
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inland waters of the States. This question arises by reason of the fact that 
there are awaiting disposition in the Department a number of applications for 
oil and gas leases in submerged areas of the Pacific Ocean and the Gulf of 
Mexico below low tide and outside the inland waters of the adjacent States. 

On September 28, 1945, the President issued Proclamation No. 2667, announc- 
ing that the “United States regards the natural resources of the subsoil and sea 
bed of the Continental Shelf beneath the high seas but continguous to the coasts 
of the United States as appertaining to the United States, subject to its juris- 
diction and control” (10 F. R. 12303). And by Executive Order No, 9633 of the 
same date, the resources of the Continental Shelf were placed under the juris- 
diction and control of the Secretary of the Interior “for administrative purposes, 
pending the enactment of legislation in regard thereto.” (10 F. R. 12305). On 
June 23, 1947, the Supreme Court held in United States v. California (Original 
No. 12) that the Federal Government has paramount rights in and power over 
the 3-mile marginal belt along the coast, “an incident to which is full dominion 
over the resources of the soil under that water area, including oil” (slip copy, 
p. 17). 

The answer to the question submitted by you turns on the construction of the 
following portion of section 1 of the Mineral Leasing Act, as amended :’ 

“That deposits of coal, phosphate, sodium, potassium, oil, oil shale, or gas, 
and lands containing such deposits owned by the United States, including those 
in national forests, but excluding lands acquired under the act known as the 
Appalachian Forest Act * * *, and those in incorporated cities, towns, and 
villages, and in national parks and monuments, those acquired under other acts 
subsequent to February 25, 1920, and lands within the naval petroleum and oil- 
shale reserves, except as hereinafter provided, shall be subject to disposition in 
the form and manner provided by this act * * *.” 

It is conceivable that some of the submerged land areas and minerals may 
turn out to be in one of the categories of lands expressly excluded from the 
provisions of the Mineral Leasing Act (e. g., naval petroleum reserves). As to 
them, of course, no problem will arise. In the main, however, this will not be 
the case. 

With regard to the submerged lands and mineral deposits that are not expressly 
excluded from the provisions of the act, they appear at first glance to be included 
in the phrase “deposits * * * and lands containing such deposits owned by 
the United States” quoted above. However, the Attorney General has held that 
this language is limited in its application to the “public lands” of the United 
States,’ principally by reason of the presence of the words “public domain” in 
the title of the act. Therefore, the Mineral Leasing Act is a statute providing 
generally for the disposition of “public lands.” 

Land situated below high-water mark has not been regarded heretofore as 
included in the term “public lands.”* For this reason alone, it may be concluded 
that the Mineral Leasing Act does not apply to the submerged lands, as they are, 
of course, below low tide. In fact, in the Government’s brief in the California 
case, the Attorney General so argued (p. 195). 

Apart from the reasoning indicated above, the Mineral Leasing Act, like other 
general public land laws, applies to any particular category of lands only if 
Congress has indicated that such lands are held for disposal under it. For the 
reasons that follow, I do not believe that Congress has indicated that the sub- 
merged coastal lands are held for disposal under the Mineral Leasing Act. 

In one aspect, the act is clearly inconsistent with any assumption that it 
was intended to apply to submerged lands. The act contains provisions that 


1The language quoted is from the amendatory act of August 8, 1946 (Public Law 696, 
79th Cong., 2d sess., ch. 916, sec. 1, 60 Stat. 950) ; it is in no material respect different from 
that used in the original 1920 act, 41 Stat. 437. 

240 Op. Atty. Gen., No. 1 (Jan. 3, 1941) ; 34 Op. Atty. Gen. 171 (1924) ; see p. 195. 
= brief, United States vy. California, United States Supreme Court (Original 
Yo. 12). 

’ The words “public domain” appear in the title of the amendatory act of August 8, 1946, 
as well as in the original act of February 25, 1920. 

4 Barney v. Keokuk, 94 U. S. 324, 388: Mann v. Tacoma Land Co., 153 U. 8S. 273, 284; 
Frederick A. Curtiss et al., General Land Office Decision, September 18, 1934, affirmed by 
Department February 7, 1935 A—18167 unpublished. 

® See Oklahoma v. Teras, 258 U. S. 574, 599-602; West v. Work, 11 F. (2d) 828, cert. 
denied, 271 U. 8. 689. 
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lands affected by it are to be surveyed and described by the legal subdivisions 
of the public land surveys,’ and the public land surveys have not heretofore 
extended beyond high tide." 

Furthermore, as the Court said in its opinion in the California case, “the 
record plainly demonstrates that until the California oil issue began to be 
pressed in the thirties, neither the States nor the Government had reason to 
focus attention on the question of which of them owned or had paramount rights 
in or power over the 3-mile belt” (slip copy, p. 18). No suit was brought by 
the Federal Government until May 29, 1945, when an action was brought by 
the United States against the Pacific Western Oil Co. in the United States 
District Court for the Southern District of California. That suit was thereafter 
dismissed by the Government at the same time that it filed the original suit 
against California in the Supreme Court on October 19, 1945. In the latter 
suit, the Government took the position (brief, p. 70), and the Court in its 
opinion agreed (slip copy, pp. 15, 17), that the case judicially raised the issue 
of Federal versus State ownership for the first time. Therefore, until the Court 
decided the case in favor of the United States on June 23, 1947, no one could 
have known with any degree of certainty whether the Federal Government or 
the States owned this vast area of coastal submerged lands. Consequently, in 
the absence of evidence to the contrary (and there is none), we cannot assume 
that Congress intended on February 25, 1920, and August 6, 1946, the respective 
dates of the original Mineral Leasing Act and the amendatory act, to address 
itself to these submerged lands when it used in section 1 of the act general 
language indicating that the act was to be applicable to “* * * lands 
* * * owned by the United States.” 

Congress recently enacted the Mineral Leasing Act for Acquired Lands (Public 
Law 382, SOth Cong., approved August 7, 1947). The “acquired lands” which 
are the subject of the act are, so far as relevant, defined in section 2 to “include 
all lands heretofore or hereafter acquired by the United States to which the 
‘mineral leasing laws’ have not been extended * * *.” In the same section the 
term “mineral leasing laws” is defined to include the act of February 25, 1920, 
and all acts amendatory of or supplementary to it. It is significant that while 
this legislation was being considered in the House (as H. R. 3022), it was 
amended on July 23, 1947—a month after the decision of the Supreme Court in 
the California case—so as expressly to exclude the submerged lands and the 
Continental Shelf from its purview (sec. 3 of the act; Congressional Record, 
July 23, 1947, p. 9973). The language which conceivably could have been regarded 
as including the submerged lands and the Continental Shelf in the absence of 
the amendment was the reference to lands ‘to which the ‘mineral leasing laws’ 
have not been extended.” The reason for the amendment was not discussed in 
either the House or the Senate (Congressional Record, July 23, 1947, p. 9978; 
July 24, 1947, pp. 10095, 10157). In adopting it, Congress may be regarded as 
assuming that the mineral leasing laws, including the 1920 act, as amended, had 
not been extended to the submerged lands, and, therefore, that such lands would 
be covered by the new act unless expressly excluded from its provisions.* 

Finally, I should point out that in executing on July 26, 1947, the stipulation 
in the California case regarding interim oil and gas operations in the submerged 
lands off the coast of California pending the establishment of the line separating 
the inland waters of California from the marginal seas, the Attorney General 
held by implication that the Mineral Leasing Act was not applicable to the 
submerged land areas. If the act had been applicable to such areas, the stipula- 
tion presumably would have been unauthorized. 

For the reasons indicated above, it is my opinion that the Mineral Leasing 
Act of February 25, 1920, as amended, does not authorize the issuance of oil 
and gas leases with respect to the submerged lands below low tide off the coasts 
of the United States and outside the inland waters of the States. 


(Signed) Mastin G. WHITE, Solicitor. 


6 Oil and gas, secs. 18 and 14, 41 Stat. 441, 442, 49 Stat. 675, 676, 30 DU. S. C. 223; oil 
shale 30 U. S. C. 241; phosphate 30 U. 8S. C. 212; sodium 380 U. 8S. C. 262; potash, 30 
U. S. C. 282. 

T Barney v. Keokuk, 94 U. S. C. 324, 888: Mann v. Tacoma Land Co., 153 U. 8S. 273, 284: 
Manual of Instructions, Survey of Public Lands, Department of the Interior, 1930, Reprint 
1934, p. 5; Frank Burns. 10 L. D. 365, 369 (1890). 

®’ Another possible inference is that Congress viewed the submerged lands as acquired 
rather than as public lands. (See secs. 2 and 3.) And acquired lands were held by the 
Attorney General to be outside the scope of the Mineral Leasing Act. (See note 2, supra.) 
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OFFICE OF THE ATTORNEY GENERAL, 
Washington, D. C., August 29, 1947. 
The honorable the SECRETARY OF THE INTERIOR. 


My Dear Mr. Secretary: You have asked my opinion on the question whether 
the Mineral Leasing Act of February 25, 1920, as amended (41 Stat. 487, 30 
U.S. C. 181, et seq.), authorizes the issuance of oil and gas leases with respect 
to the submerged lands below low tide off the coasts of the United States and 
outside the inland waters within the States. 

In considering the steps which should be taken to protect the interests of the 
United States in the submerged lands off the coast of California, following the 
decision of the United States Supreme Court rendered on June 23, 1947, in United 
States yv. California, No. 12 Original, October term, 1946, one of the questions 
which your Department and this Department had to examine was whether the 
provisions of the Mineral Leasing Act required that the procedures set forth 
in that act be followed with regard to the property which the Supreme Court 
held in that case to be that of the United States. The Acting Solicitor General 
and the Solicitor of your Department concluded that the act imposed no such 
requirement. After consideration I reached the same conclusion, and I now 
adhere to it. The stipulations were signed on that basis. 

Sincerely yours, 
[Signed] ‘Tom C. CLARK, 
Attorney General. 


OFFICIAL STATEMENT RELATIVE TO APPLICABILITY OF MINERAL LEASING ACT TO 
SUBMERGED COASTAL LANDS 


Testimony of Secretary of the Interior Harold L. Ickes before the Senate Com- 
mittee on the Judiciary, february 5, 1946, on Senate Joint Resolution 48 and 
House Joint Resolution 225, Seventy-ninth Congress: 

“Implicit in these recommendations is the thought that the Mineral Leasing 
Act of 1920 is not applicable to submerged lands. A reading of the act will 
reveal that in many particulars its provisions would not fit the problems pre- 


sented in the administration of submerged lands. For example, there is the 
matter of acreage limitation. Another problem relates to royalties and the dis- 
tribution, if any, of receipts from these lands. More importantly, the problem 
of the submerged coastal lands was not considered when the act was passed, and 
Congress is entitled to and should fix its policy with specific reference to these 
lands. These, however, are matters more properly to be presented at another 
tine and to a different committee” (p. 11 of printed hearings). 


Unitep Stratres District CourT FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 411-48 


Deryl L. Mayhew, Caliente, Nevada, Plaintiff, v. Julius A. Krug, Secretary of the 
Interior, Defendant 


MEMORANDUM 


Plaintiff filed an application with the Department of the Interior in 1934 
under Section 13 of the Mineral Leasing Act of 1920 (41 Stat. 487 as amended, 
49 Stat. 674). This act provided that any qualified applicant could obtain a 
permit to prospect for oil or gas upon land “wherein such deposits belong to the 
United States”. Plaintiff's application covered a certain tract of land com- 
prising approximately 1,600 acres off the coast of the State of California, and 
beneath the Continental Shelf. The application was at that time denied on 
the ground that California and not the United States owned the subject tract. 
Since that time plaintiff has filed petitions for appeal and rehearing in this 
matter; so there is no question as to exhaustion of administrative remedies. 

At the time of the original application Section 13, supra, vested discretionary 
power in the Secretary with regard to such application in that it merely 
“authorized” him to grant permits. In 1935 the statute was amended so as to 
change the discretionary power of the Secretary and thus not only was he to be 
“authorized” but also he was “directed” to grant permits when such permits 
had been on file for 90 days prior to the effective date of the act. Once more 
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plaintiff petitioned the Department for a review of his application, and once 
more his application was denied on the ground that California and not the 
United States owned the subject tract. 

In June 1947 the Supreme Court decided United States y. California, 332 U. S. 
19. There the Court held that the State of California is not the owner of the 
three-mile marginal belt along its coast, but that the Federal Government rather 
than the State had paramount rights in and power over that belt, an incident 
to which is full dominion over the resources of the soil under that water area, 
including oil. The case, however, left unanswered the question of the exact 
location of the boundary lines. As the Court stated: “We may assume that 
location of the exact coastal line will involve many complexities and difficul- 
ties, * * * there is no reason why, after determining in general who owns 
the three-mile belt here involved, the Court may not later, if necessary, have 
more detailed hearings in order to determine with greater definiteness particular 
segments of the boundary.” On October 27, 1947 the Court entered its order to 
the effect— 

“(1) The United States of America, is now, and has been at all times 
pertinent thereto, possessed of paramount rights in, full dominion and power 
over, the lands * * * the State of California has no title thereto or 
property interest therein. 

* * + ~ * + * 

“(3) Jurisdiction is reserved by this Court to enter such further orders 
and to issue such writs as may from time to time be deemed advisable or 
necessary to give full force and effect to this Decree.” 

In 1947 the Secretary of the Interior once more denied plaintiff's application, this 
time on the ground that the act did not apply to “marginal lands”, since such 
were not “public lands” as contemplated by the statute. This suit resulted, as 
will be more fully set forth infra. 

On June 21, 1948, as a result of a petition filed by the United States, and a 
counter petition by the State of California, praying that the precise boundary 
as to certain segments of the California coastal area be ascertained, the Court 
stated (334 U. S. 855): 

“The Court is in doubt at this time as to what particular segments of 
the boundary, if any, should now be determined. It is therefore of the 
opinion that a master should be appointed by the Chief Justice to make 
inquiry into the subject and to hold hearings, if he finds it necessary, in order 
to make recommendations to the Court * * * as to what particular 
portions of the boundary call for precise determination and adjudication,” 

On February 12, 1949 a Special Master was appointed and his report was 
filed on June 27, 1949. This report recommended that certain segments of the 
disputed land be surveyed to establish boundaries. The tract covered by 
plaintiff's application is within one of these segments. Exhibit “A” introduced 
by the Government demonstrates that the State of California is claiming that 
this segment lies either within “tidelands” or within the inland sea. 

On January 30, 1948 plaintiff filed an action in this court in which he sought 
to have the Mineral Leasing Act judicially determined to be applicable to his 
application on file. The case now comes before this court on a motion by the 
Government either for summary judgment or dismissal. 

It would appear that the Supreme Court has ordered that the original pro 
ceeding No. 12 (Calif. v. U. S.) will remain open in order that such further 
orders may be entered as may be necessary ultimately to settle the entire ques 
tion of who has paramount rights in and full dominion over specific segments 
of the continental shelf lying off the coast of California. And not only has the 
proceeding been held open, but in fact the Supreme Court has received a report 
of the referee which recommends that the Court undertake to ascertain certain 
segments of that shelf. Government’s Exhibit “A” indicates that the tract 
which is the subject of the instant controversy lies within one of the particular 
segments. The res then which is before this court is also before the Supreme 
Court as part of the original proceeding. Such a situation presents to this 
court at the outset of the determination a question of whether this court may 
properly act upon the controversy at the present time. And it would appear 
to the court that it should not; for any order of the Supreme Court which would 
result in determining that the subject tract does lie within either inland or tide- 
waters as is claimed by the State of California, would render any determination 
of the present question nugatory. If this court were to rule upon the applicability 
of the Mineral Leasing Act to plaintiff's application, it would in a sense be 
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rendering an opinion which would be of an advisory nature in the event that 
the Supreme Court were to determine that the subject tract does lie within 
the sub-marginal lands. The Supreme Court has on occasion voiced its dis- 
approval of such opinions. In Hecles v. Peoples Bank, 333 U. 8. 426 (1948) at 
page 482, the Court stated: 

“Courts should avoid passing on questions of public law even short of con- 
stitutionality that are not immediately pressing.” 

And in Barker Painting Co. v. Local #734, 281 U. 8S. 462, at pages 463-4 (1930), 
it was said: 

“But a court does all that its duty compels when it confines itself to the 
controversy before it. It cannot be required to go into general propositions 
or prophetic statements of how it is likely to act upon other possible or 
even probable issues that have not yet arisen.” 

In view of the foregoing the Court at this time will not attempt to pass upon 
the merits of the defendant’s grounds which are assigned in support of its 
position. 

In summary it may be noted that the defendant claims: 

(1) That is has never owed to the plaintiff any ministerial duty to issue a 
permit under the Mineral Leasing Act. 

(2) That the Mineral Leasing Act does not apply to land lying beneath the 
marginal sea because such is not public land. 

(3) That in any event the Act expired by its own terms on December 31, 
1938, and 

(4) That this court lacks jurisdiction because of the pending boundary dis- 
pute in the Supreme Court. The merits of such arguments must abide a deter- 
mination by the Supreme Court that the land which is the subject of the present 
controversy lies within the marginal sea. If it is otherwise, then of course there 
is no question but that the State of California owns the land and the plaintiff 
would then have no standing to sue the present defendant. 

It is, then, the conclusion of the Court that this motion is not ripe for judicial 
determination, but that it should be held in abeyance, with its rights preserved 
on the docket, until such time as the Supreme Court has acted in the boundary 
dispute. 

Counsel for Plaintiff will prepare proper Order. 

CHARLES F. MCLAUGHLIN, Judge. 
March 16, 1951. 

Copy mailed to— 

Wheeler & Wheeler, Esqs. 

Ralph Boyd and Robert M. Vaughan 

Wm. M. Cleary and Batzell & Myers 


[H. Doc. No. 765, 79th Cong., 2d sess. ] 


MESSAGE FROM THE PRESIDENT OF THE UNITED STATES RETURNING WitrnHour His 
APPROVAL THE JOINT RESOLUTION (H. J. Res. 225) To Quiet tHe TITLES OF THE 
RESPECTIVE STATES, AND OTHERS, TO LANDS BENEATH TIDEWATERS AND LANDS 
BENEATH NAVIGABLE WATERS WITHIN THE BOUNDARIES OF SUCH STATES AND To 
PREVENT FURTHER CLOUDING OF SUCH TITLES 


To the House of Representatives: 
I return herewith, without my signature, House Joint Resolution 225, entitled 


dae), 
“A joint resolution to quiet the titles of the respective States, and others, to 
lands beneath tidewaters and lands beneath navigable waters within the boun- 
daries of such States and to prevent further clouding of such titles.” 

The purpose of this measure is to renounce and disclaim all right, title, inter- 
est, claim, or demand of the United States in “lands beneath tidewaters,” as 
defined in the joint resolution, and in lands beneath all navigable waters within 
the boundaries of the respective States, and to the minera's in such lands. The 
phrase “lands beneath tidewaters” is defined so broadly as to include all lands, 
either submerged or reclaimed, situated under the ocean beyond the low-water 
mark and extending out to a line three geographical miles distant from the coast 
line or to the boundary line of any State whose boundary at the time of the ad- 
mission of the State to the Union, extended oceanward beyond three geograph- 
ical miles. Lands acquired by the United States from any State or its suc- 
cessors in interest, or through conveyance or condemnation, would be excluded 
from the operation of the measure. There would also be excluded the interest 
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of the United States in that part of the Continental Shelf (lands under the 
ocean contiguous to and forming part of the land mass of our coasts) which lies 
more than 3 miles beyond the low-water mark or the boundary of any particular 
State. 

On May 29, 1945, at my direction, the then Attorney General filed a suit in 
the United States district court at Los Angeles, in the name of the United States, 
to determine the rights in the land and minerals situated in the bed of the 

-acific Ocean adjacent to the coast of California and within the 3-mile limit 
above described, Thereafter, in order to secure a more expeditious determina- 
tion of the matter, the present Attorney General brought suit in the Supreme 
Court of the United States. The case in the district court was dismissed. I am 
advised by the Attorney Generai that the case will be heard in the Supreme 
Court and will probably be decided during the next term of the Court. 

The Supreme Court’s decision in the pending case will determine rights in 
lands lying beyond ordinary low-water mark along the coast extending seaward 
for a distance of 3 miles. Contrary to widespread misunderstanding, the case 
does not involve any tidelands, which are lands covered and uncovered by the 
daily ebb and flow of the tides; nor does it involve any lands under bays, har- 
bors, ports, lakes, rivers, or other inland waters. Consequently the case does 
not constitute any threat to or cloud upon the titles of the several States to 
such lands, or the improvements thereon. When the joint resolution was being 
debated in the Senate, an amendment was offered which would have resulted in 
giving an outright acquittance to the respective States of all tidelands and all 
lands under bays, harbors, ports, lakes, rivers, and other inland waters. Pro- 
ponents of the present measure, however, defeated this amendment. This 
clearly emphasized that the primary purpose of the legislation was to give to 
the States and their lessees any right, title, or interest of the United States in 
the lands and minerals under the waters within the 3-mile limit. 

The ownership of the land and resources underlying this 3-mile belt has been 
a subject of genuine controversy for a number of years. It should be resolved 
appropriately and promptly. The ownership of the vast quantity of oil in such 
areas presents a vital problem for the Nation from the standpoint of national 
defense and conservation. If the United States owns these areas, they should 
not be given away. If the Supreme Court decides that the United States has no 
title to or interest in the lands, a quit-claim from the Congress is unnecessary. 

The Attorney General advises me that the issue now before the Supreme Court 
has not been heretofore determined. It thus presents a legal question of great 
importance to the Nation, and one which should be decided by the Court. The 
Congress is not an appropriate forum to determine the legal issue now before 
the Court. The jurisdiction of the Supreme Court should not be interfered with 
while it is arriving at its decision in the pending case. 

For the foregoing reasons I am constrained to withhold my approval of the 
joint resolution. 

Harry §. TRUMAN. 

Tue Wuite House, August 1, 1946. 


H. J. Res. 225 


SEVENTY-NINTH CONGRESS OF THE UNITED STATES OF AMERICA, AT THE SECOND 
SESSION, BEGUN AND HELD AT THE CITY OF WASHINGTON ON MONDAY, THI 
FOURTEENTH Day oF JANUARY, ONE THOUSAND NINE HUNDRED AND Forry-SIx 

JOINT RESOLUTION To quiet the titles of the respective States, and others, to lands 
beneath tidewaters and lands beneath navigable waters within the boundaries of such 
States and to prevent further clouding of such titles 
Resolwed by the Senate and House of Representatives of the United States of 

America in Congress assembled, That, in recognition of the title and interest in 

the several States, and in others as hereinafter mentioned, since July 4, 1776, or 

since their formation and admission to the Union, the United States of America 
hereby renounces and disclaims any right, title, interest, or claim, except as here- 
inafter excepted and retained, in and to all lands beneath tidewaters and all 
lands beneath navigable waters within the boundaries of each of the respective 

States; and in further recognition of such titles and interests, the United States 

of America hereby releases, remises, and quitclaims all right, title, interest, claim 

or demand of the United States of America in and to all lands beneath tide- 
waters, and all lands beneath navigable waters within boundaries of each of the 
respective States, unto each of such States or the persons lawfully entitled 
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thereto under the law as established by the decisions of the courts of such State, 
and unto the respective grantees or successors in interest thereof, and unto the 
respective present lawful owners of such lands of which title has been confirmed 
by official action of the United States of America; excepting therefrom such 
lands beneath tidewaters and such lands beneath navigable waters as have been 
lawfully acquired by the United States of America from any State or from any 
person in whom title had vested under the decisions of the courts of such State, 
or their respective grantees, or successors in interest, by cession, grant, quit- 
claim, or condemnation, or from any other owner or owners thereof by con- 
veyance or by condemnation, providing such owner or owners had lawfully 
acquired the right, title, or interest of any such State; and excepting therefrom 
such lands beneath tidewaters and such lands beneath navigable waters, and 
such interests therein, as the United States is lawfully entitled to under the law 
as established by the decisions of the courts of the State in which the land is 
situated, or as are held by the United States in trust for the benefit of any tribe, 
band, or group of Indians or for individual Indians; retaining, however, to the 
United States of America its present powers of regulation and control for the 
purposes of commerce, navigation, and the national defense. 

As used in this joint resolution, the phrase “lands beneath tidewaters” shall 
include (1) all lands permanently or periodically covered by tidal waters up to 
but not above the line of mean high tide and oceanward to a line three geographical 
miles distant from the coast line and to the boundary line of each respective State 
where in any case such boundary line extends oceanward beyond three geo- 
graphical miles, and (2) all lands formerly beneath tidewaters, as herein de- 
fined, which have been filled or reclaimed; the phras2 “lands beneath navigable 
waters” shall include (1) all other lands covered by waters which are navigable 
under the laws of the United States, and (2) all lands formerly beneath navigable 
waters, aS herein defined, which have been filled or reclaimed. 

The United States excepts from this disclaimer and retains all right, title, and 
interest claimed and asserted by Presidential Proclamatton Numbered 2667 of 
September 28, 1945, or otherwise to the subsoil and sea bed of or the resources 
in the Continental Shelf lying oceanward from the area described in the first 
clause (1) of the preceding paragraph. 

SAM RAYBURN, 
Speaker of the House of Representatives. 
KENNETH MCKELLAR, 
President of the Senate pro tempore. 


[Endorsement on back of bill :] 


I certify that this Act originated in the House of Representatives. 
South Trrste, Clerk. 
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[Reprinted from the Geographical Review, vol. XLI, No. 2, April 1951] 
NATIONAL CLAIMS IN ADJACENT SEAS 
(S. Whittemore Boggs* ) 


Man marks the earth with ruin,—lhis control 
Stops with the shore. 
—Lord Byron 


Never have national claims in adjacent seas been so numerous, so varied, or 
so inconsistent. And never, for nations facing the high seas, has there been 
so great a need for universally accepted specific limits of the areas under their 
jurisdiction in the waters, the sea bed, and the air space adjacent to their coasts, 
Unless a resolute effort is made to master this situation, it can readily lead to 
increasing international friction, 

There is here ample chaos from which to create a viable world of order. 
Among the elements present are fear, the present compelling desire for security, 
interest in the rights of navigation by sea and by air, a sense of the need to con- 
serve fish and mineral resources, a hope of deriving more revenue, “cartographic 
chauvinism,” a wish to “keep up with the Joneses,” and common sense. No one 
of these elements (like several chemical elements in nature) is ever found 
unmixed with others. 

The original concept that national sovereignty extended over the areas of 
adjacent seas within range of cannon in use at specific points on shore—and, 
later, over a single uniform narrow belt of sea—has gone through considerable 
evolution, and what appeared acceptable some decades ago no longer seems 
adequate for all purposes.? Developments in science and technology* have 


*Dr. Boggs is Special Adviser on Geography to the Department of State. 

1 The United Nations General Assembly recommended to the International Law Commission 
(elected November 3, 1948) “that it add the topic of the régime of territorial waters to the 
three Sogeee of international law [(1) law of treaties, (2) arbitral procedure, and (3) régime 
of the high seas] to which the Commission had decided to give priority in its work of coditi- 
cation” (Yuen-li Liang: Notes on Legal Questions Concerning the United Nations, Amer. 
Journ. of Internat. Law, Vol. 44, 1950, pp. 527-542; reference on pp. 528 and 532). 

? Port or fortress areas or zones within range of guns mounted on the shore seem to have 
antedated the often-quoted dictum of the Dutch jurist Cornelis van Bynkershoek ‘‘potesta- 
tum * * *_ terrae finiri, ubi finitur armorum vis” (De dominio maris dissertatio, 2nd 
edit., 1744). H. A. Smith, in his “The Law and Custom of the Sea” (London, 1948), re- 
marks: “An Italian author, Galiani, writing in 1782, seems to have been the first to suggest 
the adoption of a continuous zone three miles in width, and it is possible that the language 
which he used may be the source of the subsequent confusion” (p. 14). Mr. Smith cites 
(p. 14) Wyndham L. Walker as having “rendered good service to the cause of scholarship 
by an article in which he has taken great pains to trace the confusion to its source” (Terri- 
Sorval Waters: The Cannon Shot Rule, British Year Book of InternatlL Law, 1945, pp. 210— 
231). 

Dr, Walker writes (p. 211) : “‘The well-known maximum of which Jessup speaks [Bynkers- 
hoek, quoted above] represented indeed in a clearer, more definite, and more attractive form 
doctrines already formulated by Grotius and others prior to Bynkershoek. But * * * it 
is clear that, for certain purposes at any rate, a cannon shot rule * * * was accepted 
as well established law in France and most probably was equally well known in Dutch 
diplomatic practice. Bynkershoek may indeed be the earliest of the juristic writers to take 
notice of the rule; * * * he may have combined it in an attractice dress with the 
ideas of earlier writers * * * but he can hardly be described as its originator.”” See 
also Philip C. Jessup on “The Genesis of the Three-Mile Limit” in his “The Law of Terri- 
torial Waters and Maritime Jurisdiction,” New York, 1927, pp. 3-9. 

One of the most systematic and comprehensive studies of the concept and of varying 
widths of territorial-sea claims is that by Stefan A. Riesenfeld in his ‘Protection of Coastal 
Fisheries under International Law” (Carnegie Endowment for Internatl. Peace, Division 
of Internat]. Law Monograph No. 5, Washington, 1942); in Part I, ‘International Legal 
Theory” (pp. 5-124), they are traced from Roman law to the present, including institutes 
associations, and conferences. In introducing the chapter on the nineteenth and twentieth 
centuries, Professor Riesenfeld writes (p. 29): ‘‘Such an inquiry will help to demonstrate 
how by sheer repetition and without reason a rule can become so entrenched in legal doc- 
trine that it seems as firmly established as the Rock of Gibraltar. Nothing will more 
clearly indicate the weakness of an apparently well-settled rule than proving that its 
prestige is based merely on repetition and overgeneralization. ‘Therefore, it is the rather 
boresome task of the author at this point to give as complete a survey as possible of the 
position of text-writers during the nineteenth and twentieth centuries with respect to 
fisheries and territorial waters.”’ He cites 227 authorities in this survey. 

3It seems relevant here to quote a sentence from an earlier paper by the present writer 
(Geographic and Other Scientific Techniques for Political Science, Amer. Polit. Sci. Rev., 
Vol. 42, 1948, pp. 2238-238): “Science and technology have given new meaning to the 
Chinese proverb, ‘All people are your relatives; therefore expect troubles from them’”’ (p. 
223). 
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transformed situations and problems and drastically affected certain fields of 
national interest. These fields are: 

1. Security and neutrality—The most radically transformed of all problems, 
owing to the development of powerful steel warships of specialized types, includ- 
ing submarines (oOutmoding wooden sailing vessels), the greatly increased range 
and power of cannon, long-range, high-speed, high-altitude aircraft, and other 
aircraft of many types, atomic weapons, wireless communication, radar, etc., 
and also to the knowledge that complete security is impossible in a jungle-law 
world. 

Merchant shipping.—Sailing ships being replaced by coal- and oil-burning 
ships, which know their positions with greater accuracy and maintain constant 
ship-to-shore radio contact. 

3. Fishing—Revolutionized by the use of long-range, powered fishing ships 
and auxiliary vessels, new fishing gear, electric refrigeration, canning processes, 
world marketing, ete. 

4. Mineral exploitation.—Revolutionized by ravenous industrial and national 
appetites for petroleum and other minerals, by new geological knowledge and 
prospecting techniques, by power-operated drills and hoists, pumping apparatus, 
powerful explosives, etc. 

5. Sanitation, health, and water pollution.—Problems much modified by in- 
creasing medical knowledge and public-health practices, by the extraordinary 
increases in shipping and trade, and by air commerce. 

6. Air transport.—A relatively new but rapidly expanding activity, with unique 
problems differing greatly from those of surface transport, 

The problems arising from the maze of conflicting claims in adjacent waters 
result from: (1) differences in the width of the belt of territorial sea claimed, 
with or without a contiguous zone or zones; and (2) lack of an adequate body 
of established principles and techniques for the delimitation of such belt or 
zones.* The present article is concerned only with the first and with possible 
developments that would seem to be in the best interests of the international 
community.’ 

In order to understand the meaning of national claims to the “territorial sea” 
and to any “contiguous zone,” one must keep in mind the numerous functions 
associated with these belts of adjacent sea—and must remember, also, that 
those who have formulated and asserted claims may not have considered the 
whole range of functions. It seems helpful, therefore, to introduce a brief check 
list of what appear to be the principal functions. In relation to the coastal state 
and to the groups of problems enumerated above, the belt of adjacent sea 
(whether territorial sea or contiguous zone) is one in which: 

1. In relation to security and neutrality.—The waters are policed, to enforce 
national laws relating to immigration, collection of customs, prevention of 
smuggling, ete. 

Salvage and other operations are controlled. 

in time of peace, warships of foreign states are not invariably accorded the 
right of passage without consent. 

The coastal state has the unquestioned right to ward off attacks, and to stop 
vessels or airplanes suspected of unfriendly intentions, before they can attack the 
mainland or ships lawfully in its waters. 


*An article on “Delimitation of Seaward Areas under National Jurisdiction” by the 
present writer is being published, almost simultaneously, in the American Journal of Inter 
nati onal Law (April 1951), in which delimitation principles and techniques are suggested 

(1) seaward limit of the t« rl itorial sea and of any contiguous zones; (2) base line for 

de er ig the oe -rritorial sea; (38) outer limit of inland waters; (4) median lines in gulfs, 

: . (5) lateral boundaries through the territorial sea, from land to hich seas; and 

delimiting ‘the territorial sea; (3) outer limit of inland waters; (4) median lines in gulfs, 
continental shelf, etc. 

‘The two articles were prepared at the same time and may advantageously be studied 
t er. The Review article is largely written around the data presented in Table I and 
on th e accompanying world map and considers the factors of geographical distribution of 
divergent claims in adjacent seas. The American Journal article is, in a sense, a sequel 
to one in the same periodical by the present writer entitled “Delimitation of the Territorial 
Sea: The Method of Delimitation Proposed by the Delegation of the United States at the 
Hague Conference for the Codication of International Law” (Amer. Journ. of Internatl 
Law, Vol 24, 1930, PP. §41-555). These twin articles are designed to be useful to special 
ists in internation al law and poli ties. 

This geographical stads is designed chiefly to report and organize the facts, not to pro- 
pose solutions of prob re ms. But where suggestions or leading questions have seemed suf- 
iciently obvious and significant to the writer, it has been considered appropriate to introduce 
them. hn a. geegeenber the writer is indebted to several lawyers ,Judge Manley O. Hudson, 
Professor Stefan A. Riesenfeld, Mr. Richard Young) for checking and suggesting improve- 
ments in the legal elements, but the sole responsibility rests with him. 
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The coastal state, if a neutral in time of war, has a duty to use all available 
means to prevent any belligerent from preparing for an attack on another 
belligerent.° 

2. In relation to merchant shipping.—Foreign ships, in waters other than 
when en route to and from ports, have only the right of innocent passage, not 
to remain stationary, or to hover. 


3. In relation to fishing.—Nationals of the coastal state have exclusive fishing 
rights. 

The coastal state may license foreign fishing vessels, and may obtain revenue 
therefrom, to fish in the territorial sea; for example, for bait needed in high-sea 
fishing, as for tuna fishing. 

4. In relation to mineral exploitation——The coastal state has sole rights of 
mineral exploitation, reserved for its nationals if desired. 

The coastal state has the right to grant licenses or concessions to foreign 
corporations or states for mining operations. 

5. In relation to sanitation, health, and water pollution—The coastal state 
may take any measures deemed necessary to protect the health of its nationals, 
such as quarantine and medical examinations." 

The coastal state may take measures to prevent pollution of its waters, such as 
establishment of areas adjacent to the coast within which the discharge of oil 
from vessels is prohibited.* 

6. In relation to air transport.—The coastal state has the right to control and 
police all flying over adjacent waters within its acknowledged jurisdiction. 

Since planes are able to fly over land as well as over adjacent waters but are 
unable to take refuge from storm without landing, they do not find themselves 
in situations analogous to those surface ships in distress. The whole field of 
aviation is one of active development of legal rights and obligations. 

All these rights are admitted with reference to the territorial sea, and some of 
them for contiguous zones if navigation on the high seas is not interfered with. 

The accuracy with which offshore operations can be located should be taken 
into account in relation to the width of the territorial sea or of the contiguous 
zone(s). Factors that affect the accuracy of location are shore topography, 
elevation of terrain, visibility of points on shore (including lights) from the 
sea, distances of operations from shore, and the existence of electronie aids on 
shore and the availability of apparatus on board a ship to make use of such 
aids. It varies, too, with the nature of operations in the offshore waters. Sta- 
tionary activities, such as petroleum exploitation or pearl, chank, coral, or other 
“sedentary” fishing on the sea bottom, can be located accurately at a considerable 
distance from shore. Small fishing vessels are frequently unable to determine 
their position with accuracy—according to distance from shore, general visibility, 
etc.—but in increasing numbers they are being equipped with electronic aids. 
Ocean-going vessels should be equipped to determine their position with reason 
able accuracy. 


WipTHs or ZONES CLAIMED BY COASTAL STATES 


“Width” as employed in this article means minimum width measured from the 


outermost mainland or island. In delimitation techniques it signifies the radius 
of the ares of circles whose outer “envelope” constitutes the seaward or outer 
limit of the territorial sea, or of any contiguous zone.° 

The widely divergent claims revealed in Table I and on the accompanying 
world map may give an impression of hopeless chaos. But there is more order 
than at first seems apparent; in fact, something of a regional or geographical 


*It will be recalled that Greece, doubtless because of the difficulties of fulfilling its obli- 
gation as a neutral in time of war (with its exceptional extent of coast line and without 
a large navy), indicated at the Conference for the Codification of International Law held at 
The Hague in 1930 that it would be willing to accept a territorial sea of two miles. 

‘Regarding multilateral sanitary conventions to which the United States is a party, se« 
G. H. Hackworth: Digest of International Law (8 vols., Washington, 1940-1944), Vol. 
2. 1941, p. 132. Regarding the sanitary convention for aerial navigation, concluded at 
The Hague, April 12, 1933, see Vol. 4, 1942, pp. 367-368. 

$ On the preliminary conference on oil pollution of navigable waters, held in Washington, 
June 8-16, 1926, see Hackworth, op. cit., Vol. 2, p. 343. 

®*This is a line every point on which is the specified number of miles from the nearest 
point on either mainland or island. See Figure I in the writer's article ‘“‘Delimitation of 
Seaward Areas under National Jurisdiction” (referred to in footnote 4 above), illustrating 
techniques of delimiting both the territorial sea and contiguous zones. The language em 
ployed in treaties, laws, decrees, and the like should of course be so precise that it conveys 
one clear meaning only, so that the line could be delimited by a surveyor or an engineer. 
Unfortunately, such vague expressions as “[any given number of] miles parallel to thé 


general trend of the coast” and “following the geographic parallels” are sometimes used 
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pattern is discernible. And much more significant is the evidence of order in 
the relation of the width of the belt of sea claimed to the volume of the State’s 
commerce by sea and air; in general, if the commerce is great, the zone claimed is 
narrow. Moreover, an impressive number of states that have relatively small 
foreign commerce also claim the minimum three-mile zone of territorial sea. 

Claims to specific widths of territorial sea are embodied in the constitutions 
of some nations, in laws, decrees, and proclamations of others, and in court 
decisions. Some seem to have no legal authority establishing any claim. In- 
quiries addressed to official authorities in some countries elicit the reply that 
the matter of national claims in adjacent waters has never been handled by any 
branch of the government, and that it relies on international law to disclose the 
zones in which it should enjoy the rights accorded. 

In compiling Table I and the world map, proposed and pending legislation and 
constitutional amendments have been ignored except as they are referred to in 
the notes. Although some of these proposed measures have been widely publi- 
cized and tend to reveal current patterns of national thinking, they have, of 
course, no actual authority. 


“Distance terminology” requires a word of explanation. National claims in 
adjacent seas are customarily expressed in nautical, or sea, miles (geographical 
iniles), and occasionally in kilometers, but never in English land, or statute, 
miles. The nautical mile is generally accepted as exactly or approximately 
equivalent to 1,852 meters.” 


TERRITORIAL SEA 


The territory of a coastal state includes a belt of adjacent waters known as 
the “territorial sea.” International law accords to each coastal state sover- 
eignty over its territorial sea.” 


In Table I, if two or more widths of territorial sea have been claimed by a state 
at different times, only unequivocal claims to the full sovereignty rights accorded 
in international law are regarded as claims to ‘‘territorial sea.’’ Claims that are 
somewhat limited as to specific functions or rights within waters outside the usual 
seaward limit of the territorial sea are considered to be claims to “‘contiguous 
zones,”’ regardless of the phraseology in which they are asserted. Therefore even 
where a nation has announced to the world that its recent claims to a wide zone 
embrace full sovereignty and supersede earlier claims to a narrower territorial sea, 
it has usually not seemed reasonable to the writer to regard them as claims to 


For a concise discussion of the origin and definition of the terms ‘‘mile,” “league” and 
‘lieu,’ “geographical league,” “old Norweigian league,” and others see Christopher B. V. 
Meyer: The Extent of Jurisdiction in Coastal Waters, Leiden, 1937, pp. 521-522. See 
also Jessup, op. cit., pp. xxxvii—xxxviii. 

The “sea mile,” which navigators use for measuring distances, is the length of one 
minute of arc measured along the meridian in the latitude of the place. Because the earth 
is not a perfect sphere, the value varies with the latitude; it is about 19 meters greater 
near the poles than at the equator. But it is the convenience of taking the scale from the 
latitude divisions in the side margins of a hydrographic chart (60 sea miles to the degree) 
that argues for the general use of this unit of measure in all distances on the sea. 

The ‘“‘nautical mile,’’ used for calculating speeds, etc., varies for different countries. Its 
value as exactly 1,852 meters has been adopted by a number of countries (as recommended 
by the International Hydrographic Bureau), and its adoption as the invariable length of the 
nautical mile was recommended by the United States delegation at the Codification Con- 
ference at The Hague in 1930. The British nautical mile is 6,080 feet. The United States 
nautical mile is 6.080.20 feet, which equals 1,853.248 meters or 1.000674 international 
nautical miles. 

For convenient reference the following equivalent values are given : 

1 international nautical mile=1,852 meters=1.151 statute miles 
3 international nautical miles—5,556 meters— 3.452 statute miles 
1 kilometer=0.539957 international nautical mile 

Air distances are increasingly measured in nautical miles (on land as well as on sea), 
and air speeds therefore in “knots” (nautical miles an hour). 

The term “territorial sea” was recommended in preference to the commoner “territorial 

waters” in the draft report of the First Sub-Committee (legal) of the Second Committee 
(known as the Committee on Territorial Waters) at the Conference for the Codification 
of International Law held at The Hague in 1930; it had been found that the second term 
was sometimes used to indicate the sum total of “inland waters” and “territorial waters” 
in the narrower sense (Acts of the Conference * * *, Vol. 8. Minutes of the Second 
Committee, League of Nations Publ. €.351(b).M.145(b).1930.V., Geneva, 1930, pp. 202 
and 213). ‘Marginal sea’ and “littoral sea” are widely used equivalents of “territorial 
sea.”’ 
12 “Tt will be pointed out that within three miles of the coast, a state may under interna- 
tional law, exercise any jurisdiction and do any act which it may lawfully do upon its 
own land territory. Exception must be made to this general statement only in favor of the 
servitude known as the right of innocent passage” (Jessup, op. cit., p. xxxiv). “The right 
of [innocent] passage includes the right to stop or to anchor, but insofar only as the 
same is incidental to ordinary navigation or is rendered necessary by force majeure or by 
distress” (Minutes of the Second Committee [op. cit.], p. 203). 
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“territorial sea,”’ and accordingly they have generally been represented as claims 
to a “contiguous zone.”” The table and its notes should reveal what is actually 
claimed, and the interpretation placed on the claims by the writer in compiling 
the table andthe map. It will be noted that the widths of ‘‘territorial sea claimed’’ 
range from 3 to 12 miles, and that, although a number of contiguous zones are less 
than 12 miles wide, all claims of more than 12-mile territorial sea appear as ‘‘con- 
tiguous zones claimed.” 
CONTIGUOUS ZONE OR ZONES 


Rights in the waters beyond the limit of the territorial sea have been asserted 
by a great many states. hese waters are commonly called an “adjacent zone” 
or ‘‘contiguous zone.”’ The claims invariably relate to some specific function or 
interest—customs enforcement, security, fishing, and so on. 

Professor Gilbert Gidel, author of the monumental three-volume work ‘‘Le droit 
international public de la mer” ¥ and delegate of France at the Hague Conference 
in 1930, has expressed the opinion that if the ardent supporters of the three-mile 
limit had agreed in 1930 to recognition of rights in an adjacent zone or zones, 
agreement would probably have been possible in drafting a convention regarding 
the territorial sea that would have been acceptable to the majority of states. 

It will be noted that in Table I the ‘“‘contiguous zones claimed” range from about 
6 miles to 200 miles and even to the ‘‘continental shelf.” 


TaBLEe I.—National claims in adjacent seas '2% 


{Widths of all zones claimed are in nautical miles from low-tide coast line; contiguous zones are therefore 
defined in nautical miles as if they included the territorial sea. n. d.=no data] 


| | 
| Territorial | Contiguous | 1 : 
™ | . e ° Juter iits 
Country sea zone(s) Terms in which claimed - ar wot, = =~ 
| claimed | claimed | ; aiciataleaa 


EUROPE 


Albania ; ‘ 
Belgium aie ...-.| Not speci- | 


Bulgaria | eee ae eet biaiesnaeh Inland waters of bays 
(harbors) of Varna 
and Burgas defined 

| by straight lines. 

Denmark ..........| 3 hin tit | ‘Denmark adopts as a general | In a bay or fiord, a 

rule a distance of three nauti- straight line nearest 
cal miles.” ¢7 the entrance where 
width does not ex- 
ceed 10 naut. mi. 
| One sea league (15 to a degree of 
latitude, therefore 4 naut. mi. 
for customs purposes. As be- 
tween Scandinavian countries, 
it covers exclusive fishing priv- 
ileges, etc.® 
The territorial waters * * * in 
the Gulf of Finland shall have 
a width of 4 naut. mi.’ 

Measured from the line 
connecting the outer- 
most islands and 

| skerries 
| Fisheries; neutrality. No law 
| __ prescribing uniform width. 
National defense (decrees Sept. 
29, 1929, June 1, 1930, and Oct. 
1, 1934), 
‘ , . I hehe 
Germany........../ 3 Not defi- | 


Great Britain 
See footnotes at end of tables, 


8 Vol. I, Introduction—La haute mer; Vol. 2, Les eaux intérieures; Vol. 3, La mer territoriale et la zone 
contigué, Chateauroux, 1932-1934. The plan was to complete the great project with a fourth volume, on 
the laws of war at sea. 

4 Gidel, op. cit., Vol. 3, pp. 150 and 485-486 ef seg. See also Gidel’s course at the Academy at The Hague, 
48” veil des Cours (1934), pp. 190-192. 
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TABLE I.—National claims in adjacent seas—Continued 


} | | 
| Contiguous | 
zone(s) 


claimed 


Territorial 
Country : Terms in which claimed 


sea 
claimed 


lcspcoeandaesiccinnepilel | “Marginal sea * * * except as 
| otherwise provided by regula- 
* #77 15 


Greece 


tions in effect. * 

For reasons of security the mar- 
ginal sea shall extend 10 naut. 
mi. seaward.'¢ 


4 mi. from 


spring-tide coast 
line.'8 


| For fisheries, subject to treaty 
| Obligations. 


territorial sea.22 

Roadsteads delimited by the 
government form part of the 
territorial sea, including those 
exceeding 3 mi. from low- 
water mark.33 





| For customs purposes, 10 mi. of 
Resolution of Oct. 28, 1932. 


smuggling. 


| Coastal defense and customs ” 
smuggling. 
Portugal epic me 
Rumania 
Spain 


| For fiscal (customs, police) pur- 
poses.* 


Sweden... 
claimed by Sweden since 1779, 
at least for certain purposes.*3 





Re eee 
Union of Soviet So- 

cialist Republics. the state border of the Union 

| of 8. S. R. there are estab- 

lished: * * * (c) on 

maritime border; a maritime 


zone 12 miles wide, measuring | 


from the line of lowest tide, 
both on the continent and on 
islands, except in cases pro- 
vided for by international 
agreements of the 
8. 8S. R. (Collection of Laws 
and Decrees of the Workers’ 
and Peasants’ Government of 
the Union of Soviet Socialist 


Republies, No. 62, Nov. 19, 


1927, Art. 625). 
See footnotes at end of tables. 


1852 meters each, by Royal | 
| Convention to prevent alcoholic | 


Convention to prevent alcoholic | 


Sometimes stated to have been 


the | 


Union of | 


Outer limits of inland 
waters: special claims 


Bays and gulf declared 
inland waters within 
straight line drawn 
across the entrance 
where opening not 
more than 20 mi.'6 

Bays and fliords within 
straight lines not over 
12 mi. are claimed as 
inland waters.!8 


In bays and gulfs, in- 
land waters within 
outermost line not 
over 20 mi. long. 


Bays: the 10-mi. rule. 


By Royal Resolution 
of July 12, 1935, a line 
through 48 basic 
points is defined as 
the base line for 
measuring the terri- 
torial sea. (Correc- 
tion of one point by 
Royal Resolution of 
Dec. 10, 1937.)% 


Gulf of Puck declared 


inland waters.?’ 


10-mi. bay rule. 


Territorial sea meas- 
ured from the coast 
or from the farthest 
outlying islets or 
skerries that are not 
continually washed 
over by the sea. 
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TABLE I.—National claims in adjacent seas—Continued 


Territorial | Contiguous | Seb , 3 
Country sea zone(s) Terms in which claimed See = ms 
claimed claimed aters: Spec aims 


Yugoslavia Ter. sea, 6 mi. (Art. 5) Outer limits of inland 
waters defined in 
bays and gulfs, and 
between islands (Art. 
3). 

For security, may search foreign 
ships 4 mi. beyond the 6-mi. 
ter. sea (Art. 8). 


Burma : | No specific legislation. It is 

| here assumed that the data re- 

lating to India, of which 

Burma constituted a part un- 

2 til 1937, are relevant. 
in- Cambodia, Laos, | ; ‘ | By decrees of Dec. 9, 1926, and 

thin Vietnam (former | Nov. 22, 1928, laws of metro- 

not Fr. Indochina). | politan France relating to fish- 

ing were made applicable to 

the colonies. 

tle.33 a! went By decree of Sept. 22, 1936, fish- | 10-1 rule in bays for 
. | | ing within 20 km. (10.8 mi.) ishing purposes. 

was reserved for native and 

French fishermen on coasts of 

Indochina. 

Rights in pearl and 
chank fisheries out- 
tion | — _— waters 
. es “37 
tea Shins = Information lacking on position 
d as of the Peiping regime concern- 
for ing the territorial sea. Other 

envio governments of ¢ shina have re- 

sret> | garded 3 mi. as the t rritori al- 

t by sea width; e. g. at the Codifica- 

n of | _tion € onference, 1930. 5 , 

| No specific legislation. Several | Rights in pearl and 
court decisions.* | chank fisheries out- 
side territorial waters 

reserved.% 

3 mi. from low-water mark of is- | Bays within line where 
lands, including reefs and width does not ex- 
banks that emerge at low tide ceed 10 mi 
if within 3 mi. of islands.** 

6 naut. mi. from line of lowest 
tide is territorial sea of Iran.‘ 

For security, defense, and inter- 
ests of the state, the Imperial 
Government has right of sur- 
veillance in a maritime zone 
extending 12 naut. mi. from 
line of lowest tide [all coasts].‘ 





neas- Persian Gulf | 
coast waters."! 
thest 
; oor 
Po re | (?) mn. d._..|_...-...._....| No specific legislation - -- 
3 | 3 ..--..------| ‘‘Territorial waters” means any 
| part of the open sea within 3 
naut.mi.ofthecoast * * * 
measured from low-water 
mark.‘ 
“The Japanese delegation ac- | 
cepts the three-mile limit 
without an adjacent zone.’’ 
No specific information found 
For fisheries, 1921; for national 
defense, 1948.45 | 
slime a in ..| Assimilated for appli- 
cation of penal law, 
the territorial sea 
within 20 km. (penal 
code of Lebanon, 
decree-law No 340/NI 
of Mar. 1, 1943). 


Japan 





Korea... 
Lebanon 





See footnotes at end of tables. 
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TABLE I.—National claims in adjacent seas—Continued 


Territorial | Contiguous 
sea zone(s) 
claimed claimed 


Country 


nee 


Oman 
Pakistan. _-. 


Philippines - -..- 


Oe 


Saudi Arabia.....-. 


| Persian Gulf 
waters. 


Other Shiekhdoms 
of the Persian 
Gulf: 

Bahrain 


Qatar, Kuwait, | ¢ 
Trucial| 
Sheikhdoms. 


See footnotes at end of tables. 





| “The coastal sea * * * 
side the inland waters * * * | 
six nautical miles {all coasts]}.’’ 4 | 





Terms in which claimed 


Pakistan constituted a part 
until 1947, relating to the 3-mi 
limit is regarded as relevant. 


| Sea bed to 100-fathom contour 
included in the territories of | 


Pakistan, by declaration of 


Mar. 9, 1950 (Gazette, Mar. 14, 


1950). 
Recognized in numerous court 
decisions. 


For petroleum, the Continental | 


Shelf, or its analogue in ap 
archipelago.” 
out- 


For fisheries, 1921 5?_. 


Criminal jurisdiction: territorial | 


sea and overlying air space, to 
20 km. (10.8 mi.).8 
No defininitive legislation °4__ 
Three miles’ distance 
tutes territorial waters, in- 
cluding the Black Sea and the 
Straits. 


| All ‘*bays’’ 





| The 





consti- | 


Outer limits of inland 
waters: special claims 


Installation or use of 
wireless station for 
radiotelegrapbhy, 
radiotelephony, or 
broadcasting forbid- 
den within 20 km. of 
coast (law of June 2, 
1949). 


within 
headlands; island and 
island groups and 
shoals connected with 
one another or main- 
land by lines not 
exceeding 12 mi.‘ 
subsoil and sea 
bed of Saudi Arabia’s 
“coastal sea” areas of 
the Persian Gulf “are 
declared to appertain 
to the Kingdom of 
Saudi Arabia and to 
be subject to its juris- 
diction and control”’ 
(by Royal Pro- 
nouncement, May 28, 
1949; English trans., 
Amer. Journ. of In- 
ternatl. Law, Vol. 43, 
1949, Suppl. pp. 156- 
157). 


| “The sea bed and the 


subsoil of the high 
seas of the Persian 
Gulf * * * belong to 
the country of Bah- 
rain and are subject 
to its absolute au- 
thority and jurisdic- 
tion.’’ Boundaries to 
be determined after 
consultation with 
neighboring govern- 
ments.5° 
Essentially identical 
with Bahrain proc- 
lamation.®! 
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TABLE I.—National claims in adjacent seas—Continued 


j 

Territorial | Contiguous 

Country sea zone(s) 
claimed claimed 

| 


| 6 le 2m .| 


| | 
| 


| 
| 
| 


U."8s. 8. R. 
under Europe). 
naan tees 
Colonies, ete.: 
British__- 
Portuguese. 


AMERICAS 


Argentina-. 


waters: special claims 


i j ; Outer limits of inl: 
Terms in which claimed uter limits of inland 


Military zones: Forbidden areas 
may extend up to 6 mi. (Law 
1110 of June 21, 1927). Cir- 
cular note verbal of Ottoman 
Foreign Ministry, Oct. 1, 1914, 
stated that territorial waters 
for military purposes are 6 mi. 
for Black Sea, Archipelago, 
Mediterranean, Red Sea, Sea 
of Oman, and Persian Gulf. 


Public property of the general | For fishing, claim to 
State * * * includes sea “territorial sea’’ 10 
* * * to 1 marine league. mi. wide and to cer- 

tain wide gulfs: San 
Matias, San Jorge, 
and Nuevo. 

Right of police * * * secu- 
rity * * * and fiscal laws 
* * * to 4 marine leagues. 


| Continental shelf and “‘epicon- 


| 3 mi. parallel to the shore ® 


tinental sea” declared ‘‘subject 
to the sovereign power of the 
nation.” 5 


| Coastal fishing up to 12 mi. from 


Chiles... 
Do 


Do 


Colombia 


Costa Rica 





Dominican Repub- 
lic, ' 


See footnotes at end of tables. 


sie 7 * 


coast.® 
Underwater shelf, including is- 
lands, under exclusive juris- 
diction and domination of the 
Federal Union.® 
Hudson Bay, with en- 
trance channels hav- 
ing least widths of 10 
to 50 miles, and ice- 
bound about 8 
months of the year, 
is claimed as ‘‘wholl 
territorial water 
Canada.”’ 6 
‘ertain bays 
the North 
Fisheries Arbitration 
1910, are exclusively 
( for fish- 
eries purposes.** 
Territorial sea, national domain, 
1 marine league. 
Right to enforce the law, and 
security, 4 marine leagues.‘ 


| National sovereignty over the 


continental shelf and adjacent 
seas to 200 marine miles from 
continent and islands pro- 
claimed June 23, 1947, for re- 
serving, protecting, preserving, 
and making use of all natural 
resources.” 
Relating to fishing and hydro- | 
earbons (Law 14 of 1923, Art. 
7). 
the territorial seas in | Golfo de Nicoya within 
the extension and conditions straight | from 
determined by international Cabo Blanco to 
law.’’ % Punta Judas, and of 
Golfo Dulce within 
line from Punta Ma- 
tapalo to Punta del 
Blanco. 


ine 


Bay of Saman4 con- 
sidered inland waters 
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TABLE I.—National claims in adjacent seas—Continued 








Territorial | Contiguous ; Outer limits of inland 
Country sea zone(s) Terms in which claimed : RIS OS SNAG 
claimed claimed waters: special claims 

| 


| 
Territorial water and national | 
domain, 1 marine league.’¢ 
Police control * * * security 
| fiscal laws, 4 marine leagues.”° | 
For fishing purposes (regulations | Colén Archipelago 
of Feb. 2, 1938). (Galdpagos) base line 
claimed as line con- 
necting outermost 
points of the islands. 
Gulf of Fonseca re- 
garded historically as 
a closed sea, belong- 
ing undividedly to 
El] Salvador, Hon- 
duras, and Nicaragua, 
subject to a special 
| regime. 
| For police powers * * * se- 
curity and * * * fiscal laws."! 
The adjacent sea within 200 ma- 
rine miles is asserted to be 
territory of El Salvador, by 
constitution that became effec- | 
| tive Sept. 14, 1950, Art. 7. } 
Guatemala | 12 ff Petroleum resources “to the | Bay of Amatique 
* edge of the continental shelf.”’ 73 claimed as historic. 
aiti 


Honduras__. | 6, eS _.| Dominion over 12 km, from 
| lowest tide.”5 
Do ' 


Do | Bi ae | ce its & 
Mexico__.___- | _.----|--------------| Claim of 3 naut. leagues, or 
16,668 meters. 

Do eae . She Presidential declaration, Oct. 29, 
1945, asserted jurisdiction. pro- 
tection, and control over the | 

continental shelf.” 
Nicaracua_______. 3(? 7 : No specific law, apparently.78. . 
Do 


Panama 











| Fishing by foreign ves- 
| sels forbidden in Pa- 
cifie waters north of 
8° 30’ N.8 








The national jurisdiction, for 
general fishing purposes | 
* * * the continental | 
shelf. | 
mi. from coast and islands | 
(Reglamento de Capitanfas y | 
de la Marina Mercante Na- 
cional, 1940, Art. 4). 

National sovereignty and juris- | 
diction asserted over the con- | 

tinental shelf, and over the 

ocean within 200 mi. of main- | 
land and islands, to protect, | 
preserve, and utilize the re- | 
sources of all kinds, in or un- | 
der the ocean.” | 

United States. ie : 

Do ete i 1s sate For customs purposes, lawful to | 
board any ships within 4 | 
leagues of the coast, if bound | 
to the United States (Act of 
Mar. 2, 1799, I Stat. 648).*4 85 

Cont. Shelf_.| “** * * natural resources of 
the subsoil and sea bed of the 
continental shelf beneath the 
high seas but contiguous to 
the coasts of the United States | 
[regarded] as appertaining to | 
the United States, subject to | 
its jurisdiction and con- | 
trol.”’ 6 87 

Uruguay. sskel . : Neutrality declaration, Aug. 7, | 10-mi. rule for bays. 

1914; 5 mi. from mainiand and | 
islands, from visible outlying | 
shoals, and the fixed marks | 
that determine the limit of 
| the banks not visible. | 
See footnotes at end of tables. 
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TABLE I.—National claims in adjacent seas—Continued 


Territorial | Contiguous Bhi os 
Country j sea zone(s) Terms in which claimed Outer limits of inland 
| claimed claimed waters: special claims 


Venezuela * Territorial waters within 5556 
meters (3 mi,)% 
Do Sas ie od For exclusive purposes of vigi- 
| lance, security, and protection 
| 
| 
| 


of the national interests.* 
Colonies, ete.: 
British * pa A 
Cont. Shelf 
Bahamas and Jamaica, the 
boundaries of which were ex- 
tended to include the area of 
the continental shelf in 1948, | 
and British Honduras and the 
Falkland Islands in 1950.% 


French : anton =. Generally, as in metropolitan 

France. 

Nether- | 3....-..- .....------| Generally, as in metropolitan 
lands. | Netherlands. 


AFRICA 


Egypt......- eee .---| From inland waters, lowest | “Bay of El Arab, 
low-water mark on shore, and * * * owing to its 
base lines including island geographical config- 
uration,’ wholly ter- 
ritorial waters.” 





Security, navigation, fiscal and 
Liberi Sanitary Matters.*4 
Lo reece 
Morocco. -. 
Union of South | 
Africa. | 
Colonies, ete.: | 
Belgian 
[Congo]. 
British 
French....-| : 
(Former) | 
Italian. 
Portuguese} 3 
Spanish..-.| 





“PACIFICA” 





Australia__..__- 
New Zealand_.- - 
Colonies, ete.: 
British _- F Patacien | Generally as in Great Britain. 
In the case of Fiji, the 3 mi. 
is measured from low-water 
mark of the seaward side of 
the reef fronting such coa 
any (Ordinance, Jan. 1, 
French 


a 





1 For “Bases of Discussion” drawn up by the Preparatory Committee for the Conference for the Codi- 
fication of International Law, The Hague, 1930, and for replies by governments, see League of Nations 
Publ. C. 74. M .39. 1929. V. (referred to in these notes as L. of N. 1929). e “Bases of Discussion’”’ were 
reproduced in Amer. Journ. of Internat). Law, Vol. 24, 1930, Suppl. pp. 25-46.) 

2 For record of viewpoints of delegations to the Codification Conference, as given informally at a session 
on April 3, see League of Nations Publ. C. 351 (b). M. 145 (b). 1930. V. (cited in text footnote 11; referred 
to in these notes as L. of N. 1930), pp. 123-125. (Reproduced in Amer. Journ. of Internat]. Law, Vol. 24, 
1930, Suppl. pp. 253-257.) A convenient table summarizing these views is found in Hackworth, Digest of 
International Law (cited in text footnote 7), Vol. 1, pp. 628-629. 

3 In addition to the publications cited in notes 1 and 2, the following authors and titles were used exten- 
sively in the compilation of this table: Henry G. Crocker: The Extent of the Marginal Sea, Washington, 
1919; Philip C. Jessup: The Law of Territorial Waters and Maritime Jurisdiction, New York, 1927; William 
E. Masterson: Jurisdiction in Marginal] Seas with Special Reference to Smuggling, New York, 192% 
Christopher B. V. Meyer: The Extent of Jurisdiction in Coastal Waters, Leiden, 1937. 

4 Laws and conventions cited in reply to the Preparatory Committee for the Codification Conference; 
see L. of N. 192% (cited in note 1), p. 120. 

5 Decree published in Bulgarian State Gazette, No. 243, Oct. 28, 1936. 

® Reply to the Preparatory Committee for the Codification Conference; see L. of N. 1929 (cited in note 1), 
p. 122. The reply adds: ‘‘In former times the breadth was frequently four nautical miles as, for instance, 
in the Royal Decree of February 22nd, 1812, which is still in force.”’ 

7 There are special provisions relating to Greenland which are not within the scope of the present study. 

§The Royal Decree of February 22, 1812 (covering Denmark and Norway), although concerned with 
neutrality, is generally regarded as fixing the territorial-sea limit for Denmark—at one sea league (15 to @ 
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degree of latitude) or 4 naut. mi. Denmark is a party to various Scandinavian treaties, etc., in which the 
4-mi. limit prevails. 

* Finland and the U.S. 8. R., bv peace treaty concluded at Dorpat, Oct. 14, 1920, Art. 3. Specific water 
boundary defined in certain waters; around islands belonging to Finland outside territorial waters proper 
the territorial sea is 3 naut. mi. wide. 

1” The Convention for Suppression of Contraband in Alcoholic Goods, signed at Helsinki, Aug. 19, 1925, 
established as between the maritime states of the Baltic and Norway a zone of maximum 12 naut. mi. from 
the coast or the line connecting the outermost islands and skerries, applying to their national laws on contra- 
band, to vessels that are obviously engaged in contraband traffic. The convention was ratified by Danzig, 
Denmark, Estonia, Finland, Germany, Latvia, Lithuania, Norway, Poland, Sweden, and the Soviet Union. 
See Meyer, op. cit. (in note 3), pp. 423-424. 

1! See L. of N. 1929 (cited in note 1), p. 159. 

12 Seaport customs ordinance, Nov. 3, 1937. 

18 In reply to the Preparatory Committee for the Codification Conference, Germany favored ‘‘a further 
three nautical miles” for customs inspection and the policing of shipping; see L. of N. 1929 (cited in note 1), 
Plecs At the session on Apr. 3, 1930, the German delegate simply favored the 3-mi. rule, together with an 
adjacent zone. 

4 At the Codification Conference the British delegate, on Apr. 3, 1930, stated: ‘‘The British Delegation 
firmly supports * * * a territorial belt of three miles without the exercise, as of right, of any powers by 
the Coastal State in the contiguous zone.”’ See L. of N. 1930 (cited in note 2), p. 123. 

15 Emergency law 230 (1936). 

© Law 4141, Mar. 26, 1913, on Passage and Stay of Merchant Vessels, and Policing of Ports and Harbors, 
in Time of War. 

17 Iceland is especially concerned in obtaining international agreement to protection of its fishing (now 
being depleted by operations of fisheries of many nations). 

18 Dating to 1859, and reaffirmed in Liquor Act No. 33, Jan. 8, 1935, 

- Law No. 44, Apr. 5, 1948, regulates fisheries “‘within limits of the continental shelf,”’ subject to treaty 
obligations, 

20 Code of Navigation, Mar. 30, 1942, Art. 2, establishes 6-mi. limit and 20-mi. rule for bays. Italy has 
claimed different widths for specific purposes; in reply to the Preparatory Committee for the Codification 
Conference, Italy claimed 6 mi. of territorial sea ‘‘and special rights for a further six miles’’; see L. of N. 1929 
(cited in note 1), p. 167. Special claims include: 

3 mi., in Italo-Turkish convention of Jan. 4, 1932, delimiting territorial waters of Castelrosso, and in fishing 
regulations for Libya, Mar. 27, 1913. 

10 km. (5.4 naut. mi.), in customs law for Italian Somaliland, Art. 66. 

10 mi., in transit and sojourn of merchant ships near coastal fortifications, law of June 16, 1912. 

12 mi., in organization of Libyan customs, laws of Feb. 4, 1913, and Mar. 14, 1932, 

21 See L. of N. 1929 (cited in note 1), p. 177. 

22 Adopted for several treaties, including: North Sea Fisheries, 1882; United States-Netherlands con- 
vention, Aug. 21, 1924, smuggling intoxicating liquors; proclamations of neutrality, 1914 and 1939. 

23 Neutrality proclamation, Sept. 1, 1939, Art. 1 (2). 

% Dates from Royal Decree of Feb. 22, 1812 (of Denmark), claiming one sea mile for customs purposes. 
Norway defines the ‘‘sea-mile’’ as 7420 meters, equivalent to 4 naut. mi. (of 1852 m.) plus 12 meters. Regard- 
ing the confusion between the ‘‘sea league”’ of 7408 meters and the ‘‘geographical league’’ of 7420 meters see 
Meyer, op. cit. (in note 3), p. 235, footnote 1. 

25 For neutrality purposes Norway did not attempt to enforce its control beyond 3 naut. mi., because its 
4-mi. claim was not recognized by some of the belligerent powers. 

2% The manner of delimiting this base line is one of the points at issue in the United Kingdom-Norway 
fisheries case now pending in the World Court; see Amer. Journ. of Internatl. Law, Vol. 44, 1950, pp. 21-22, 
For a part of the base line see Fig. 1 in the writer’s Amer. Journ. of Internatl. Law article cited in text foot- 
note 4 

27 Presidential ordinance No. 789, Oct. 21, 1932. 

28 No conclusive data seem to be available. Jessup, op. cit. (in note 3), p. 42, observes: ‘‘The striking fact 
is that like Russia she [Portugal] has found it impossible to sustain a claim which denies the three-mile 
limit as a rule of international law.’’ In its reply to the Preparatory Committee for the Codification Con- 
ference, Portugal suggested an 18-mi. limit; see L. of N. 1929 (cited in note 4), pp. 183-184. And at the session 
on Apr. 3, 1939, the Portuguese delegation stated that “‘it desires a territorial belt of 12 mi. in width, but it is 
prepared to accept a belt of 6 mi. provided there is an adjacent zone also of 6 mi. in width”; see L. of N. 1930 
{cited in note 2), p. 125. 

29 Reply to the Preparatory Committee for the Codification Conference; see L. of N. 1929 (cited in note 1) 
p. 185. Rumania had limited its territorial waters to 3 mi., favored 6 mi. 

8° Reported to be found consistently in Spanish legislation since Royal Decree of May 3, 1830. For pur- 
poses of neutrality Spain has customarily indicated 3 mi. 

3! The delegate of Spain at the Codification Conference, on Apr. 3, 1930, declared: * * * The Spanish 
Delegation is in favour of six miles territorial water, together with an adjacent zone.”” See L. of N. 1980 
(cited in note 2), p. 124. 

82 See Jessup, op. cit. (in note 3), pp. 35-39. Only 3 mi was claimed for neutrality purposes during the 
World Wars. 

33 A series of 14 hydrographic charts, most of them 1: 200,000 ([Kort iver Sveriges maritima tullgrtins] 
“Kartan utgiven jimlikt Kungl. Brev den 25 oktober 1935," Kungl. Sjékarteverket, Stockholm, 1935), 
shows the inner boundary of the territorial sea as a series of straight lines, and the outer limit 4 mi. seaward 
therefrom. The definitive work on delimitation of Swedish inland waters, is stated to be ‘‘Griinsen fér 
Sveriges territorialvattens” by Professor Torsten Gihl (Statens Offentliga Utredningar, 1930). 

3% On the complicated history of Russian claims to the territorial sea see Meyer, op. cit. (in note 3), pp. 
235-262 and 424-430, especially pp. 427-430 and p. 425, footnote 3. In 1874 the Russian government stated 
that Russia always had recognized 3 mi. as the width of the territorial sea (p. 235); customs limit drawn at 
12 mi. by act of Dec. 10 (23), 1909. 

In general, it is stated by other authorities that the U. 8. 8. R. insists on the 12-mi. limit for its own ter- 
ritorial sea but claims the right for its vessels to approach within 3 mi. of the shores of other countries. 

85 Law 876 of Nov. 28, 1948, published in Yugolav Official Gazette, Dec. 8, 1948. 

26 The Government of Ceylon, since achieving Dominion status, continues to assert the claim previously 
made by the British Government with regard to the 3-mi. limit. 

27 Revised Legislative Enactments of Ceylon, Chap. 168. 

38 The Government of India in a letter of Dec. 15, 1928, associated itself with the reply of the British Gov- 
ernment to a questionnaire of the League of Nations. 

39 Territorial Sea and Maritime Belt Decree of 1939. 

40 Law defining territorial waters and zone of supervision at sea, July 15, 1934, Chap. I, Art. 1. (French 
translation in A. de La Pradelle [Lapradelle?], Recueil Général Périodique et Critique, Année 1935, Part 6, 

». 10.) 
. 41 Regarding proposed legislation introduced May 19, 1949, claiming the ‘‘continental shelf” in the Persian 
Gulf see Amer. Journ. of Internatl. Law, Vol. 43, 1949, p. 791. 
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@ Interpretation Ordinance No. 9, Mar. 29, 1945, Art. 2 (Palestine Gazette, No. 1400, Apr. 2, 1945)—Ci 
by Israel to United Nations International Law Commission, 1950. ot ar 
43 Apr. 3, 1930, at the Codification Conference; see L. of N. 1930 (cited in note 2), p. 124. 
4 See also the Japanese reply to the Preparatory Committee for the Codification Conference, L. of N. 1929 
ane - note Ds p. —, wie 6 
+ Fisheries: Decree of Hig ommissioner of the French Republic in Syria and Lebanon, No. 1104 
Nov. 14, 1921. National defense: Decree No.1 of the Colonel-General Commanding Lebanese Army, 
May 16, 104s (establishing a state of siege). z 
e line surrounding the Philippines described in the treaty of peace between the United States ; 
Spain, Dec. 10, 1398, Art. 3, within which Spain ceded the archipelago to the United States; the line aomned 
in the treaty of Nov. 7, 1900, in which Spain relinquished title to the additional islands of Cagayan Sulu and 
Sibutu; and the line defined in the convention between the United States and Great Britain, Jan. 2, 1930 
are all merely lines of allocation, and are not boundaries with any functions of their own. E ; 
ma Act, June 18, 1949 (45 Official Gazette 3192; map accompanying regulations under the act 
-» 4163). z 
* Saudi Arabia decree, May 28, 1949, Art. 5 (English trans., Amer. Journ. of Internat]. Law, Vol. 43 9 
Suppl. p. 154). “Territorial waters” are defined as embracing both the “inland waters” and the Seaman 
sea” (Art. 3). See also under Turkey, 1914 circular note verbal. aot 
2 Saudi Arehie soone, Siew ” 1949, Art. 6. 
See Amer. Journ. of Internatl. Law, Vol. 43, 1949 . 790-792; English trans abr: ‘lamati 
ibid, 5am bb, is 180, » Vo > » pp. 790-7 nglish trans. of Bahrain proclamation, 
1 See Amer. Journ. of Internat]. Law, Vol. 43, 1949, pp. 791-792, on these sheikhdoms, all of which hav 
long been in special treaty relations with the British. No width of territorial sea is po A ep a 
rule is reported, to apply. , 
83 Decree of High Commissioner of the French Republic in Syria and Lebanon, No. 1104, N 2 
83 Penal Code of Syria, decree No. 148, June 22, 1949. icant hat 
au“ Semiotticial indications are that Thailand is inclined to regard the 3-mi. limit as territorial sea. 
$5 Customs Law No. 5383, May 2, 1949, Art. 2. In order not to interrupt pursuit, the customs zone may be 


ed, 

8 Civil Code of 1929, Art. 2374. During World War I, Argentina proclaimed a 5-mi. neutral zone; see 
Jessup, op. cit. (in note 3), p. 47. 

8? Decree of Sept. 18, 1907, regulating fishing and hunting. 

#8 Presidential decree, Oct, 11, 1946. Amer. Journ. of Internatl. Law, Vol. 42, 1948, pp. 852-853, refers to 
its ‘‘studied lack of precision.” Sea Sree ee : 

& Decree 5798, June 11, 1940 (approving regulation for Captaincies of the Ports), Art. 17; includes rather: 
vague definitions of inland waters of bays. : 

® Decree Law No. 794, Oct. 19, 1938, Art. 2. 

61 Decree No. 28,840, Nov. 8, 1950. 

® Mr. Lester B. Pearson, delegate of Canada at the Codification Conference, said: ‘The Government 
of Canada is in favour of the three-mile territorial limit for all nations and for all purposes’’: (see L. of N. 
1930 [cited in note 2], p. 123). Meyer, op. cit. (in note 3), p. 268, quotes a Canadian Foreign Ojtice’ letter! of 
Oct. 21, 1925, accepting the 3-mile rule “but considers that special circumstances in connection with spe- 
cific waters may necessitate a departure from this general rule.” 

® Fisheries act, May 27, 1914, Art. 8, Sect. 10 (4-5 George V, Chap. 8). 

See agreement between Great Britain and the United States July 20, 1912, for certain modifications in 
the bays referred to. 

8 A ‘code of waters’ (cddigo de aguas) was adopted, which was published in the Diario Oficial, Feb. 11, 
1948, and went into effect June 11, 1948. On Aug. 18, 1948, a law was passed suspending its validity until 
Jan. 1, 1949. It has been suspended for the fifth time. By Title I, Art. 3, the adjacent sea up to 50 km. 
(27 naut. mi.) was asserted to be national domain, and the right to exercise security measures up to 100 km. 
was also asserted. 

% Civil Code, Art. 593. 

® Presidential decree, June 23, 1947. (See also Amer. Journ. of Internatl. Law, Vol. 42, 1948, pp. 853-854.) 

6 Ley de Aguas No. 276, Aug. 27, 1942, Art. 1. The highest court of Costa Rica (Sala de Casacidn) decided, 
Dec. 14, 1950, that territorial waters (in accordance with Art. 6 of constitution effective Nov. 8, 1949) extend 
3 naut. mi. from low-water line in accordance with principles of international law. By implication, wide 
claims of Decree Law No. 116, July 27, 1948, are invalid. 

6 At the Codification Conference the delegate of Cuba favored 6 mi. with an adjacent zone; see L. of N. 
1930 (cited in note 2), p. 124. 

7 Civil Code, Book II, Title III, Art. 582, 

1 Law of Navigation and Marine, Art. 2. 

73 Decree No. 2393, June 17, 1940. 

7 Congressional Decree No. 649, Aug. 1, 1949, 

% No provision in law; for defense, the government is understood to have adopted the distance of 6 naut. 
mi, on recommendation of the General Staff of the Haitian Army. 

75 Art. 153 of the 1936 Constitution of Honduras. 

% Decree No. 102, Mar. 7, 1950, amending Arts. 4 and 153 of constitution, claims the continental shelf. 
Decree No. 25, Jan. 25, 1951, approved Decree No. 96, Jan. 28, 1950, and, after citing claims by other 
American republics to the ‘“‘continental shelf,’”’ added confusion by declaring (in Art. 3) ‘protection 
and contol * * * inthe Atlantic Ocean over the entire extension of sea’’ within 200 mi. of mainland and 
islands. 

77 See Amer. Journ. of Internatl. Law, Vol. 42, 1948, pp. 851-852. 

78 The Central American Court of Justice, 1917, in its decision on the Gulf of Fonseca case, El Salvador v. 
Nicaragua, assumed a 3-mi. littoral zone of each of the three countries (including Honduras). 

7” Constitution, effective Nov. 6, 1950, Art. 5, declares that national territory includes the continental 
shelf, island shelves, aerial and stratospheric space. ‘‘Treaties and the law will fix limits not yet deter- 
mined.” 

8° Decree No. 6, Jan. 13, 1949. 

% Constitution, Mar. 1, 1946, claims the continental shelf. Also Decree 449, Dec. 17, 1946, Art. 3, regulating 
and fixing taxes for fishing for shark by foreign vessels within the jurisdictionai waters of Panama 

&% Executive decree, Aug. 1, 1947. See also Amer. Journ. of Internatl. Law, Vol. 42, 1948, p. 854. 

8 “Tt now is settled in the United States and recognised elsewhere that the territory subject to its juris- 
diction includes * * * amarginal beltofthesea * * * amarineleague * * *’ (Cunard S. 8. Co. 
2. Mellon, 262 U. S. 100, 122; quoted in reply of the United States to the Preparatory Committee for the 
Codification Conference, see L. of N. 1929 eited in note 1}, p. 132). 

™ See Sect. 54 of the act, quoted in reply of the United States to the Preparatory Committee for the Codi- 
fication Conference; see L. of N. 1929 (cited in note 1), p. 135. ‘‘Such provisions have been a part of every 
tariff act passed by Congress beginning with the statute of 1790 (1 Stat. 145) which introduced the 4-league 
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limit * * *” (District Court of the United States for the Eastern District of South Carolina, quoted in 
Hackworth, Digest of International Law [cited in text foot note 7], Vol. 1, pp. 686 and 687). 

% Regarding ‘the liquor treaties,’’ including one hour’s sailing distance, see Jessup, op. cit. (in note 3), 
Chaps. 6 and 7 (pp. 279-352). Regarding the Anti-Smuggling Act of 1935, and establishment of “‘customs 
enforcement areas” outside the 12-mile customs limit, up to 50 or even 100 naut. mi., see Hackworth, Digest 
of International Law (cited in text footnote 7), Vol. 1, pp. 664-666. 

% Proclamation No. 2667, Sept. 28, 1945 (Federal Register, Oct. 2, 1945, p. 12,303). See also Executive 
Order 9633, of same date (ibid., p. 12,305). 

* Proclamation No. 2668, also issued Sept. 28, 1945 (Federal Register, Oct. 2, 1945, p. 12,304), proclaiming 
the policy of the United States with respect to coastal fisheries in certain areas of the high seas, does not 
mention the “‘continenta] shelf” but “regards it as proper to establish conservation zones * * *” Execu- 
tive Order 9634, of the same date, ‘‘ordered that the Secretary of State and the Secretary of the Interior shall 
from time to time jointly recommend the establishment by Executive orders of fishery conservation 
zones * * *.’"? None have so far been established. 

8 The 5-mi. claim derives from the 1889 ‘“Treaty of Montevideo” on private international law; and from 
the 1940 South American congress on international law, treaty on international penal law, Mar. 19, 1940, 
Art. 12 (signed by Argentina, Bolivia, Brazil, Colombia, Paraguay, Peru, and Uruguay). See L. of N. 1930 
(cited in note 2), p. 125, for Uruguayan 6-mi. ‘“‘claim’’ at the Codification Conference. 

® Treaty between Venezuela and Great Britain, Feb. 26, 1942, defined ‘as between themselves their respec- 
tive interests in the submarine areas of the Gulf of Paria” by means of three “lines A-B, B-Y and Y-X” 
(British [Command Paper] Cmd. 6359, 1942; map in Venezuela, Treaties, Vol. 6, 1936-1942, pp. 719-723). 

*® Law of Navigation of 1944, Art. 3. 

* The Bahamas (Alteration of Boundaries) Order in Council, 1948 (No. 2574, Nov. 26, 1948); similarly, 
the Jamaica * * * Order in Council, 1948 (No. 2575, Nov. 26, 1948), and British Honduras * * * 
Order in Council, 1950 (No. 1649, Oct. 9, 1950) and the Falkland Islands * * * Order in Council, 1950 
(No. 2100, Dec. 21, 1950). 

# Arts. 5and 6 of decree approved by Council of Ministers, Jan. 14, 1951. (Similar to Saudi Arabia Royal 
Pronouncement, May 28, 1949.) 

% Reply to the Preparatory Committee for the Codification Conference; see L. of N. 1920 (cited in note 1), 
>. 125. 

. % Art. 9 of decree approved by Council of Ministers, Jan. 14, 1951. 

% Neutrality regulations, July 18, 1917, of the zone of Spanish influence in Morocco (U. 8. Naval War 
College, International Law Documents, Neutrality * * *, 1918, pp. 115-116). 

% Reply to the Preparatory Committee for the Codification Conference; see L. of N. 1929 (cited in note 1), 
». 106. 

: ” When no specific data were found, it was assumed to be the same as for the metropolitan country. 

% French West Africa, 3 mi.; in time of war, 6 mi. near certain military ports (decree of June 1, 1934). Other 
French colonies in Africa, no data; assumed to be the same as for the metropolitian country, but there are 
differences in some French colonies. 

® Reply to the Preparatory Committee for the Codification Conference; see L. of N. 1929 (cited in note 1), 
p. 117, and L. of N. 1930 (cited in note 2), p. 125. Beaches, fishing grounds, and sea routes protection act, 
No. 73 of 1932, and certain whaling acts (not specific as to 3-mi. width). 


The problems of the territorial sea are so inextricably involved with the concept 
of a contiguous zone or zones (as should be obvious throughout this paper) that 
it seems unnecessary to discuss them further at this point. Mention will be 
made only of the exceptional, multinational contiguous zones. For example, 
the Consultative Meeting of Foreign Ministers of the American Republics, 
held in Panama from September 23 to October 3, 1939, approved on October 3, 
1939, the now well-known Declaration of Panama, which created a security zone 
with a minimum width of about 300 nautical miles.!5 Similarly, the Inter- 
American Treaty of Reciprocal Assistance, concluded at Rio de Janeiro, September 
2, 1947, defined a region of reciprocal assistance (Article 4) extending from the 
North Pole to the South Pole.!® 


GEOGRAPHICAL GROUPINGS OF THE CLAIMS 


The distribution of claims to the territorial sea and contiguous zones on the 
world map reveals regional patterns. 

The 3-mile countries are: the British Commonwealth of Nations; (in Europe) 
the Atlantic coastal states from Denmark to and including Portugal (except 
Spain), and Poland; (in Asia) Turkey, Bahrain, the Trucial Sheikhdoms, South 
and East Asia from Pakistan to and including former Indochina, Japan, Korea, 
the Philippines, and Indonesia; (in Africa) all states and colonial dependencies 
except Rio de Oro (Spanish), with the former Italian colonies uncertain; (in the 
Americas) Canada, the United States, and the other republics except Mexico, 
Colombia, Guatemala, Haiti, Honduras, and Uruguay. 

The 4-mile countries are Norway, Sweden, Finland, and Iceland. 

The only 5-mile country appears to be Uruguay. 


18 Text in U. S. Dept. of State. Bull., Vol. 1, 1939, pp. 331-333; also in Amer. Journ. of Internatl. Law 
Vol. 34, 1940, Suppl. pp. 17-18. The zone included “‘all the normal maritime routes of communication and 
trade between the countries of America’ and embraced all waters described ‘‘except the territorial waters 
of Canada and of the undisputed colonies and possessions of European countries.” The British, French, 
and German replies of protest are in U. 8. Dept. of State Bull., Vol. 2, 1940, pp. 199-205. 

16 See “Inter-American Conference for the Maintenance of Continental Peace and Security, Quitandinha, 
Brazil, August 15-September 2, 1947, Report of the Delegation of the United States of America,’’ U. 8. Dept. 
of State Publ. 3016, 1948, which includes a map of the region (p. 58). 
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The 6-mile countries are: (in Europe) Spain, Italy, Yugoslavia, and Greece; 
{in Asia) several successors to parts of the Ottoman Empire—Syria, Lebanon, 
Saudi Arabia—and Iran; (in Africa) Rio de O10; (in America) Haiti. 

The only 9-mile country is Mexico. 

The 12-mile countries are the U. 8. 8. R., Colombia, and Guatemala. 

The ‘‘no data” countries are: (in Europe) Albania; (in Asia) Yemen, Iraq, 
Oman, and China. 

The countries that have ciaimed the ‘‘continental shelf” for some purposes, or 
at least the natural resources of its sea bed and subsoil, include 11 republics and 
four colonies in the Americas, the sheikhdoms on the west coast of the Persian 
Gulf (not actually the “continental sheif’? but the shallow seas beyond the 
territorial-sea limit), Iceland, the Philippines, and Pakistan. Listed in chro- 
nological order of claim they are: 

1. United States, September 28, 1945—only the natural resources of the sea 
bed and its subsoil. 

2. Mexico, October 29, 1945—functions not definite. 

3. Argentine Republic, October 11, 1946—both the ‘‘continental shelf” and the 
“epi-continental sea.” 

Panama, December 17, 1946—for fishing. 
Chile, June 23, 1947—for natural resources. 
» Peru, August 1, 1947—for natural resources. 
Iceland, April 5, 1948—for fisheries. 
Bahamas and Jamaica, November 26, 1948—‘‘boundaries extended.”’ 
Saudi Arabia, May 28, 1949—‘‘subsoil and sea bed of coastal sea” in the 
Persian Gulf. 

10. Bahrain and other Persian Gulf sheikhdoms, June, 1949—sea bed and 
subsoil of the high seas of the Persian Gulf. 

11. Philippines, June 18, 1949—for petroleum; the island shelf. 

12. Guatemala, August 1, 1949—for petroleum. 

13. Honduras, March 7, 1950—sovereignty over continental and insular shelf. 

14. Pakistan, March 9, 1950—sea bed. 

15. El Salvador, September 14, 1950. 

16. British Honduras, October 9, 1950—‘‘boundaries extended.” 

17. Nicaragua, November 6, 1950. 

18. Brazil, November 8, 1950—underwater shelf. 

19. Falkland Islands, December 21, 1950—‘boundaries extended.” 

All but Argentina disclaim any control of the sea itself and of navigation by 
sea and air. 

The countries that have asserted claims to a 200-mile belt (included above with 
“continental shelf” claimants) are all republics in the Americas: 

1, Chile, June 23, 1947. 

2. Peru, August 1, 1947. 

8. Honduras, March 7, 1950. 

4. El Salvador, September 14, 1950 (constitution). 

Confusion is least on the coasts of Africa, perhaps because fewer sovereignties 
are involved than on any other continent. There are less variation and com- 
plexity in Asia than in Europe and the Americas. 

The geographical distribution of countries claiming a contiguous zone may 
well be studied on the world map and in the notes to table 1. Whether or not 
to indicate a contiguous zone was, in some cases, problematical.” 


CoMMERCE BY SEA AND AIR 


Table II gives the percentages of the world’s total registered merchant-ship- 
ping tonnage by countries (tonnages shipped are less readily available), grouped 
acecordiag to the width of territorial sea claimed. It indicates strikingly the 
overwhelming interest of the states that do the world’s business in deep waters 
in maintaining free shipping lanes to all parts of the world. 

According to these figures, at least 79 percent of the merchant-shipping ton- 
nage of the world is registered in countries that have subscribed to the 3-mile 
limit, 9.7 percent in Scandinavian countries that claim a 4-mile limit. Even if 

17 Grouping of the three-mile, four-mile, and other claims by total length of coast to 
which they presumably apply was considered, and some information was gathered. But 
comparable figures do not seem to be available for all parts of the world, and means of 
measurement (taking into account mouths of rivers, bays, and minor coastal indentations) 
differ a great deal. In any event. 1,000 miles of coast line in Africa is, at least at the 


present time, less important in relation to commerce by sea and air than 1,000 miles in 
Europe. 
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the approximately 2.1 percent in the South American countries that have uni- 
laterally asserted complete jurisdiction over the continental shelf or over a 200- 
mile belt is deducted, more than 86 percent of the world total is registered in 
3-mile and 4-mile countries. Whether this or some other index of world trade 
is used, it is significant that the states which carry the world’s trade are, and 
have long been, committed to the doctrine that high-seas freedom of navigation 
is to be enjoyed beyond three or four miles from land—wherever nature makes 
it possible—and that many other countries concur. 


TABLE IIl—Percentages of registered merchant-shipping tonnage* 


Percent Percent 
Three miles: Four miles: 
Belgium Finland 
Denmark 
France 
Germany 
Great Britain 
Ireland 
PUI. os kc aed 
Poland 
Portugal 
India 
Japan 
Philippines 
Turkey 
Egypt 
SAONER cosctiennd 
Union of South Africa__-_-_- 
Australia 
New Zealand 
Argentina 


Sweden 


Others claim: 
China, ? n. d 
Honduras, 6.48 miles 
Mexico, 9 miles____....__- 
Uruguay, 5 miles 
U. 8. 8. R., 12 miles 


NRK Ore OOO NH HOO 


— 
o 


2 
.0 
8 
2 
.2 
3 
. 6 
1 
.8 
.2 


*Classification of countries from Table I; percentages from ‘‘ Merchant Fleets of the World, June 30, 1950.”" 
Maritime Administration, Office of Subsidy and Government Aid, Division of Shipping Data, U.S. Dept, 
of Commerce. 

1 Contiguous zone claimed, 12 miles (or less) for customs or other limited purposes. 

? Contiguous zone claimed, width unspecified, presumably not more than twelve miles. 

3 Sovereignty asserted (subsequent to 1945) over the continental shelf. 

4 Sovereignty asserted (1947) over a 200-mile belt, 


No comparable statistical index to international air commerce and passenger 
traffic seems to be available. However, the world knows that the greater part 
of international air traffic which traverses the high seas is conducted by the 
nations which subscribe to the doctrine of narrow territorial seas.” 


BEstT INTERESTS OF THE INTERNATIONAL COMMUNITY 


What conclusions can be drawn as to intelligent development of the principle 
relating to one or more belts or zones of adjacent sea, and of the functions such 
zones may serve, that would be in the best interests of the international com. 
munity? 

If man’s marking of the earth with ruin is to “stop with the shore,” the invisible 
but irreparable depletion of some stocks of marine life must be averted—and 
conceivably also that of some unique mineral deposits in the sea bed and its 
subsoil. In the interests of “Mankind, Inc.,” concerted, intelligent effort must, 
therefore, be made to curb man’s expanding piratical powers of exploitation of 
the resources of the sea areas. 


” 


* See John C. Cooper; State Sovereignty v. Federal Sovereignty of Navigable Airspace, 
Jour. of Air Law and Commerce, Vol. 15, 1948, pp. 27-38. 
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TERRITORIAL SEA AND ONE OR MORE CONTIGUOUS ZONES 


Can there be any doubt that the belt of territorial sea in which full sovereignty 
is recognized should be as narrow as feasible? Then, considering that many 
nations already exercise certain prerogatives beyond the three-mile limit without 
unduly encroaching on the freedom of the seas, and that different functions do 
not fit neatly into a single contiguous zone, would it be feasible to recognize that 
a coastal state may perform certain specific functions at distances not to exceed 
limits decreed in the interests of the society of nations?” 


CUSTOMS SURVEILLANCE 


According to Table I, at least the following countries claim a zone wider than 
their territorial sea as one in which they exercise customs surveillance: Den- 
mark, France, Norway, the United States, and Egypt. Others include customs in 
such terms as “fiscal laws,” “national interests,’ and, perhaps, “security” and 
“defense.” 


FISHING RIGHTS AND CONSERVATION 


The right of the nationals of a coastal state to fish in its territorial sea, to the 
exclusion of all foreigners, is established. But there are widely divergent claims 
(some of them extravagant) as to the width of the belt on certain coasts, and 
there are disputes concerning the delimitation of the outer limit. Riesenfeld 
remarks: “The fishery question has been the focal point of the whole problem 
of territorial waters from its very beginning” (op. cit., p. 3; but see p. 279). 

As of gold, it might be said, “Fish are where you find them.” Fishing, in order 
to be profitable into the indefinite future, requires a great body of new knowledge 
of the different species (including some not yet utilized), their migrations, 
sources of food, and so on. Riesenfeld, writing in a period when the spirit of 
international cooperation was at a low ebb, assumed that “coastal fishing grounds, 
owing to their primordial importance for coastal states and owing to the very 
imminent danger of their complete destruction resulting from the employment 
of piratical techniques by distant nations, can be adequately preserved only by 
control and exclusive exploitation by the coastal state” (p. 282). 

Perhaps the pattern for development and management of fisheries in the best 
interests of the greatest number and of the international community is to be 
found in some of the international agreements; for example, the International 
Convention for the Regulation of Whaling, concluded in Washington December 2, 
1946,” and the convention between the United States and Costa Rica establishing 
an investigatory Inter-American Tropical Tuna Commission, signed in Wash- 
ington May 31, 1949," which is open to adherence by other governments whose 
nationals participate in the fisheries concerned. Consideration of the experience 
under multilateral conventions relating to fisheries in certain waters, such as the 
North Sea Convention of 1882 and the Baltic Sea agreements, may contribute 
measurably to intelligent solution of the most perplexing problems of both coastal 


22 


and high-seas fisheries.~ 


1% Jessup writes (op. cit., p. 76): “It could be argued that the right of exclusive fisheries 
extends three miles, neutral rights six miles, customs control twelve miles and so on. But 
since these overlap it is obviously true that within the three-mile area all rights concur.” 

It may be recalled that President Wilson, as an item in his “‘program of the world's peace,” 
included as the second of his fourteen points “absolute freedom of navigation upon the 
seas, * * * alike in peace and in war, except as the seas may be closedin whole or in 
part by international action. * * *” 

* U.S. Dept. of State Publ. 3383 (Treaties and Other Internatl. Acts Ser. No. 1849), 1949. 
Sixteen countries have become parties to this convention, which, through an International 
Whaling Commission, seeks to perpetuate the whale stocks and maintain whaling on a 
sustained-yield basis. To date it has been a notable success. 

“U.S. Dept. of State Publ. 3851 (Treaties and Other Internatl. Acts Ser. No. 2044), 1950. 

2A list of the multilateral fishing (including fur sealing and whaling) agreements 
through 1939 is given in Riesenfeld, op. cit., pp. 277-278. The International Convention 
for the Northwest Atlantic Fisheries, signed in Washington, February 8, 1949, the whaling 
convention mentioned above, and the International Convention on Overfishing, concluded 
in London, April 5, 1946, are the principal multilateral conventions signed since 1939. The 
Northwest Atlantie fisheries convention, Article 1, defines “the Convention area,” which 
excludes territorial waters. 

See also Charles B. Selak, Jr.: Recent Developments in High Seas Fisheries Jurisdiction 
under the Presidential Proclamation of 1945, Amer. Journ. of Internatl. Law, Vol. 44, 
1950, pp. 670-681. 
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MINERAL RESOURCES AND THE CONTINENTAL SHELF ™ 


Until recently mining outside the coasts was limited to lateral shafts under 
the sea, driven from coal and other mines located on land near the shore. It has 
rarely been feasible or profitable to carry such shafts out even as far as three 
miles of territorial sea. 

But the present and most predictable interest in the continental shelf is in 
its petroleum potentialities. Wallace E. Pratt has pointed out that the greatest 
areas of petroleum production and reserves on land are in the landward portion 
of the vast ‘plain intervening between the “continental heights” and the oceanic 
basins proper, in particular in three of the four great mediterranean regions,” 
within which lies more than 50 per cent of the 11,000,000 square miles of the 
total continental-shelf area of the earth. He observes that geologically ‘the 
peripheries of the continents . . . [constitute] a fundamentally superior environ- 
ment for the generation and accumulation of petroleum” (op. cit., p. 322 

Oil wells have been drilled in shallow water, since about 1922, in relatively 
quiet, sheltered Lake Maracaibo. Technical improvements since then have made 
possible the present enormous production in this lake * and have paved the way 
for the more difficult drilling and operational techniques that are beginning to 
be employed in the Gulf of Mexico more than 25 miles from shore. It is now 
believed that a significant part of the total production of “petroleums” may 
eventually come from the continental shelf. But the difficulties and the great 
expense of operations in storm-swept water several hundred feet deep make 
profitable exploitation in the deepest waters of the continental shelf” seem im- 
probable. Pratt concludes: “We may never find ourselves called upon to attempt 
the recovery of more than the most available fraction of whatever petroleum 
the continental shelves may hold” (p. 324). 

In Proclamation No. 2667," signed by President Truman on September 28, 
1945, the policy of the United States with respect only to the natural resources 
of the subsoil and sea bed of the continental shelf was declared in these words: 

“Having concern for the urgency of conserving and prudently utilizing its 
natural resources, the Government of the United States regards the natural 
resources of the subsoil and sea bed of the continental shelf beneath the high 
seas but contiguous to the coasts of the United States as appertaining to the 
United States, subject to its jurisdiction and control. In cases where the con- 
tinental shelf extends to the shores of another States, or is shared with an 
adjacent State, the boundary shall be determined by the United States and 
the State concerned in accordance with equitable principles. The character 
as high seas of the waters above the continental shelf and the right to their 
free and unimpeded navigation are in no way thus affected.” 

A number of states, since the issuance of this carefully worded proclamation, 
have asserted claims to their continental shelves, but without restricting these 
claims to the natural resources—which would seem to constitute the only valid 
motivating reason for asserting any claims whatever. 

On the seacoasts of the continental shelves of the world (including those of 
shallow seas such as the Baltic Sea and the Persian Gulf, which are not prop- 
erly “continental shelf”) there are more than 100 termini of international (in- 
cluding colonial) boundaries, and therefore potentially as many international 
boundary disputes if states should become concerned over the extension of their 
boundaries out across the continental shelf. However, the fatuity of generating 
great political anxiety over this possibility, in most areas, should be apparent 
when one bears in mind that even in relatively calm waters the cost of mineral 
exploitation increases more rapidly than the depth of the water, and that minerals 


2 With reference to national claims to the continental shelf see Richard Young: Recent 
Developments with Respect to the Continental Shelf, Amer. Journ. of Internatl. Law, 
Vol. 42, 1948, pp. 849-857, and subsequent articles and documents in the same journal. 

* Wallace E. Pratt: Petroleum on the Continental Shelves, in World Geography of 
Petroleum, edited by Wallace E. Pratt and Dorothy Good, Amer. Geogr. Soc. Special Publ. 
No. 31, 1950, pp. 319-324. The three mediterranean regions are the American mediter- 
ranean (Gulf of Mexico and Caribbean Sea), the Asian-Australian (Bast Indies, ete.), 
and “the classic mediterranean seas of Europe and the Near and Middle East.” The 
o— “mediterranean” region, the Arctic, “manifests impressive surface evidences” of 
petroieum, 

*In November 1950 the writer spent a day observing the operations of the Creole 
Petroleum Company in Lake Maracaibo. 

*° The edge of the continental shelf (where the gently sloping shelf becomes the steeper 
continental slope is conventionally assumed to be 100 fathoms (600 feet or 182.88 meters) 
or 200 meters (656.17 feet) below sea level. However, the marginal depth is believed 
to average about 70 to 75 fathoms; in some places it exceeds 300 fathoms. in other places 
there is practically no continental shelf. 

77 Federal Register, Oct. 2, 1945, p. 12,303. 
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probably exist in economically profitable concentrations in only a small percentage 
of the total continental-shelf area—as they do on dry land. 

The best interests of the international community will presumably be served 
if and when the production of petroleum and other minerals, in any waters out- 
side the territorial sea in which it promises to be economically feasible, is mrade 
possible under conditions similar to those that have proved, or may prove, most 
effective on dry land. This would seem to require establishment or recognition 
of the jurisdiction of a state and of its right to grant concessions and protect 
the concessionaire, at any feasible distance from shore, within areas properly 
delimited with its neighbors,” if the operations are carried out within the terms 
(perhaps including time limits) prescribed by the world community. 


SECURITY 


This is a realm in which little can be worked out with reference to width of 
zones that will afford added security under modern conditions.” That an air- 
plane can travel as far in one or two minutes as a surface ship can in an hour 
is one of the many facts which must be reckoned with. 


CONCLUSIONS 


No simple solution of the bewildering problems of the adjacent seas seems 
possible. The geographical variations, in width of seas, straits, and bays, in 
depths and in slopes, in resources of sea bed and subsoil and fisheries, in economic 
development and national interests, seem to run the gamut of possibilities and to 
make a uniform geometrical width for all belts of adjacent sea almost as un- 
realistic as it would be to attempt to run a railroad in a straight line over a 
mountain range. Adaptation to physical and human differences may be essential. 

However, the problems are not intractable, Perhaps they are largely creations 
of the mind and depend for their solution on starting with the appropriate 
premises, with taking the right things for granted. 

The following three suggestions, though not strictly mutually exclusive, are 
approximately so: 

1, A single world-wide system of belts of adjacent sea; a narrow territorial sea 
of uniform width, and one or more contiguous zones of uniform width and funce- 
tions. 

2. Within a universally approved framework of maximum widths of zones 
for specific functions, each state to be free to assert claims to contiguous zones 
of uniform width along all its coasts, each zone for specific purposes, suited to 
the peculiar requirements. 

3. Within a universally approved framework of maximum widths, each state 
to be free to assert claims to limited specific zones, in areas where they are most 
needed, for special purposes (such as fishing and customs). 

In view of the many diverse viewpoints and traditions to be reconciled, per- 
haps early acceptance of any comprehensive, detailed plan for all the coastal 
waters of the world cannot be expected. How, then, can progress best be made? 
Can reasonable development be facilitated by the formulation by two or more 
states of an agreement or convention, covering one or more special problems 
relating to the territorial sea or to its functions or to one or more contiguous 
zones, in terms believed fair to all, and to constitute a step forward for the inter- 
national community? Could such an agreement be studied by the designated 
committee or representative of the international community before it was ratified 
by the contracting parties, to determine whether it would fit into a universal or 
regional framework being evolved in the best interests of world order? Could 
the agreement then be opened to accession by other states, whether in the same 
region or elsewhere? 


* On possible techniques for delimiting lateral jurisdictional ‘boundaries’ from the 
coast as far seaward as may be desired see Figure 4 in the writer's article “Delimitation of 
Seaward Areas under Natonal Jurisdiction” (referred to in footnote 4 above). 

*? It does not seem irrelevant to insert here a comment of Mr. Dooley regarding the 
Second Hague Conference : “‘This made th’ way clear f’r th’ discussion iv th’ larger question 
iv how future wars shud be conducted in th’ best inthrests iv peace’ (Finley Peter Dunne: 
Mr. Dooley at His Best, edited by Elmer Ellis, New York, 1938, p. 142). ; 
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{Reprinted from the American Journal of International Law, Volume 24, No. 3, July 1930] 


DELIMITATION OF THE TERRITORIAL SEA 


THe METHOD OF DELIMITATION PROPOSED BY THE DELEGATION OF THE UNITED 
STaTes aT THE HaGue CONFERENCE FOR THE CODIFICATION OF INTERNATIONAL 
LAW 


(By S. Whittemore Boggs, Geographer, Department of State) 


Since the legal rights of the coastal state and of foreign states within the 
territorial sea* differ greatly from the rights of all states on the high sea, it 
should be made possible for a navigator, or a fisherman, or the coastal state, 
to determine with certainty whether or not a vessel is in territorial waters or 
on the high sea. It will be practically impossible to negotiate a general con- 
vention embodying fundamental international law relating to territorial waters 
until the geographical problem of delimiting the zone of territorial waters is 
solved. The complexity and importance of the geographical problem are evi- 
dent in the fact that, of the 28 “bases of discussion” which were formulated by 
the preparatory committee, for the consideration of the Commission on Terri- 
torial Waters at the Conference for the Codification of International Law recently 
held at The Hague, one-half related to the delimitation of territorial waters, while 
the other half related to legal rights and obligations. 

The proposal of the delegation of the United States of America which was 
submitted at the Conference at the session of March 27, 1930, represented an 
attempt to view all of the problems of delimitation as a whole, and to set forth 
a body of rules both simple in application and definite in result. This is believed 
to be the first attempt to draft a comprehensive and systematic body of rules 
for the purpose, and it was suggested that they be studied objectively, so far as 
practicable, on the charts and maps of the coasts in which the participating 
countries were especially interested. 

The American proposal was based on the assumption that, since we cannot 
choose our coasts but must take them as we find them, so the limit of the terri- 
torial sea, once the breadth of the belt is agreed upon, must be a line which is 
derived directly from the coast line, in an automatic manner except where allow- 
ance must be made for existing agreements and situations. 

In order to delimit the territorial sea it is necessary to have agreement regard- 
ing the breadth of territorial waters, the landward base line from which it is 
measured, and the method of drawing the seaward boundary line. 

With reference to the question of the breadth of the territorial sea, and the 
base line, the American position is that territorial waters extend to three marine 
or nautical lines* measured from low-water mark®* along the coast. Norway, 
Sweden, Finland, and Iceland claim four miles; several countries, principally 
in the Mediterranean, claim six miles. It was pointed out at the conference 
that four-fifths of the shipping of the world is conducted by nations which regard 
three nautical miles as the width of the territorial waters. In the interest of 
clarity and brevity the three-mile rule will be assumed. 


1At the Conference for the Codification of International Law, which was held at The 
Hague. March 13—April 12, 1930, the Second Commission (that on Territorial Waters) 
chose the term “territorial sea’ in preference to the more commonly used term “territorial 
waters.” 

2The nautical mile was defined by the Technical Subcommittee (appointed by the Com- 
mission on Territorial Waters) as the equivalent of one minutes of latitude at the particular 
latitude concerned—varying ahout 19 meters between the equator and the poles. The 
American delegation recommended the adoption of 1,852 meters as the invariable length of 
the nautical mile—the definition adopted by the International Hydrographic Conference at 
Monaco, in April 1929, and already accepted by at least half a dozen countries, 

3 The Technical Subcommittee of the Commission on Territorial Waters defined the base- 
line as follows: 

Subject to the provisions regarding bays and islands, the breadth of the territorial sea is 
measured from the line of low-water mark along the entire coast. 

For the purposes of this Convention. the line of low-water mark is that indicated on the 
charts officially used by the Coastal State, provided the latter line does not appreciably 
depart from the line of mean low-water spring tides. 
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The problems involved in the method of delimiting territorial waters are 
almost entirely independent of the breadth of territorial waters—whether three 
niles, four miles, six miles, or any other width. In front of straight and simple 
convex coastlines there is general agreement as to the method of drawing the 
boundary line between the high sea and the territorial sea. Complications arise, 
however, when there are bays, islands, archipelagos, straits, and roadsteads to 
be taken into consideration. Difficulties increase when there are straits between 
islands, and islands within straits. 

In the delimitation of territorial waters two groups of interests need to be 
taken into consideration: (1) navigation; and (2) fishing. The interests of 
navigation require a minimum of interference on the part of a coastal state, 
and the maximum of simplicity in the principles and rules for the delimitation 
of territorial waters. Interest in fishing rights is restricted to certain coasts and 
is of two sorts: (1) the interest of the coastal state in territorial waters as the 
zone in which its nationals have an exclusive right to fish; and (2) the interest 
of all countries whose fishermen visit the fishing banks to protect small fry and 
thus insure good fishing in the future. 

Because it is an accepted rule of international law that only the nationals 
of the coastal state may fish in its territorial] waters, there is a tendency, on 
the part of states whose coastal waters are good for fishing purposes, to delimit 
their own territorial waters in such a way as to acquire the largest possible area 
of territorial sea. In the present unsettled state of things a country sometimes 
attempts to apply the rules for delimiting territorial waters on its own coasts 
in a manner which it finds objectionable when applied by another country for 
the purpose of excluding foreign fishermen. 

Any general convention relating to the territorial sea will necessarily take 
into account existing treaty and other arrangements, and existing situations in 
“historic waters.” These arrangements and situations are believed to affect only 
the landward base-line from which territorial waters are delimited. There ap- 
pear to be no agreements or understandings which affect the manner or method 
of drawing the boundary line between the high sea and the territorial sea. 

If the territorial sea is to be delimited in a manner to occasion the least possible 
interference with navigation, it will be necessary to assume the viewpoint of one 
who is on the sea and who wishes to know where territorial waters begin. The 
viewpoint of a man on land who wishes to know where territorial waters end is 
of no more than theoretical importance except as it may be said to coincide 
with the fishermen’s interest in those limited areas in which fishing is profitable. 
The difficulties hitherto encountered in delimiting portions of the territorial sea 
have arisen, however, largely from the fact that the problem has generally been 
considered from the viewpoint of a man on the land rather than the viewpoint of 
the navigator. This is particularly true with reference to bays, the discussion 
of which will be found in a later section. 


THE GENERAL RULE FOR DELIMITATION 


The literature on territorial waters frequently states that the three-mile belt 
is to be measured “following the sinuosities of the coast.” But it is not clear how 
the sinuosities of the coast are to be followed. 

Three different methods of drawing the line of the exterior limit of territorial 
waters have at different times been proposed: 

(1) A line parallel to the general trend of the coast, following the sinuosities 
thereof ; 

(2) A series of straight leins, parallel to straight lines drawn from point to 
point along the coast and from island to island; and 

(3) A line all points of which are precisely three miles (or any other dis- 
tance) from the nearest point on the coast. 

The first method (see Fig. 1—-a),* that of a line following the sinuosities of the 
coast and drawn parallel to the general trend of the coast, is occasionally sug- 
gested in the literature. It is utterly impracticable, however, and was not pro- 
posed at the Hague Conference. 

The second method is really a combination of two methods. The distinctive 
feature is that on concave coasts it follows a series of straight lines arbitrarily 
drawn. Several of the countries which signed the North Seas Fisheries Con- 
vention of 1882 interpret the ten-mile bay provision of that convention as en- 
titling them to draw lines up to ten nautical miles in length in almost any in- 


* These figures will be found on pages 530-533, infra. 
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dentation of the coast, however shallow it may be and however much it may 
exceed ten miles in breadth between the headlands. Thus there may be a series 
of ten-mile lines within a single wide bay with smoothly curved shores, drawn 
between points arbitrarily chosen. But along convex coasts straight lines are 
impracticable and here the second method coincides with that which is next 
explained. (See Figure 1-b, which is an actual case, copied from an unpub- 
lished foreign chart.) 

But it does not seem altogether reasonable to use one method where the 
land penetrates into the sea, and another method where the sea penetrates into 
the land. Practically it presents considerable difficulties, because convexities 
and concavities of the coast are of all degrees and sizes, and grade off insensibly 
into one another. Since the straight lines must be drawn arbitrarily, it imposes 
upon the coastal state the burden of deciding where they shall be drawn, and 
the navigator cannot know where territorial waters begin unless the coastal 
state publishes the lines on charts. 

The third method (see Fig. 1-c) is intended to meet the actual requirements 
of the navigator. It is a line every point of which is precisely three nautical 
miles from the nearest point on the coast. 

This general principle, in the language of the American amendment presented 
at the Hague Conference, reads as follows: 

“Except as otherwise provided in this Convention, the seaward limit of 
the territorial waters is the envelope of all arcs of circles having a radius 
of three nautical miles drawn from all points on the coast (at whatever line 
of sea level is adopted in the charts of the coastal State), or from the sea- 
ward limit of those interior waters which are contiguous with the territorial 
waters.” 


One and only one such line may be drawn in front of any coast 


The practicability of the third method is shown as follows. Finding his 
position at sea, and locating it on his chart, the navigator describes a circle of 
three-mile radius; if it cuts land or national waters ° he knows that he is in terri- 
torial waters; if it barely touches land (or national waters) he knows that he 
is exactly on the boundary line between the territorial sea and the high sea; 
if it does not touch at all he knows that he is on the high sea. (See Fig. 2 for 
illustration of all three positions.) Because only one such line can be drawn no 
line needs to be drawn at all on the chart. 

If the line is drawn, however, it will invariably be found to be the envelope 
of the ares of circles of three-mile radius drawn from all points on the coast- 
line and from the exterior limit of national waters. Although it takes due 
account of every point on even the most complex coast, it should be noted that 
the envelope of the ares of circles constitutes a relatively simple line in all 
eases.° 

The three methods coineide in results obtained in front of perfectly straight 
coast lines. 

All three systems are geometrical in character. Jn fact any system for de- 
iimiting territorial waters must be derived geometriccally from the coast line, 
No nongeometrical line limiting territorial waters is conceivable, except a 
line which bears no relation whatever to the coast, and such a line would be 
inconceivable as a practical solution of the problem. 

In order to present a complete picture of the problems involved in delimiting 
territorial waters it must be observed that although, by the principle of draw- 
ing the envelope of the ares of circles, there is one and only one such line 
which can be drawn in front of any coast, it does not follow that there is only 
one coast line from which any line representing the limit of territorial waters 
ean be drawn. In fact any boundary line between the territorial sea and the 
high sea which is derived by the “envelope” method may be derived from 
any one of a number of coast lines of almost infinite variety and character. 
Figure 3 is designed to illustrate this fact. If the critical points (A, B, C, 
etc., on the diagram) from which the “envelope” arcs are drawn should co- 


5 “National waters” are also called “inland waters” and “interior waters.”’ These latter 
terms, although commonly employed, are somewhat inapt when applied to the waters of a 
bay or estuary which is contiguous with the territorial sea. 

®*In Figure 1—c, note that although the ares of circles of three-mile radius are drawn from 
all points on the coast, a small number of the ares drawn from the outermost points on the 
coast extend out beyond all the others, and the outer portions of these constitute the “en- 
velope.” In the diagram these are the ares which are swung from points A to L inclusive. 
The ares described from all the intermediate points, for example from M, nowhere touch 
the “envelope.” 
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Fic. 1. Suggested methods of delimiting the territorial sea: (a) Lines following the 
sinuosities of the coast, drawn parallel to the general trend of the coast. A vague and 
impracticable idea; (b) straight lines parallel to straight lines, drawn between selected 
points on a concave coast (with the ares of circles elsewhere). This illustration is 
copies from an unpublished foreign chart; (c) the American proposal: A line every 
point of which is exactly three nautical miles from the nearest point on the coast, 
described as the envelope of the ares of circles of three-mile radius drawn from all points 
on the coast. 


Fic. 2. The navigator’s method of ascertaining whether he is in territorial waters or on 
the high sea, if the limit is defined as the “envelope of the ares of circles of three-mile 
radius.”’ It is evident that the limit of the territorial sea need not be indicated on 
the chart. 
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on is Fie. 83. Two dissimilar coasts the limits of whose territorial waters are identical in form. 
every The points from which the envelopes of the ares of circles are developed (A, B, C, ete.) 
Oast, have exactly the same relative positions on the two coasts. 
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Fig. 4. Proposals for minimum “bays’’: (a) The American proposal; (b) the French pro- 
posal. The proposal may be said to have been, in each instance, that when the bay is 
larger than the minimum a straight line shall be drawn between headlands, or where 
the bay first narrows to ten miles in width, and that the three-mile limit will be meas- 
ured out from the straight ine. With both proposals, where the bay has less indentation, 
the territorial sea limit will follow the “envelopes of the arcs of circles’ drawn from all 
points on the coast inside the bay. 
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Fic. 5. The American proposal regarding bays and estuaries: (a) Since the area between 
the envelopes of the arcs of circles and the straight headland-to-headland line (shaded 
in the diagram) exceeds the area of the semicircle (marked “m”), the waters of the 
bay are interior or national waters, and the straight line becomes the landward boundary 
of the territorial sea; (b) since the area between the envelopes of the ares of circles 
and the straight headland-to-headland line (shaded) is less than the area of the semi- 
circle (marked “‘m”), the waters of the bay are not interior waters, and the territorial 
Sea is delimited by means of the envelope of the arcs of circles of three-mile radius drawn 
from all points on the coast. 
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Fic. 6. The American proposal for the elimination of objectionable pockets of the high 
sea : The envelope of the arcs of circles of three-mile radius is first drawn from all coasts, 
both mainland and islands. Where there is a pronounced pocket of high sea which may 
be wholly enclosed by drawing a single straight line not more than four miles long, such 
a line is drawn where the entrance first narrows to four miles. If the area between 
the straight line and the “envelope” (the three shaded areas in the diagram) exceeds 
the area of a semicircle drawn on the four-mile line (as in the upper and lower shaded 
areas), the pocket of high sea may be assimilated to the territorial sea If the area is 
less than that of the semicircle (as in the middle shaded area) the pocket remains a por- 
tion of the high sea. 


incide, on any two coasts, in their relative distance and direction from one 
another, the “envelopes” would be identical, and one could be superposed 
upon the other. An appreciation of this fact is essential to a thorough under- 
standing of the problems of delimiting the territorial sea. 

Since coast lines are of infinite variety, any single rule, no matter how 
simple, must operate to produce some stretches of territorial sea boundary 
which will be found unsatisfactory to navigators, to fishermen, or to both. 
In attempting to avoid or eliminate such undesirable features there are but 
two alternatives: 

(1) A series of rules or principles, each of which is adapted to a particular 
type of coast; 

(2) A single rule, such as the envelope of the ares of circles, with provision 
for the elimination of occasional impracticable results. 

The first method appears to have been in the back of the minds of the 
majority of those who have hitherto made studies regarding the delimitation 
of the territorial sea. This accounts for the proposal to draw straight lines in 
front of coneave coasts, while drawing ares of circles in front of convex coasts. 
It accounts also for the efforts which were made by the preparatory commit- 
tee for the Hague Conference, and at the Conference, to provide still differ- 
ent methods for the delimitation of the territorial sea around the islands of an 
archipelago. It involves, however, the definition of such terms as “bay” and 
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“eroup of islands,” and the classification of coast lines into discrete types. This 
is exceedingly difficult, if not impossible, and almost futile when it is remembered 
that coast lines of very dissimilar types may have territorial sea boundaries 
which are strikingly similar if not identical. 

The alternative method is the result of studying all aspects of the problem 
with relation to each other, keeping in mind particularly the point of view of 
the man on the sea, especially the navigator. This method is to derive the 
limit of territorial waters from all points of the coast line by a single, simple 
geometrical procedure, and then to eliminate any impracticable portions of 
the line by an equally simple and impartial geometrical principle. 

It will be found that nearly all of these impracticable results really belong 
to a single type, namely, small pockets of the high sea which are almost 
wholly surrounded by territorial waters. The occurrence of such pockets of 
high sea in bays has been the occasion of much difficulty and serious study. 
The similarity of the problems created by the occurrence of such pockets of 
high sea in the vicinity of islands appears not to have been noted. 

It has been remarked that there is quite general agreement on the principle 
of the “envelopes of the ares of circles” in delimiting territorial waters in 
front of convex coasts, and that difficulties arise only with respect to concave 
and highly complicated coast lines. These difficulties relate chiefly to the 
interior or landward base lines from which the envelopes of the arcs of circles 
should be drawn. 

Assuming the “envelope” method as the general rule of delimiting the terri- 
torial sea, two questions arise, both of which relate to the base line from 
which the three-mile belt is to be measured on certain types of coasts: 

(1) What is to be regarded as “land,” having a coast line from which to 
measure at low-water mark, in the case of rocks and shoals awash only at low 
tide and therefore not constituting bona fide islands? 

(2) What are the boundaries between national or inland waters and the 
territorial sea, which are to be followed in lieu of the coast line in front of 
pronounced indentations of the coast, such as bays and estuaries? 

The first question is one of definition only. The answer does not affect the 
method of delimiting territorial waters. It matters not whether an “island” 
is defined as being capable or incapable of use, or as exposed at all stages of 
the tide or only at low tide. Any such definition simply determines what 
“land” is to be disregarded altogether in the delimitation of territorial waters. 
Discussion of this question is omitted from the present study. 

The second question involves, in a sense, both definition and delimitation. 
It is discussed below under the heading “Bays and Estuaries.” 


BAYS AND ESTUARIES 


There is no other aspect of the problem of delimiting territorial waters which 
has occasioned as much difficulty as the determination of the particular indenta- 
tions of the coast—whether called bays, gulfs, estuaries, or anything else—whose 
waters constitute national or interior waters rather than territorial waters. The 
North Atlantic Fisheries Arbitration Tribunal, for example, decided that— 

“In case of bays, the three marine miles are to be measured from a straight 
line drawn across the body of water at the place where it ceases to have the 
configuration and characteristics of a bay.” * 

There is as yet, however, no established rule by which to determine what bodies 
of water “have the configuration and characteristics of a bay.” It is admitted 
that when an indentation of the coast is regarded as a bona fide bay, it ceases 
to have the configuration of a bay at its outer headlands. 

Assuming that an indentation of the coast constitutes a true bay, there is a 
question as to its size. In the case of a large gulf the boundary of territorial 
waters is measured from the sinuosities of the coast. The waters of a small bay, 
which does not exceed six nautical miles in width, are automatically enclosed 
by the three-mile rule. A ten-mile width has been frequently accepted, however. 
The reasons for the ten-mile rule have been well stated by Judge John Bassett 
Moore: * 

“Since you observe [he wrote to Mr. Barclay] that there does not appear 
to be any convincing reason to prefer the ten-mile line in such a case to that 
of double three miles, I may say that there have been supposed to exist 

7I Proceedings. p. 97. 

§In a letter quoted in 13 (1894-95) Annuaire de VInstitut de Droit Int., p. 146; quoted 
in Jessup, The Law of Territorial Waters and Maritime Jurisdiction, p. 356. 
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reasons both of convenience and of safety. The ten-mile line has been 
adopted in the cases referred to, as I understand them, as a practical rule. 
The transgression of an encroachment upon territorial waters by fishing 
vessels is generally a grave offense, involving in many instances the forfei- 
ture of the offending vessel and it is obvious that the narrower the space in 
which it is permissible to fish the more likely the offence is to be committed. 
In order therefore that fishing may be both practicable and safe and not con- 
stantly attended with the risk of violating territorial waters, it has been 
thought to be expedient not to allow it where the extent of free waters, 
beween the three-mile line drawn on each side of the bay, is less than four 
miles. This is the reason of the ten-mile line. Its intention is not to hamper 
or restrict the right to fish, but to render its exercise practicable and safe. 
When fishermen fall in with a shoal of fish, the impulse to follow it is so 
strong as to make the possibility of transgression very serious within narrow 
limits of free water. Hence it has been deemed wiser to exclude them from 
spaces less than four miles each way from the forbidden lines. In spaces 
less than this, operations are not only hazardous, but so circumscribed as to 
render them of little practical value.” 

The report of the Commission on Territorial Waters, at the recent Hague 
Conference, contains the following statement regarding the ten-mile rule: “Most 
Delegations agreed to a width of ten miles, provided a system were simultaneously 
adopted under which slight indentations would not be treated as bays” (p. 12). 

Several attempts were made to define the characteristic configuration of a bay 
whose waters should be regarded as national or interior waters. The German 
delegation, for example, proposed measuring the maximum depth of a bay in 
proportion to its breadth from headland to headland. The British delegation 
proposed taking into account the ratio between average depth and breadth by 
measuring the area. Subsequently the British and German delegations withheld 
their amendments and voted for the American proposal. 

The American proposal avoids the definition of such words as “bay” and 
“estuary” in a geographical sense. It simply undertakes to determine when an 
indentation of the coast is sufficiently great to regard the waters within the 
indentation as national waters, which are to be separated from territorial waters 
by a straight line drawn across the entrance. 

The border-line case between an open bay whose waters are territorial waters, 
and a closed bay whose waters are national or interior waters, is assumed to be a 
semicircle whose diameter does not exceed ten miles (see Fig. 4). Because of 
the frequent irregularity of bays, instead of reckoning the simple or the average 
depth in proportion to the width of the entrance, it is proposed to take the general 
shape into account. : 

Since bays frequently have minor indentations which should be ignored for 
practical purposes, and since in the case of estuaries it would be difficult to deter- 
mine how far up the river to go in measuring the area, the American proposal is 
to use a method inside the indentations which is exactly similar to the drawing 
of the arcs of circles from all points along the coast (see Fig. 5). It is drawn, 
however, not with a radius of three miles but with a radius which is proportionate 
to the width of the entrance. A comparison is then made between the ares 
enclosed by the envelope of the ares of circles and the straight line across the 
entrance (the shaded areas in the diagrams), and the area of a semicircle whose 
diameter is proportionate to the width of the entrance. When the area of the 
special “envelope” inside the bay exceeds the area of the semicircle, the waters 
inside the straight line are national waters, and the three-mile limit is measured 
from the straight line. Otherwise the limit is measured from all points on the 
coast. 

In addition to the distinct advantage of being equally applicable to estuaries 
and bays, this expedient has the further advantage of both exaggerating and 
simplifying the characteristic shape of the bay or estuary. It is much easier to 
take into consideration the area enclosed within the envelope of the ares of circles 
than it would be to take account of the area of the entire bay or estuary following 
all the sinuosities of the coast. 

The American proposal with reference to bays and estuaries was submitted 
to the Hague Conference in the following language: 

“Subject to the provisions of Article * * * with reference to bays and 
other bodies of water which have been under the jurisdiction of the Coastal 
State, in the case of a bay or estuary the coasts of which belong to a single 
State, or to two or more States which have agreed upon a division of the 
waiters thereof, the determination of the status of the waters of the bay or 
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estuary, as interior waters or high sea, shall be made in the following 
manner: 

“(1) On a chart or map a straight line not to exceed ten nautical miles 
in length shall be drawn across the bay or estuary as follows: The line shall 
be drawn between two headlands or pronounced convexities of the coast 
which embrace the pronounced indentation or concavity comprising the bay 
or estuary if the distance between the two headlands does not exceed ten 
nautical miles; otherwise the line shall be drawn through the point nearest 
to the entrance at which the width does not exceed ten nautical miles ; 

“(2) The envelope of all ares of circles having a radius equal to one- 
fourth the length of the straight line across the bay or estuary shall then be 
drawn from all points on the coast of the mainland (at whatever line of sea 
level is adopted on the charts of the coastal State) but such arcs of circles 
shall not be drawn around islands in connection with the process which is 
next described ; 

“(3) If the area enclosed within the straight line and the envelope of the 
ares of circles exceeds the area of a semi-circle whose diameter is equal to 
one-half the length of the straight line across the bay or estuary, the waters 
of the bay or estuary inside of the straight line shall be regarded, for the 
purposes of this convention, as interior waters; otherwise they shall not be 
so regarded. 

“When the determination of the status of the waters of a bay or estuary 
has been made in the manner described above, the delimitation of the terri- 
torial waters shall be made as follows: (1) if the waters of the bay or 
estuary are found to be interior waters the straight line across the en- 
trance or across the bay or estuary shall be regarded as the boundary 
between interior waters and territorial waters, and the three-mile belt of 
territorial waters shall be measured outward from that line in the same 
manner as if it were a portion of the coast; (2) otherwise the belt of terri- 
torial waters shall be measured outward from ali points on the coast line; 
(3) in either case ares of circles of three-mile radius shall be drawn 
around the coasts of islands (if there be any) in accordance with pro- 
visions for delimiting territorial waters around islands as prescribed in 
Article * © ©” 

The reason for using a radius which is a given fractional part of the breadth 
of the bay between headlands, or where it first narrows to ten miles, is that it 
takes full account of the shape of both small and relatively large bays. 

It may be found that a radius equal to one-fourth the length of the straight 
line across the bay may prove to be too large a fractional part, in that it may 
generalize the shape of the bay too much and not take sufficient account of 
minor indentations. It might be modified, for example, by using a radius equal 
to one-fifth of the length of the straight line in describing the ares of circles 
within the bay, and then comparing the area within the envelope of the ares with 
a semicircle whose diameter is equal to three-fifths of the length of the straight 
line across the bay. It will be necessary to try out the method on many bays, of 
different types, in which different countries are interested, before the accept- 
ability of the American proposal with reference to bays and estuaries, and the 
desirability of modifying it, will be known. 

The reason for ignoring islands in the process suggested in the American amend- 
ment is that it is impossible to take account of islands in or near the mouth of a 
bay and at the same time consider the real shape of the bay itself. Islands of 
all sizes and shapes are found in and near bays and it is believed to be imprac- 
ticable to treat some of them as if they were mainland when some islands, be- 
cause of their small size and position, would necessarily be ignored. The exist- 
ence of islands in bays is taken into account quite independently in the American 
proposal for the elimination of anomalous pockets of high sea. 


ASSIMILATION OF OBJECTIONABLE POCKETS OF HIGH SEA 


If the general rule of describing the ares of circles is generally accepted, and 
if an impartial rule is adopted for the classification of bays and estuaries as 
interior waters or high sea, it might seem that there would be no actual need 
of further elaboration of the method of delimiting territorial waters. 

Nevertheless, it will be found that when the ares of circles of three-mile 
radius have been drawn from all points on the coast-line of both mainland and 
islands, and when it has been determined what indentations of the coast have 
the configuration of closed bays whose waters are interior or national waters, 
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there will remain small pockets of the high sea deeply indenting territorial 
waters. These pockets appear only where there are islands. They may be 
occasioned by the presence of one or more islands near the mainland, or of any 
number of islands at any distance from the mainland. Because the coast-line, 
and the groupings of islands, are of infinite variety, there is no conceivable 
general rule for delimiting territorial waters which will not result in these 
anomalies on the chart when the three-mile limit is drawn. 

It was rather generally admitted, however, that these anomalous pockets of 
high sea should be eliminated in some simple fashion. From the viewpoints of 
both the navigator and the fisherman simplification is desirable. 

The reasons for assimilating pockets are similar to the reasons for enclosing 
deep bays and other indentations in the mainland, namely, that they constitute 
no useful portion of the high sea from the viewpoint of navigation, and that 
they do not provide sufficient space in which the nationals of a foreign State 
may fish without encroaching upon territorial waters. The American proposal 
is to permit the assimilation of these pockets to the status of territorial waters 
(not interior waters) when a single straight line not to exceed four miles in 
length would enclose a pocket larger in area than a certain minimum (see 
Fig. 6). 

The text of the American proposal submitted at the Hague Conference reads as 
follows: 

(1) Where the delimitation of territorial waters would result in leaving 
a small area of high sea totally surrounded by territorial waters of one or 
more States, the area is assimilated to the territorial waters of such State 
or States. 

(2) Where the delimitation of territorial waters, as prescribed in the 
foregoing articles, results in a pronounced concavity such that a single 
straight line, not more than four nautical miles in length, drawn from the 
envelope of the arcs of circles on one side to the envelope of the ares of circles 
on the other side entirely closes an indentation, the coastal State may regard 
the body of water enclosed within the envelope of the ares of circles and 
said straight line as an extension of its territorial waters if the area exceeds 
the area of a semicircle whose diameter is equal to the length of the straight 
line; if the coastal State chooses to assimilate these waters it shall notify 
the nations which may be interested therein.” 


THE AMERICAN PROPOSAL VIEWED AS A WHOLE 


The system of delimiting territorial waters, as proposed by the American dele- 
gation at The Hague, should be regarded as a whole. Essentially it provides for 
three steps: 

(1) Describing the envelopes of the ares of circles of three nautical mile radius 
along all coasts, including islands; 

(2) Determining whether the waters of bays and estuaries are national waters 
or not, and thus ascertaining whether the three-mile limit is to be measured from 
the sinuosities of the coast or from a straight line enclosing interior waters: 

(3) Eliminating undesirable and anomalous pockets of high sea occasioned 
by the presence of islands. 

This system is an attempt to apply to all coasts of whatever character, in a 
scientific and impartial manner, the method of drawing the envelopes of the ares 
of circles—the method which is used by nearly all countries on convex coasts, and 
by many countries on concave coasts as well. By providing a simple and im- 
partial method of determining the status of waters of bays and estuaries it pro- 
poses to solve this hitherto baffling problem. The provision for the assimilation 
of pockets completes the system of delimiting territorial waters by methods de- 
rived directly from the configuration of the coasts, and reduces to the very mini- 
mum the anomalies which are inevitable under any conceivable system. , 

It should be remembered that a very small fraction of the territorial waters 
of the world have been delimited on charts according to any scheme whatever. 
The question of the method of delimitation is therefore of primary importance, 
whether for the use of the coastal state in preparing charts showing the limits 
of the territorial waters, or for the use of navigators and fishermen in the absence 
of published charts showing such limits. The amendments submitted by the 
American delegation embodied an attempt to supply a method of 
applicability. 

In order to ascertain the workability of the proposed system, the delerates 
Various countries brought to the American delegation the charts of their own 


universal 








538 SUBMERGED LANDS 


coasts, Showing unpublished lines representing the limits of the territorial sea 
as they have been defining them, and asking that the results by the American 
method be worked out for comparison. In most cases the American method would 
deprive the coastal state of very small portions of territorial sea, frequently 
negligible in size; in several cases the results were identical with those obtained 
by the diverse and necessarily arbitrary methods employed by the coastal state 
in the absence of a general method. It would have been enlightening to repro- 
duce a number of such typical comparisons on charts if there were space. 

At the Hague Conference considerable time was given to the consideration 
of several aspects of delimitation which have been touched upon only lightly 
in the preceding paragraphs. These include the question of bays whose waters 
are bordered by two or more countries, various questions relating to straits and 
to roadsteads, and the question of whether a special scheme should be applied 
to island groups. On all of the questions, except that relating to groups of 
islands, the American delegation attempted to make a direct contribution. 

Efforts of the conference to define a group of islands, in terms of numbers, 
size, and relative position of islands, did not produce practical results. The real 
reason for making a special case of islands is that the three-mile envelope leaves 
undesirable pockets. It is the American viewpoint that the only practicable way 
to eliminate these pockets is to consider the pockets as pockets, rather than to 
consider the islands as islands. It is believed that the general proposal for the 
assimilation of anomalous pockets of high sea by a geometrical means avoids the 
definition of a “group of islands,” just as the geometrical solution of the proposal 
relating to bays avoids the definition of “bays,” and that in both cases the desired 
results are obtained in an entirely satisfactory manner. 

It may be noted somewhat parenthetically, that, regardless of what defi- 
nition may be adopted for the term “island” as applying to small rocks, shoals, 
and shifting bars, some of which are awash only at low tide, and many of 
which constitute nothing but an obstacle to navigation, a large portion of 
the coast of Norway will present a unique problem. Much of the fjorded 
western c*ast of Norway is fringed with almost countless islands and rocks, 
and it is exceedingly difficult to indicate exactly which of these meet the re- 
quirements of any definition of the term “island” for delimitation purposes, 
and which rocks do not meet such requirements. Therefore, a navigator 
could not swing his are of three-mile radius from the point on the chart in- 
dicating his position and readily ascertain whether or not he was in territorial 
waters or on the high sea. To describe the ares of circles around all the 
technical “islands” along the Norwegian “skjaergird’” would result in a series 
of arcs of circles of unusual complexity. For that exceptional coast it would 
appear that the Norwegian system of indicating arbitrary straight lines as 
the boundary between the territorial sea and the high sea is not only justified, 
but practically inevitable, and the further fact that these are rather commonly 
accepted as “historic” waters tends to eliminate this coast from the operation 
of the system proposed in the American amendment for general application. 

The system of delimiting territorial waters, as proposed in the American 
amendment, reduces to a minimum the necessity of indicating lines on charts, 
or of defining them in “sailing directions” and “pilot books.’ No lines need 
be indicated or defined except, perhaps, where there are interior waters con- 
tiguous with territorial waters which should be delimited, or where there are 
small pockets to be assimiliated to the status of territorial waters. Many of 
these apparent exceptions can be readily described in the “sailing directions” 
and need not be indicated on published charts. 

As already suggested, the problems involved in delimiting territorial waters 
should be studied objectively, from every practical aspect and especially that 
of the navigator, with a view to simplicity, impartiality of results, and economy 
in publication. The American proposal is to be regarded as a first attempt in 
that direction, and it is to be hoped that it may serve, when improved by con- 
structive criticism, as the basis of a definite system which may be found capable 
of general application. 
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State {Reprint from the American Journal of International Law, vol. 45, pp. 240-266, April 1951] 
repro- 
. DELIMITATION OF SEAWARD AREAS UNDER NATIONAL JURISDICTION 
ration ; 
ightly (By 8S. Whittemore Boggs, Special Adviser on Geography, Department of State) 
vaters 
S$ and “* * * Since it is essential that all frontiers, whether on land or at sea, 
pplied , should be certain and definite, all rights which depend for their exercise upon 
ilps of territorial sovereignty must be valid up to a given line and there stop.”* Very 
‘ rarely, however, in treaties or in national laws are descriptions of water 
abers, “boundaries” * sufficiently precise to enable an engineer to lay them down on 
e real F hydrographic charts, or to “demarcate” them in the waters themselves. About 
eaves , all one can say is that, if the base line is agreed upon, the outer limit of the 
ep Way territorial sea is accepted as the envelope of the ares of circles having a radius 
an to } of three nautical miles (or any other agreed-upon limit) drawn from all points 
r the B on the coast. The remark of Professor Riesenfeld may therefore be recalled ; 
is the § “It can probably be said without exaggeration that the law of territorial Ww aters 
posal A has been one of the most unsatisfactory portions of international law.” 
‘sired ' Certainly one of the “most unsatisfactory portions” of the international law 
relating to the territorial sea is that with regard to the specific limits of the 
defi- ) zones of adjacent sea under national jurisdiction. Problems relating to the 
loals, limits of these zones fall within two categories: (1) Lack of a generally accepted 
ly of ' width of the territorial sea—and perhaps of one or more contiguous zones for 
n of H specific purposes;* and (2) Lack of well-developed, acceptable techniques and 
rded principles for the delimitation of the belt of territorial sea, or of any contiguous 
ocks, k zohe or zones required. It is with this lack that the present article is solely 
e re- i concerned, 
OSES, The fact that there is no adequate world organization or authority dedicated 
rator to champion the interests of all the peoples of all states (as a national govern- 
t in- 4 ment normally undertakes actively to seek the best interests of all of its 
orial provinces and people) perhaps partly accounts for the recent rash of unilateral 
the } actions by individual states. Such actions by various states in recent years 
eries are comprehensible as efforts to protect themselves in an age of revolutionary 
ould technological developments which have so completely transformed their prob- 
S as i lems of security, customs control, and conservation of fishing and mineral 
fied, : resources, as to have seemed to them to justify assertions of claims to broad 
only : 
ition ‘ 1H. A. Smith, The Law and Custom of the Sea (London, 1948), p. 17. 
’ 4 2 Most lines in water areas which are defined in treaties are not boundaries between 
a . waters under the jurisdiction of the contracting parties, but a cartographic device to 
ican i simplify description of the land areas involved. For example, in the Alaska cession treaty 
j I 
arts, ; of 1867, the line in Bering Sea and Bering Strait (Art. I) is simply a line to the east of 
1eed 3 which all land or. claim to land was ceded by Russia to the United States. The purpose of 
: ¥ such a line as a “line of allocation” of land is exp slicitly stated in the convention between 
Ccon- 3 Great Britain and the United States, January 2, 1930, defining a line between North Borneo 
are 4 and the Philippines Liew of State, Treaty Series No. 856; Art. I defines “line separating 
y of 3 the islands * 
ns” i *Stefan A, Riesenfela, Protection of Coastal Fisheries under International Law (Wash- 
ns 5 ington, 1942), p. ix. But with reference to the study of the problem of territorial waters 
j in general, as well as that of the protection of fisheries, on the part of ‘“‘various institutes, 
ters 2 associations, congresses and conferences, particularly those of an international character,” 
hat ; see Riesenfeld, op. cit., pp. 99-124. 

a a *An article on “National Claims in Adjacent Seas” by the oe writer appears con- 
omy 5 temporaneously in the Geographical Review, April 1951 (Vol. 41, pp. 185-209). It includes 
t in ‘ a 10-page table and is accompanied by a world map in color Sees which countries claim 
-on- a territorial sea of 3-mile, 4-mile, 6-mile, 12-mile width, without or with “contiguous zones,” 
-On and which countries claim jurisdiction or even sovereignty over a 200-mile belt, or over 
ible the difficult-to-define “continental shelf.’ There is more agreement as to the width of 





the territorial sea than would at first appear. “At least 79 percent of the merchant ship- 
ping tonnage of the world is registered in countries that have subscribed to the 3-mile limit, 
and another 9.7 percent in Scandinavian countries that claim a 4-mile limit.” 

The best interests of the world community, it is suggested, may now require :(1) A nar 
row belt of waters under national sovereignties (leaving wide areas in which free move- 
ment is possible, in distant waters and the superjacent airspace); (2) Possible establish- 
ment of one or more contiguous zones, of limited jurisdiction for specific purposes, such as: 
(a) Customs surveillance; (b) Fishing rights and conservation; (c) Mineral resources of 
the continental shelf; and (d) Security. 
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belts of adjacent sea. But this series of national actions is also due, in part, 
to a sort of “cartographic chauvinism” and to a desire to “keep up with the 
Joneses.” 

Recognition of the fact that the situation has been greatly altered, and that 
the law must adapt itself to change, is disclosed in such statements as the fol- 
lowing by Sir Cecil Hurst: 

“If the world must have petroleum and petroleum is present in available 
quantities in the Continental Shelf, and the engineering experts say that 
from such sources it is a feasible proposition to obtain it, the necessary 
operations to obtain it will be undertaken. That is the situation which 
international lawyers must face.” ° 

Relatively little has been written on the techniques and principles applicable 
to the delimitation of boundaries of seaward areas under national jurisdic- 
tion.’ The writer has found that mere verbal formulation of methods or tech- 
niques is prone to be unworkable. Careful analysis of problems disclosed 
in actual geographical situations which are believed to be representative of the 
entire range of variation in nature is, in the writer’s opinion, essential. As a 
geographer,” the writer has therefore listed all the categories of boundaries in 
the adjacent seas which, one may say, are geometrically possible, and has studied 
each category in relation to several types of coasts and to various problems of 
different nations. Briefly they are these: (a) Outer limit of the territorial 
sea; (b) Outer limit of any contiguous zone or zones; (c) Outer limit of inland 
waters; and (d) Lateral boundaries from the mainland out to the high seas— 
or to the limit of any contiguous zone or zones, All of these delimitation prob- 
lems are dealt with systematically in the succeeding pages.” 

In this article we are concerned only with the questions: “If there is to be a 
boundary in this water area, where shall it be placed? And how shall it be 
defined?” The lines with which we are concerned are, in almost all instances, 
lines that cannot be “demarcated” ” in the waters to which they relate—by 
means of buoys, other anchored floating objects, or range marks on shore. Ex- 
eept for occasional initial points on land, usually they can only be defined in 
verbal terms (which should be so clearly stated that they would mean only one 


specific line to an engineer or a navigator), or represented by means of lines on 
maps and nautical charts. 


The writer never theorizes verbally in these water boundary matters, but tries 
out hypotheses on actual coasts and therefore on hydrographic charts, because 


5 In the article in the Geographical Review referred to above, the bearing of these scien- 
tific and technological developments is discussed in relation to: (a) security and neutrality ; 
(b) merchant shipping: (c) fishing: (d) mineral exploitation; (e) sanitation, health, and 
water pollution; and (f) air transport. 

*“The Continental Shelf,’ in Transactions of the Grotius Society, Vol. 34 (1949), pp. 
153-169. 

7 Authors who have written on water boundaries (and who have included maps and 
illustrations of the methods they describe) include: Vittorio Adami, Paul Fauchille, Paul 
de Lapradelle, Gilbert Charles Gidel, and Kyésti Haataja. 

SH. A. Smith remarks: “It may be that neither sailors nor geographers. have been 
allowed their fair share in the draftings of these [delimitation] documents” (op. cit., 
» 12). 
® The present article embodies a first attempt to formulate generally acceptable prin- 
ciples and techniques for the delimitation of al] types of boundaries of the territorial sea, 
and of any and all contiguous zones that the world community may desire to recognize or 
to establish. The writer would not have the temerity to attempt so much of the solu- 
tion of this complex problem, however, were it not for his firm belief: (1) in the integrity 
of the universe and its Maker, and in what Benjamin Franklin called “the providence of 
God in the government of the world” (to be discerned in the emerging possibilities of 
fulfilling many of the highest aspirations of man if we have the necessary courage, vision, 
imagination, wit, and persistence) ; (2) in Confucius’ rubric, ““When the archer misses the 
center of the target, he turns around and seeks for the cause of his failure within himself”; 
and (3) in the premise that it is much better, whenever feasible (as in this case), to tackle 
a problem as a whole instead of piecemeal. 

The writer has been intrigued by the phrase “looking out for help” in Justice Cardozo’s 
reference to Haldane who, in his autobiography, noted that “the judges [on the Supreme 
Tribunals], were keen about first principles and were looking out for help from the advo- 
cate.” (Selected Writings of Benjamin Nathan Cardozo (New York, 1947), pp. 30-31.) 
Therefore the hope is entertained that the present article will help, in some degree, to 
stimulate thinking along constructive lines, to facilitate clear-cut expression of claims, 
to aid in solving emerging problems, and to narrow the zone of future conflicts. 

” The distinction between “demarcation” and “delimitation” made by Col. Sir Henry 
McMahon, which is now generally accepted, is this: “ ‘Delimitation’ I have taken to com- 
prise the determination of a boundary line by treaty or otherwise, and its definition in 
written, verbal terms: ‘Demarcation’ to comprise the actual laying down of a boundary 
line on the ground, and its definition by boundary pillars or other similar physical means.” 


See S. W. Boggs, International Boundaries: A Study of Boundary Functions and Problems, 
p. 32, for reference to sources. 
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the real geographic situations are more varied than one can imagine” He has 
tested the methods proposed on portions of coasts of all continents and on various 
islands and archipelagoes where interesting problems seemed to be in the mak- 
ing, or where someone asked that he seek a solution. Within the present nec- 
essary space limits the writer therefore seeks to suggest the most workable solu- 
tion of all types of water delimitation problems in the adjacent seas of which 
he is aware. In most particulars the techniques go much farther than the policy 
of any country is believed to have been formulated. 

The United States, fortunately, has never attempted on its own coasts to apply 
any rules, in delimiting its adjacent sea areas, to which it would object if ap- 
plied by other states on their own coasts. Because the United States is interested 
in world-wide trade by both sea and air, and would therefore find highly ob- 
jectionable the narrowing of areas of high seas and superjacent airspace that 
some others with less world-embracing contacts and interests might wish to 
impose, the writer hopes that what is here proposed as good doctrine for the 
world as a whole may be acceptable as good policy for the United States.” 

Before embarking upon the main enterprise of delimitation principles and 
techniques it seems necessary to define some terms which are normally employed 
in relation to the adjacent sea and its sea bed and subsoil, and in defining artifi- 
cial lines as limits of political jurisdictions. 


I. TERMINOLOGY AND DEFINITIONS 


Several terms and phrases that are frequently employed, or that should not 
be utilized, in relation to the adjacent seas and to boundary or jurisdictional lines 
therein, require definition and discussion. 

J. Territorial Sea and Contiguous Zones 

Territorial sea was recommended in preference to the more common term 
“territorial waters” in the draft report of the First Sub-Committee [legal] of 
the “Second Committee” (known as the “Committee on Territorial Waters”), at 
the 1930 Conference for the Codification of International Law at The Hague. 
The committee found that “territorial waters” is sometimes used to indicate the 
sum total of “inland waters” and “territorial waters” in the restricted use of 
that term.” 

Marginal sea and Littoral sea are widely used terms synonymous With Terri- 
torial Sea (Territorial Waters in the restricted sense). 

Contiguous zone(s) and Adjacent zone(s) are synonymous terms applied 
to one or more belts or zones of sea coterminous with the seaward limit of the 
territorial sea, and extending seaward. Claims to such zones, of either definite 
or indefinite width, for specific purposes such as customs enforcement and 
revenue laws, have been asserted by a number of states. 

2. Shorelines, Coasts, and Low-Water Datums 

The general understanding of shoreline as the line where land and water 
meet, of shore as the zone between high water and low water, and of coast as 
the broad indeterminate zone landward from the shore, are clear for general 
purposes.“ All of these three terms are referred to high water and low water, 
both of which shift from day to day. 


“ While engaged in writing this article the writer spent several days on surveying ships 
off the coasts of New Jersey and New York, through the courtesy of the U. 8S. Coast and 
Geodetic Survey, to be sure he had escaped from the office-desk viewpoint, to observe the 
means used in obtaining positions with reference to latitude and longitude shown on sailing 
charts and to objects visible on shore, and to get the criticism of the ships’ commanders 
regarding the principles and techniques presented in this article, then in draft form 

2 Although it should be obvious from the context, the writer wishes to make it clear that 
he alone is responsible for the opinions, viewpoints, and proposed solutions of problems in 
the present article. In discussing the draft manuscript with colleagues and friends he 
has stressed his desire to write with complete independence, and has invariably met with 
sympathy and approval in that regard. He appreciates the fact that probably in no other 
county could a writer in an analogous position present his own views and suggestions so 

reely. 

13 League of Nations Doc. C.351(b).M.125(b).1930.V (Minutes of the Second Committee), 
pp. 202, 213. 

4 See Francis P. Shepard, Submarine Geology (New York: Harpers, 1948), p. 68. But 
for legal purposes somewhat different technical definitions have been given in some 
instances. For example, in the Borax case (Borax Consolidated, Ltd., et al. v. Los 
Angeles), decided by the U. S. Supreme Court in 1935 (296 U. S. 10-27), the rule of the 
Court of Appeals was affirmed, which took as the high-water mark constituting the limit 
of the tideland the “mean high tide line,” and directed that “an average for 18.6 years 
should be determined as near as possible by observation or calculation.” 
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Low-water mark.—Although the term is defined in a well-known dictionary as 
“A line or mark indicating low water,” there is no low-water mark left by the 
tide on a seacoast. There is nothing visible which is analogous to the “mark” 
left by high waters in many areas, by transported sand and debris and by algae 
and other growth on tidal rocks. 

Low-water datum.—A horizontal plane for referencing depths of water on hy- 
drographie charts. “An approximation to the plane of mean low water that has 
been adopted as a standard reference plane for a limited area and is retained 
for an indefinite period regardless of the fact that it may differ slightly from a 
better determination of mean low water from a subsequent series of observa- 
tions.” The intersection of this plane with the land is what is usually 
meant, or should be meant, by “low tide line,” “low water mark” and similar 
terms relating to the base line from which the territorial sea is measured. 

Island is a term requiring definition when a body of “land” is submerged 
at high tide and awash at low tide. See the discussion below, page 547. 


8. Ocean Bottom Features * 


Continental Shelf—The zone around a continent, extending from the low- 
tide line to a depth at which there is a marked steepening of slope to greater 
depths. Conventionally, its outer edge is taken at 100 fathoms (alternatively 
200 meters), but it may lie betwen 20 and 300 fathoms (it is believed to average 
about 72 fathoms or 132 meters). 

Continental Slope.—The declivity from the outer edge of the continental shelf 
into deeper water. (Its base is commonly between 2,000 and 3,000 fathoms. ) 

Island Shelf.—The zone around an island or island group, extending from 
the low-tide line to a depth at which there is a marked steepening to greater 
depths. 

Island Slope.—The declivity from the outer edge of the island shelf into deeper 
water. 

Continental Borderland.—The zone between low-tide line and continental slope 
that, unlike the continental shelf, is broken into basins, islands, and banks. 
(When the zone between the lines of permanent immersion is broken into basins, 
islands, and elevations, the term “Continental Borderland” is appropriate.) 


4. Phrases in Common Use 


A number of phrases frequently used in relation to the territorial sea should 
be critically examined as to their true intent and possible improvement. 

“Following the sinuosities of the coast” is valid only in reference to the 
inner or landward limit of the territorial sea, and is appropriate in certain 
legal connotations. When used with regard to the seaward limit of the terri- 
torial sea the phrase is irrelevant because only the salient points on the coast 
usually count in actually determining the seaward limit. “Taking into consid- 
eration all points on the coast” would convey the intended meaning when applied 
to the seaward limit of the territorial sea. (See Fig. 1 below.) 

“Drawn parallel to the general trend of the coast” is an ambiguous phrase 
that is too frequently employed. It should be avoided if possible. (See Fig. 1 
and explanatory text, in this Journal, Vol. 24 (July 1930), p. 546.) 

Many casually phrased terms, such as “on the perpendicular of the coast,” 
“an imaginary line parallel to the coasts,” and “the line following the geographic 
parallels” appear in laws, decrees, and sometimes in treaties. Any terminology 
that is intended to specify the limits of the territorial sea or of any contiguous 
zones should be submitted to an expert in surveying and mapping, in hydrography, 
or in navigation, for assistance in making the text convey the precise meaning 
that is intended, so that an engineer can lay the line down on the charts, or 
demarcate the line by range marks on the land or by buoys or other means in 
the water, if that should be feasible. 


II, DELIMITATION PRINCIPLES AND TECHNIQUES 


The principles and techniques which are formulated and explained below 
relate to emerging categories of water boundary delimitation that have not 
hitherto claimed serious attention of students. They are designed and believed 


*U. S. Coast and Geodetic Survey, Tide and Current Glossary (Spec. Publication No. 
228, 1949 ed., p. 20). See p. 23 for definitions of ‘Mean low water,” “Mean low water 
springs.’ and ‘‘Mean lower low water.” 

* This group of definitions is taken from the report of the U. S. representatives on the 
International Committee on Nomenclature of Ocean Bottom Features. It is therefore still 
subject to technical improvements by experts in the field. 

17 100 fathoms is exactly 600 ft. or 182.88 meters ; 200 meters is exactly 109.36 fathoms, 
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to be of general applicability, and are independent of the width of the belts of 
waters claimed, whether 3, 4, 6, or 12 miles, “contiguous zones” (also called 
“adjacent zones’), the “continental shelf,” or even 200 miles or something else. 
Delimitation principles and techniques“ will be considered in the order listed 
below : 
. Seaward limit of the territorial sea, and of any contiguous zone or zones; 
. Base lines for delimiting the territorial sea ; 
. Outer limit of inland waters (a special “base line” problem) ; 
. Median line techniques—in gulfs, lakes, etc. ; 
. Lateral boundaries through the territorial sea, from land to high seas; and 
. Lateral jurisdictional lines of contiguous zones—as far out as desired, 
é. g., to a median line in a gulf or lake, or to the edge of the “continental shelf.” 
For economy of space and convenience in formulating delimitation techniques, 
the following abbreviations are used hereafter in the present article, whenever 
convenient : 
T=width of the territorial sea (3 nautical miles, 4, 6, 9, 12, etc.) claimed by 
any coastal state, measured from the low-tide line. 
C=width of the “contiguous zone” claimed (in nautical miles), always 
measured from the low-tide line, and therefore including the territorial 
sea. 


1. Seaward Limit of the Territorial Sea” and of any Contiguous Zones 


The first principle in delimintation of all seaward areas of national jurisdiction 
is that we should begin by laying down the outer limit of the territorial sea, and 
similarly of the contiguous or adjacent zone or zones if there be any. This is in 
accord with the comprehensive proposals for the delimitation of the territorial 
sea submitted by the United States Delegation at The Hague in 1930. 

“The American proposal was based on the assumption that, since we can- 
not choose our coasts but must take them as we find them, so the limit of 
the territorial sea, once the breadth of the belt is agreed upon, must be a 


% An additional category was originally planned: Zones of access to the high seas, by 
surface and air, for states apparently denied access from relatively short coasts on bays 
or gulfs, because the usual delimitation techniques would pinch them off from the high 
seas. Problems would have been considered such as those of the Gulf of Aqaba, where 
both Israel and Jordan have very short coasts, between those of Egypt and Saudi Arabia, 
and where the differences of navigability by surface ships and maneuverability of airplanes 
within zones of access that might be delimited by special techniques are significant. But 
each case is almost unique; general principles could be stated, but perhaps no techniques 
of wide applicability could be evolved. 

% An article by the present writer, entitled “Delimitation of the Territorial Sea: the 
Method of Delimitation Proposed by the Delegation of the United States at The Hague 
Conference for the Codification of International Law.” appeared in this JourNAL, Vol. 24 
(July 1930), pp. 541--555. The full text of the American amendment of March 27, 1930, 
and reproductions of the five illustrations appear in the L. of N. Acts of the Conf. for the 
Codification of Int'l. Law * * * Vol. III, Minutes * * * Doc. C.351(b).M.145(b). 
1930. V, pp. 197-201. 

As a technical adviser to Mr. Hunter Miller, the United States delegate in the Second 
Committee (on Territorial Waters), the writer served as a member of the Technical Sub- 
Committee, and worked for nearly a month with the technical men from the thirty-eight 
other participating countries—-not counting the Soviet Union, which sent only three ob- 
servers. Out of the welter of divergent claims and suggestions came “the proposal of the 
delegation of the United States of America which was submitted at the Conference at the 
session of March 27, 1930, [which] represented an attempt to view all of the problems of 
delimitation [of the seaward and landward limits of the territorial sea] as a whole, and 
to set forth a body of rules both simple in application and definite in result” (Boggs, loc. cit., 
p. 541). The proposal was very favorably received and was discussed at length in sessions 
of the full Second Committee. But, as not infrequently happens in international confer- 
ences, the technical specialists were much nearer agreement than the political delegates. 

Vice Admiral Henry G. Surie, the very able Chairman of the Technical Sub-Committee, 
in acknowledging a reprint of the article referred to, concluded: “I am sure if at any 
moment the Codification Committee of the League of Nations will retake the problem of the 
Territorial Sea, your method of delimitation will be adopted as being, as you so justly said 
in the last line of your article, simple, impartial, and clear.” 

These American amendment techniques have been used at least in the following official 
United States studies and reports: 

(a) On a series of U. S. C. & G. S. charts of the United States especially prepared for 
use by the U. S. Tariff Commission in an investigation of fishing problems, under Senate 
Resolution 314, 71st Cong., 2d Sess., adopted July 2, 1930, 72 Cong. Rec. 12376; the report 
of the Commission states: “The line was drawn for the purposes of this investigation in 
accordance with the method of delimitation proposed by the delegation of the United States 
at The Hague Conference for the Codification of International Law at the session of 
March 27, 1930. The details of this plan are given in the American Journal of Interna- 
tional Law for July 1930." (S. Doc. 8, 72d Cong., Ist Sess., pp. 1-2.) 

(b) The techniques were used, with minor adaptations, by the U. S. Bureau of the 
Census to determine the areas within the outer limits of the United States, and of the 
individual States, in coastal waters and the Great Lakes, for the 1940 Census (16th Census 
of the United States, 1940, Vol. 37, p. 2). 

(c) The Department of Justice has urged adoption of these techniques in cases now 
pending before the U. S. Supreme Court. 
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line which is derived directly from the coast-line, in an automatic manner 
except where allowance must be made for existing agreements and 
situations.” ” 

The technique for delimiting the outer limit of the territorial sea is as simple 
as the use of litmus paper to determine whether a solution is acid or alkali. <A 
portion of the northern coast of Norway is used as an example in Figure 1. 
The technique is independent of the breadth of the territorial sea, and the Nor- 
wegian 4-mile claim is here used. If 4-mile ares are drawn from all points on a 
sinuous coast and from all offshore islands, the outer or seaward limit will be the 
envelope of all such ares, and will be found to constitute arcs drawn only from 
salient points on mainland and islands.” 

The general principle for delimiting the seaward limit of the territorial sea, 
in the language of the American amendment presented at The Hague Conference, 
reads as follows: 

“Except as otherwise provided in this Convention, the seaward limit of the 
territorial waters is the envelope of all arcs of circles having a radius of 
three nautical miles drawn from all points on the coast (at whatever line 
of sea level is adopted in the charts of the coastal State), or from the seaward 
limit of those interior waters which are contiguous with the territorial 
waters.” ” 

To illustrate delimitation of any contiguous zone™ the 12-mile “envelope” 
(as claimed, for example, by the Soviet Union on its own coasts, though apparently 
not admitted on the coasts of other countries) is also shown on Figure 1. 
Theoretically 12-mile arcs would be described from all points of the coast, includ- 
ing outlying islands. Actually the “envelope” will be seen to constitute 12-mile 
ares drawn only from some, but not all, of the salient points which were found 
to have been used in delimiting the 4-mile “envelope.” The same would be true 
with the 3-mile envelope, or with a 6-mile zone. Of course, the wider the belt 
the smaller the number of salient points that determine its “envelope of arcs.” 

If the international community were to reach agreement on the recognition of 
one or more contiguous zones, for specific and limited purposes, the technique 
proposed above will afford precise delimitation.™ 

With reference to the assimilation of objectionable “pockets of high sea” as 
proposed by the American Delegation at the Hague Conference, 1930, see this 
JOURNAL, Vol. 24 (1930), pp. 552-553 and Fig. 6 on p. 547. In the writer’s view- 
point, the elimination of unworkable pockets of the high sea is an essential 
principle in the delimitation of the territorial sea. 


2° This Journal, Vol. 24 (July 1930), p. 541. 

2 For a graphic indication of “the navigator’s method of ascertaining whether he is in 
territorial waters or on the high sea” see this Journal, Vol. 24 (1930), p. 546, Fig. 2; or 
see the same in Gilbert Charles Gidel, Le Droit International Public de la Mer, Tome III, 
La Mer Territorial et la Zone Contigiie, Planche I, Fig. 5. 

“= This Journal, Vol. 24 (1930), p. 544. 

*8In the compilation of the map entitled ‘“‘World: National Claims in Adjacent Seas,” 
referred to above, footnote 4, and in the accompanying table, the United States is repre- 
sented as claiming a continguous zone 12 miles wide (i. e., including the 3-mile territorial 
sea). This may surprise some people, but the provisions of the Tariff Act of 1790 relating 
to customs inspection, which have been repeated in all subsequent tariff acts, are strictly 
analogous to the criteria employed by the writer in determining whether other countries 
claim a contiguous zone. 

* A development relating to “contiguous zones” that may be reasonable is suggested 
below. The high seas are generally acknowledged to be res communis. The sea bed and 
its subsoil somewhat beyond the 3-mile limit, or at least their exploitable natural resources, 
have been assumed by several nations in recent years to be res nullius over which they 
therefore have the right to make unilateral assertions of jurisdiction, and in some cases 
full sovereignty. There may be two very great resources, hitherto practically untapped, 
beyond the seaward limit of the territorial sea: (a) petroleum and possibly other minerals ; 
and (b) marine life in the productive levels of the sea perhaps 200 to 1,000 feet beneath the 
surface. Little is known of the latter at present, but marine biologists and oceanographers 
are attempting systematic studies of the possible utilization of these elusive resources. The 
seas cover nearly three-fourths of the earth's surface, and the importance of subsurface 
marine life as a source of proteins and vitamins and other needed materials may be great 
by the time a knowledge of the population structure of individual marine species is ac- 
quired, and when gear is devised to harvest the crop. The significance here is that the 
net revenues that will in time be available from the exploitation of minerals and marine 
life in the vast sea areas that come to be regarded as res communis, may eventually be 
very considerable, and it might be agreed upon as an independent source of income for the 
international agencies, especially the United Nations and the specialized agencies. Because 
such exploitation depends almost entirely upon the development of new techniques, it would 
not deprive any nation of a present source of income. 
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ry Territorial Sea 


—— Base Line by Norwegian 
Decree of July 12, 1935 


---- “4-Mile Fishing Limit” by 
same decree 
° 4 a 12 
NAUTICAL MILES 


Fig. 1.—Seaward limit of the territorial sea and of any contiguous zones. 

On a portion of the northwest coast of Norway the technique of laying down the outer 
limit of the territorial sea is here illustrated. The Norwegian claim of a 4-mile limit is 
here used. Ares of radius T=4 nautical miles are described from all salient points on 
the coast (A, B, C, D, EB, etc.), including outlying islands. The “envelope of the ares of 
circles of 4-mile radius drawn from all points on the coast” constitutes the outer limit of 
the territorial sea, and is thus the line every point of which is exactly T miles from the 


nearest point on the shore. 
The minor “gain” in areas of exclusive jurisdiction frequently achieved by drawing a 


series of artificial straight lines as part of the “base line’ is illustrated by the small area 
between the broken-line “4-mile fishing limit” (by Norwegian decree of July 12, 1935) and 
the envelope of 4-mile ares. 

The technique of laying down the limit of any contiguous zone is seen to be the same as 
for the territorial sea. For purposes of illustration a contiguous zone 12 miles wide is 
here assumed, constituting the arcs A’’, B’’, E’’, H’’, ete. The wider the contiguous zone 
the fewer will be the number of salient points that actually determine its “envelope” ; but 
all of these salient points will also be among those that determine the outer limit of the 


territorial sea. 
2. Base Lines for Delimiting the Territorial Sea, etc. 

Much of the difficulty in agreeing upon principles and techniques of delimita- 
tion of the territorial sea derives from the eagerness of some people to begin by 
drawing a series of artificial “base lines,” as if nature were niggardly in providing 
what men require in this regard. Many officials, in their patriotic efforts to 
fence off maximum areas of waters which they hope will go unchallenged, begin 
by drawing artificial base lines along concave coasts, between islands, and across 
bays, guifs, and estuaries. This office-desk approach, in geographical situations 
as varied as the good earth affords, yields results that defy codification or the 
formulation of workable principles of general applicability. Broad zones of 
water may appear enchanting on the maps, but their authors are eligible for 
disillusionment if they were to examine some of them in a launch. 
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But if concern with “base lines” be initially confined to the definition of the 
mean low-tide coastline, and the delimitation of the territorial sea otherwise 
begin with the outer limit of the territorial sea as suggested above, it is surprising 
how much more workable are the results and how many obstacles are surmounted 
or found to be nonexistent. 

As illustrated in Figure 1, the “envelope of arcs” of T-mile radius constituting 
an unbroken or continuous series of arcs may actually be described from a series 
of salient points, including islands, and does not require a continuous “base line.” 

Precise identification is needed of the base lines from which delimitation is 
made of: (a) the marginal or territorial sea; (b) median lines in lakes and 
gulfs; and (c) lateral jurisdictional lines, from the termini of land boundaries 
out as far as may be desired—to the high seas, to a median line, or even across 
the continental shelf. It might be supposed that the base lines would be identical 
in all these cases, but it will be found that they should differ in the inclusion or 
the exclusion of islands (for reasons that will be explained later), as follows: 

(a) In delimiting the seaward limit of the territorial sea all bona fide islands 
must be taken into consideration; 

(b) In laying down a median line in a gulf or lake, and also in laying down 
a lateral boundary from the coast out to the high sea, practically all islands 
should be, at least initially, disregarded, and therefore do not constitute part of 
the base line. 

Base-line problems are chiefly of three types: 

(a) The shoreline, essentially the tidal datum or plane on which the hydro- 
graphic charts are based; 

(b) The line between inland waters and territorial sea—in bays, gulfs, etc., 
where it serves as an artificial coastline in delimiting the territorial sea and, 
conceivably in part, median lines and lateral jurisdictional lines (considered 
separately under later headings) ; and 

(c) The definition of “island”—to determine which islands are to be used and 
which are to be ignored in delimiting the territorial sea, etc. 

The three types—(a) the shoreline, (b) artificial coastlines, and (c) the defini- 
tion of “‘island’—are here considered : 

(a) Shortline base lines.—The generally accepted intent is that the territorial 
sea shall be delimited outwardly from the mean low-water coastline (whether 
the belt be 3, 4, 6, or more miles wide). The base line™ differs, however, on 
charts of different countries, and, in fact, sometimes on charts of different scales 
published at different times by a single country. If precise delimitation is neces- 
sary (requiring large-scale charts), e. g., in shallow waters near the mouth ofa 
large river such as the Yangtze or the Ganges, charts must be found on which 
the proper base line is represented. 

Most hydrographic charts are on scales too small to permit representing 
both the high-tide and the low-tide coastlines. On practically all but the 
largest scale charts the shoreline represented is the mean high-tide line; but 
the soundings indicated in the sea areas are based on the low-tide datwm. In 
other words, the practice believed best adapted to the requirements of the 
navigator (for safety of life and property at sea) is to represent as the land 
area that which always appears as land, even at high tide; but also to indicate 
the minimum water depth as experienced at mean low tide. The “low water 
datum” used by chart-producing countries varies considerably, “but is usually 
lower than mean low water.” When the scale of the chart permits, and the 
range of tide is sufficiently great to justify or require it, the maximum height 
of water (i. e., at mean high tide) covering the narrow belt of land subject to the 
tide is shown in numerals that are differentiated from those in the seaward 
areas, by underscore or by special type.” 


* The base line proposed in the Report of Sub-Committee No. II [The “Technical Sub- 
Committee” ] at The Hague Conference, 1930, was defined as follows : 

“Subject to the provisions regarding bays and islands, the breadth of the territorial 
sea is measured from the line of low-water mark along the entire coast. 

“For the purposes of this Convention, the line of low-water mark is that indicated 
on the charts officially used by the Coastal State, provided the latter line does not 
appreciably depart from the line of mean low-water spring tides.” 

*% A good example of a chart on which both the high-tide coastline and the low-tide line 
are indicated, and the zone normally covered and uncovered each tidal day (once or twice, 
depending on the type of tide in the area), is U. 8S. Hydrographic Office chart No. 3218, 
approaches to the Yangtze River, scale ¢c. 1: 121.000, on which soundings are shown in 
feet “reduced to the approximate level of Lowest Low Water.” As this is a region of 
relatively large differences between high and low tides, and also one of silt deposition 
from the Yangtze River. a coastal zone ranging up to about 5 nautical miles wide appears 
on the chart, showing in a special color the land between low and high tides, and tidal 
differences up to 18 ft. Similarly these areas that uncover at low tide are shown adjacent 
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(b) Artificial coastlines. Except for the 10-mile rule for bays and estuaries,” 
the use of artificial base lines (usually arbitrary straight lines), should be very 
limited. It is suggested that, except where they are regarded as having been 
established by prescription, they be understood to be effective only when inter- 
ested states, or the international community, specifically accepts the claims of 
the coastal state. It is true that man requires definiteness and that nature usu- 
ally discloses gradualness of transition. But the outer limits of the territorial 
sea and of any contiguous zones are fully as specific and continuous, when de- 
limited only from all points on the low-tide coastline, including islands, as ex- 
plained in the preceding section, as they can be if based, in part, on straight 
arbitrary base lines. 

(c) Definition of “island” (in relation to base line problems). All ordinary 
islands (i. e., not wholly submerged at high tide) have the normal belt of ter- 
ritorial sea. Question arises whether a low-lying “island” (mudflat, rock, ete.), 
which is covered at high tide and dries only at low tide, shall be regarded as an 
island entitled to its own belt of territorial sea. 

Without going into the complicated question further and citing numerous 
references, the writer favors the rule adopted by Sub-Committee No. II (the 
“Technical Sub-Committee’) at the Hague Codification Conference, 1930, namely : 

“Elevations of the sea bed situated within the territorial sea [italics sup- 
plied], though only above water at low tide, are taken into consideration for 
the determination of the base line of the territorial sea.” * 
Any elevation of the sea bed that dries at low water, in case it lies within the 
T-mile limit of mainland or of other bona fide islands (never covered by the 
tide) is thus regarded as an “island” and is accorded a belt of territorial sea 
measured from its own low-tide line. But if such a problematical island lies 
outside the territorial sea delimited from the mainland or from a never-covered 
island, it shall be disregarded in delimiting the territorial sea and shall have 
no belt of its own. 

Geological history of a coastal region is sometimes adduced as if the shore- 
lines of tens of thousands, even millions of years ago, might be taken into account 
in modifying the present low-water datum in water area delimitation. Certainly 
geological history, where fully deciphered, explains present shorelines, the pres- 
ence and availability of minerals, and the distribution of banks and shoals, some 
of which are good fishing areas. Recalling that there are established rules 
relating to gradual or sudden changes of river courses (accretion or avulsion) 
in boundary matters, the supposed option of citing the geological past, when it 
appears to serve one’s purpose, in order to advance seawardly the base line in 
delimiting the territorial sea, seems to constitute an extraordinary type of special 
pleading. 


8. Outer Limits of Inland Waters 


The principles and techniques relating to “Bays and estuaries,” involving both 
definition and delimination, which were proposed by the United States Delegation 
at The Hague, 1930, as they were explained by the writer in this JourRNAL (Vol. 
24 (July, 1980), pp. 548-552, and Figs. 3, 4 and 5), do not seem to require re- 
vision. The fact may be emphasized that, if the T-mile ‘envelope of arcs” were 
initially described on the charts, and if there were any islands in front of a 
guif or bay (as in Fig. 3 (b) referred to above), no delimitation of the outer limit 
of inland waters would be required in order to determine the seaward limit of 
the territorial sea. 

Where there are numerous islands, as along parts of the coasts of Maine, or 
Norway (Fig. 1, above, page 545), the territorial sea may be much more than T- 
miles in width between the seaward limit and the mainland. Usually the re- 


to islands: and isolated mudflats that entirely cover at high tide appear as “islands” in 
this special color. This is the ideal type of chart from which to delimit the territorial 
sea—where precise delimitation is desired—because the low-tide line is clearly indicated. 

But in almost al! parts of the world the strip of land that covers and uncovers with 
the tide is so narrow that it is scarcely mappable at the scales of ordinary hydrographic 
charts, frequently not being much wider than the width of a line on the printed chart. 
The low-water base line from which the territorial sea is delimited is therefore usually 
not shown on published charts. 

A series of tide tables, giving predictions for a year, is published annually by the 
U. S. Dept. of Commerce Coast and Geodetic Survey, which covers the world in 4 volumes, 
Typical tide curves are shown in the introductory pages, and provide graphic illustration 
of the very great differences in the characteristics of tides in different parts of the world. 

7 See th's Journal, Vol. 24 (July 1930), pp. 550-551, and Fig. 5 (p. 547). 

% Report of the Second Commission (Territorial Sea) [L. of N. Doc. C.230.M.117.1930.V.], 
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gime of the territorial sea, for example, innocent passage, is assumed to apply 
to the entire belt of water, regardless of width. 

There are some stretches of coast, however, where the screen of numerous 
islands or the exceptional sinuosities of the mainland shoreline would seem to 
justify, if not to require, regarding part of the waters nearest the mainland as 
“inland waters” even though there is no approximation to a “bay” as hitherto 
considered in the delimitation of the territorial sea. And because jurisdictional 
limits should be precise, and techniques may be needed in cases involving inter- 
national law, a hypothetical situation is discussed here. 

The problems presented on Figure 2 constitute a geographical composite of 
problems encountered in several specific areas, which can be most succinctly 
discussed in connection with this hypothetical example. The numerous small 
indentations of island and mainland coastlines illustrated are of such con- 
figuration that, if they were ten times as large, they would constitute “bays” and 
would present a very different type of problem. In view of the very unusual 
nature of the geographical-geometrica) problem presented, a slight extension of 
the method of delimination recommended in 1930 as of universal applicability 
seems to the writer to be called for. 

For the exceptional type of geographical situation here encountered the fol- 
lowing principles seem to be applicable: 

1. The outer limit of the territorial sea should be exactly the same as if all 
the recessed waters were part of the territorial sea instead of partly inland 
waters. That is, the seaward limit should constitute the envelope of ares 
of all circles of 3-mile radius drawn from all points on the coast, including 
islands, and from only those straight line “artificial coasts” that are justi- 
fied by the definition of “bays and estuaries” proposed in 1930.” 

2. The territorial sea should everywhere have a minimum width of 3 miles. 

3. Where islands lie between inland waters and the territorial sea (e¢. g., 
“Fish L,” on Fig. 2), the outer limit of inland waters is the low-water 
shoreline on the landward side. 

As illustrated in Figure 2 and explained beneath, the envelope of 3-mile ares is 
first laid down on the chart, constituting the seaward limit of the territorial 
sea. The unique feature in this problem is that the only way to provide the 
minimum width of 3 miles for the territorial sea in some areas is to describe 
reverse 8-mile ares, centered at the points of intersection of the arcs comprising 
the seaward limit of the territorial sea. Actually it provides a simplified arti- 
ficial coastline that may, in some instances, be more satisfactory than an 
exceptionally irregular coastline. 

Another type of problem is illustrated between point F and F, on “Bird Island” 
and “Fish Island,” which are shown here as more than 6 miles apart. In order 
to provide a full 3-mile belt of territcrial sea, the inland waters’ outer limit would 
usually have had to lie at least 3 miles inland, and would therefore constitute 
3-mile ares from FE’ and F’, joined by a straight line equal to B’F’ and parallel 
to it, as represented by broken lines in Figure 2. But the fact that the relation- 
ship of Fish and Bird Islands to the main group of islands to the south produces 
an objectionable “pocket of high sea,” west of the line AB, calls for the assimila- 
tion of that pocket by the territorial sea, so that the line EF would here properly 
serve as part of the outer limit of inland waters. 


4. Median Lines—Techniques of Delimitation in Gulfs, Lakes, etc. 


In inland waters, where an international boundary traverses a river or a lake, 
the boundary may be defined as following either the thalweg (a vertical cross- 
section concept, properly applicable only if there be a navigable channel) or the 
median line (a horizontal-plane concept). 

In guifs, lakes and seas, the median line may constitute either: (a) a portion 
of an ordinary boundary (as in Lake Erie); (b) the seaward terminus of a 
lateral jurisdictional boundary agreed to by contiguous states, extending from 
the land boundary out to the median line in a gulf, lake, or sea; or (c) the 
lateral jurisdictional boundary between adjacent states, for specific purposes, e. g., 
from the coastal terminus of a land boundary out to, or toward, the edge of the 
“continental shelf.” 

The only practicable and unambiguous definition of the “median line” 
(applicable in all cases) is “the line every point of which is equidistant 
from the nearest point or points on opposite shores’’—of the river, lake, gulf 





2 Especially the rule for small “bays” using a graphic method, with one-fourth of the 
distance between salient points (“headlands”) as the radius of ares for “envelopes” and 


comparing the area with that of the semicircle of the same radius (Fig. 5, this Journal, 
Vol. 24 (1930), p. 547). 
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Fig. 2. Outer limit of inland waters 
(A Possible Solution of a Special Base Line Problem) 


The first step in delimitation is to lay down the seaward limit of the territorial sea, 
comprising the envelope of 3-mile arcs passing through such points as B, G, H, J, O, and P 
Then in order to supplement the intricate shoreline pattern of mainland and islands by a 
simpler outer limit of inland waters, and at the same time allow a belt of territorial sea 
which is everywhere a minimum of 3 miles, it is necessary to describe a series of reverse 
3-mile arcs concave toward the land, centered at the points of intersection of the arcs in 
the “envelope” limiting the territorial sea, from points G, H, J, ete. These ares will never 
traverse land, but they will always be tangent to mainland or adjacent islets. 

A problem will be seen to arise where outlying islets near M and N determine the terri- 
torial sea limit at O, P, ete. An anomalous large area of “inland waters’ would result 
if the reverse arcs were swung from O and P. For inland waters, therefore, seaward arcs 
from 8S, T, U, ete., on the larger islands and immediately adjacent islets are described, 
through Q, R, ete Then reverse ares tangent to S, 7, etc., would constitute part of the 
outer limit of the inland waters. 


or strait.” The construction of such a line is shown in Figure 3. An infinite 
number of points may be found, using a pair of dividers, each of which is equi- 
distant from the nearest points on the left and right banks or shores, as 


When Col. Lawrence Martin was engaged in the study of the Michigan-Wisconsin 
boundary question he requested the writer to make a strict delimitation of the median 
line in Lake Michigan. The technique then developed was made use of, the writer is 
informed, by the Supreme Court in preparing its decree of March 16, 1936 (297 U. S 
547-52), whieh corrected the boundary description in the Green Bay section as given in 
its decree of Nov. 22, 1926 (272 U. S.398). That study led to the writer’s article “‘Problems 
of Water Boundary Definition” in the Geographical Review, Vol. 27 (1937), pp. 445-456, 
which is reproduced (with minor revisions), with permission, in the author's International 
Boundaries, as Chapter X, ‘Water Boundaries.” See pp. 178-185 in the latter for the 
elimination of unworkable concepts, with illustrations of certain impracticable verbal and 
“landsman’s viewpoint” concepts, and maps showing strict median lines in Lakes Erie and 


Michigan. 
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Fie. 3. Median line techniques 


This illustration is devised especially to oe the problems and techniques of laying 


down a median line in lakes, gulfs, etc., and in particular how to deal with islands. The 
opposing coasts in this illustration are taken from different parts of the world, and are 
slightly modified for the present purpose. 

(A) The Median Line, the construction of which is here shown, is the line every point 
of which is equidistant from the nearest point or points on opposite shores. Each of 
the turning points (found by trial and error with a pair of dividers), such as A, B, OC, 
and D, is equidistant from two or more points on the same shore as well as from one or 
more points on the opposite shore, e. g., D from 1,4, Rs, and R, 

(B) The means recommended for determining whether an island is to be regarded as 
if it were part of the mainland and thus used as part of the base line in laying down the 
median line—or, on the other hand, whether it is to be disregarded—is here illustrated. 
First draw that pair of parallel lines tangent to opposite ends or sides of the island which 
encloses the least area of water between island and mainland, as here shown for “Gross I.” 
(shaded in illustration). If the land area exceeds the water area behind it, the island is 
used as part of the base line (as here) ; otherwise it is ignored. 

(C) This diagram illustrates an island separated from mainland by a relatively large 
area of very shallow water—the low-water shoreline not ordinarily being shown on hydro- 
graphic charts. The low-water shoreline must be ascertained, and here the area exposed at 
low tide is shaded. Unless the “island” proves to be part of a peninsula at low tide (as 
here), the method recommended under (B) would be applied. 


indicated by the points In, In, Re, etc. The median line constitutes a series of 
straight lines, each turning point being equidistant from two or more points on 
the same shore, as well as from one or more points on the opposite shore. 
Islands in a lake, gulf or bay may complicate the determination of the base 
line employed in laying down the median line, Because islands, large and small, 
ure found both near and far out from coasts, in water bodies of all sizes and 
shapes, it seems uncontrovertible that the median line should, as a general rule, 
be derived as nearly as proves feasible only from the mainland coast. Obviously, 
some islands must be treated as if they were part of the mainland. The size 
of the island, however, cannot in itself serve as a criterion, as it must be con- 
sidered in relation to its shape, orientation and distance from the mainland. The 
most reasonable and workable rule is believed to be to draw that pair of parallel 
lines tangent to opposite ends or sides of the island which encloses the least area 
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of water between island and mainland, as illustrated for “Gross Island” in 
Figure 3(B). Then, if the land area of the island (properly planimetered from 
the low-tide shoreline) exceeds the water area bounded by the parallel lines, 
the island and mainland, the island should be reckoned as if part of the mainland 
base line, in laying down the median line—as is true in the case illustrated. 
The same technique may be employed with reference to a second island adjacent 
to an island thus found to be regarded as if mainland—as is also illustrated 
in Figure 3(B), but its parallel lines must be drawn independently. 

When a median line passes very near islands in the middle of a lake or gulf 
(or even traverses some islands), if any island be found to be ‘on the wrong side 
of the median line boundary” (that is, if an island of clearly established sov- 
ereignty is in the waters of another state), the alternatives appear to be: (1) 
Agree to shift the jurisdictional line from the exact median line, to accommodate 
the island in question; or (2) Agree that the state which has sovereignty over 
the island shall exercise jurisdiction over it (presumably including its normal 
belt of territorial sea) without regard to the median line. 

The case of an island separated from the mainland by a relatively large area 
of water which is known to be very shallow (as represented by the high-water 
shoreline employed as the chart datum) is illustrated in Figure 3 (C). In such 
instances it will be necessary to determine independently how much of the inter 
vening water area is actually uncovered at mean low-tide, and thus to discover 
whether the “island” is really a peninsula for base-line purposes, or whether the 
water area intercepted between the low-tide base lines of both island and main- 
land and parallel lines constructed as in Figure 3(B) is less or greater than the 
area of the island area within its low-tide line. 


5. Lateral Boundaries through the Territorial Sea, from Land to High Sea 


The boundary between two coastal states should terminate, not on the shore 
but at the point where their respective territorial waters meet the high seas. 
Principles and techniques which are adequate for all such situations, we believe, 
are provided in the writer's article “Problems of Water Boundary Definition” in 
International Boundaries (cited above, footnote 30). 

Where there are no islands or exceptionally irregular coastline, the most 
reasonable boundary is a single straight line from the low-tide terminus of the 
land boundary to the point of intersection of the envelopes of T-mile arcs drawn 
from all points on the shores of the two countries—in each instance swinging 
the arcs shoreward from the land boundary terminus, as if the contiguous state 
were a water area. Such a line will usually be more than T-miles long, unless 
the land boundary terminates at a salient point.” 

Where there are several islands, the most reasonable boundary is a line begin- 
ning at the land terminus, usually drawn first to the points of intersection of 
envelopes of T-mile ares (as defined above), and continued by median-line tech 
niques between the islands of different sovereignty, and ending at the high seas 
at the point of intersection of T-mile arcs from the outermost islands. 

An international water boundary defined in accordance with the principles set 
forth above is found in the Treaty of Peace with Italy, signed at Paris, Feb 
10, 1947, Art. 22, par. (iv): 

“(iv) Thence the line follows the main improved channel of the Quieto to 
its mouth, passing through Porto del Quieto to the high seas by following a 
line placed equidistant from the coastlines of the Free Territory of Trieste 
and Yugoslavia.” 


St See the writer's International Boundaries, p. 188, Fig. 25, with its explanatory text. 

82 See ibid., p. 190, Fig. 26 and its explanatory text. That illustration is based on the 
problem presented between Panama and the Canal Zone at the Pacific end. The salient 
points on the mainland and on the islands are identical with those on an accurate map 
of the Canal Zone and Panama, although the coasts and islands were modified elsewhere, 
and the illustration was rotated to provide a more convenient position for the legend 
But the geometrical line A-B-C(etc.)-K is identical with the writer’s conception of a 
proper boundary in these waters bee aes of the identity of the salient points. 

The boundary problem in this area was studied because of the claim arising from the 
collision of the 8. 8S. David (Panamanian) and the S. S. Yorba Linda (U.S. A.), May 11, 
1923. The decision of the U. S.-Panama General Claims Commission stated: “* * * 
While the treaties undoubtedly fix the boundary between Panamanian territorial waters 
and the territorial waters of the Canal Zone, it is clear that they do not purport to fix the 
seaward limit of the territorial waters of the Canal Zone. That is left to the rules of 
international law” (italics added). See U. S. Dept. of State, Arbitration Series No. 6 
(1934), pp. 765-820; also this JOURNAL, Vol. 28 (1934), p. 596; and Hudson, Cases on 
International Law (2nd ed.), p. 624. 
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¢. Lateral Jurisdictional Limits of Contiguous Zones 


If it be recognized that developing technologies may bring into grasp in the 
relatively near future some of the great resources of the sea and of the sea bed and 
its subsoil at very considerable distances from shore in at least a few areas, and 
that states or private initiative will require assurance in advance that their 
interests will be generally admitted, some principle should be formulated for the 
delimitation of the contiguous zones between adjacent states. The principle here 
enunciated will, the writer hopes, prove to be of universal applicability. 

Where a state is actually prepared to explore or to utilize the resources of the 
sea bed and its subsoil beyond the territorial sea (perhaps out to the “edge” of 
the “continental shelf,” “ or to a median line in a gulf or lake), the techniques 
described below may be deemed so reasonable that they will be accepted by 
neighboring states, or even employed by one state in its assertion of jurisdiction, 
subject to subsequent mutual agreement or to appeal to established legal au- 
thority.™ 

The basic principle proposed is that the lateral jurisdictional limit should 
be developed progressively from the outer limit of sovereignty, which is the 
seaward limit of the territorial sea. In this progressive development or exten- 
sion of the line of lateral jurisdiction, greater and greater stretches of the coasts 
of the two adjacent states are taken into consideration, thus taking into account 
all of the sinuosities of the coast, including gulifs and peninsulas, large and 
small. That part of the line from the low-tide coastal terminus of the land 
boundary, through the territorial sea, has already been covered, and therefore 
we begin at the outer limit of territorial waters in the normal sense. 

The most reasonable and just line would be one laid down on the “median 
line” principle—a line every point of which is equidistant from the nearest 
points on the seaward limits of the territorial sea of the two states concerned. 
In actually laying the lines down on the chart, because all lines measured out- 
wardly from the envelopes of ares of 3-mile 1 ‘adius of the territorial sea must 
likewise be constructed as ares of circles of greater radius and be concentric with 
the ares of the 3-mile “envelope” of the territorial sea, the median-line-principle 
line may best be constructed from points on the actual coast line itself. 

But because relatively few coasts are mapped so accurately as to make a line 
“every point of which is equidistant from the nearest point’ on the outer limit 
of the two territorial seas much more than a close approximation to the true 

“median line” (if the coasts were accurately mapped), it is suggested that the 
lateral line be laid down, first, by describing the envelope of the arcs of circles of 
6-mile radius from the coasts of the two states, noting carefully the point in 
which they intersect, and connecting that with the point of intersection of the 
3-mile ares. Then proceed successively to describe the envelopes of ares of 
%-mile, 12-mile, 15-mile radius, ete., until the line is carried out as far as desired. 
The lateral jurisdictional line thus developed is very sensitive to the vagaries of 
the coast lines of both states. In the example selected for Figure 4, which is the 
Gulf of Venezuela © just north of Lake Maracaibo, it will be noted that, at about 
27 miles from shore, a point on the south coast, and then a point on the east 

33 The desire to establish claims to jurisdiction, even to sovereignty in some instances, 
may be ascribed in part to chauvinistic cartography, because it sometimes seems gratify- 
ing, especially to some government officials, to point to expansive zones on the map as if 
they were universally accepted as national territory. It should be remembered that the 
supposed value of the “continental shelf” lies largely in the possibility of extracting 
vast quantities of petroleum from the submarine subsoil—witness ‘Lake Maracaibo” 
and its great production. Two facts should be kept in mind: (1) that petroleum is 
found beneath only a small percentage of the land surface of the earth, and that geo- 
logically its occurrence in the “continental shelf,” however extensive, presumably is 
limited to a small portion of the total “shelf; and (2) that in stormy seas it may be 
feasible to extract petroleum only in relatively shallow waters for many years to come. 
The feasibility of conducting petroleum operations in oceanic waters more than, say, 
150 feet or 50 meters deep may be quite remote. Discretion suggests the unwisdom of 
becoming greatly concerned regarding precise delimitation of seaward areas of national 


jurisdiction in waters 600 feet or 200 meters deep, near the outer edge of the ‘‘conti- 
nental shelf.” 


‘The method here suggested would provide the as nates ge principles” for accord between 


the United States and a neighbor state which are referred to in Presidential Proclamation 
No. 2667, signed Sept. 28, 1945 (Fed. Reg., Vol. 10, Oct. 2, 1945, p. 12303; also this 
JOURNAL, Supp., Vol. 40 (1946), p. 45). Various decrees and laws of other states since 
that date similarly call for accord on the basis of equitable principles. 

*An attaché of one of the embassies in Washington asked the writer several years 
ago to show him how to lay down a “boundary” between Colombia and Venezuela in these 
waters. No literature on such techniques was found, and several hypotheses were formu- 
lated and tried successively. Perhaps no more interesting problem of this sort could have 
been posed, for the example has about all possible variations. 
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Fic. 4. Lateral jurisdictional limits of contiguous zones 


The Colombia-Venezuela situation in the Gulf of Venezuela illustrates typical prob- 
lems in defining a water boundary from land out to the presumed “edge” of the ‘“con- 
tinental shelf.” Beginning at the coastal terminus of the demarcated land boundary 
(11°51'07’’.41 N., 71°19'19’'.80 W.), the “normal” jurisdictional “boundary” is developed 
by describing envelopes of arcs of circles at successive intervals of 3. 6, 9, ete., nautical 
miles, until it crosses the presumed edge of the continental shelf——a little short of the 45- 
mile envelope intersection in this instance. This “normal” jurisdictional line ignores 
islands—the Monks Islands (Los Monges) belonging to Venezuela, and Aruba (belonging 
to The Netherlands). 

An alternative line is shown ( a ) assuming that the two countries were to 
agree to take the Monks Islands into account. In this instance, the developed line, after 
reaching a point 27 miles from the mainland of the two states, connects intersections of 
ares of 24-, 21-, 18-, 15-, and 12-mile radius as it approaches the islands: then, because the 
9-mile arcs do not intersect, a long straight line connects two intersections of 12-mile ares 
before again widening to 15- and 18-mile ares, which presumably carry the line to (and 
beyond) the edge of the ‘“‘continental shelf.” 


coast (Peninsula de Paraguana) become the nearest points of Venezuela, whereas 
the nearest points of Colombia at the same distances necessarily remain on the 
Guajira peninsula.” 

*% If greater refinement in the lateral jurisdictional line were desired, it could be devel 
oped at increments of one mile from the outer limit of territorial waters. In a region 
known to be highly mineralized and in which mining operations are believed to be prac- 
ticable it would seem desirable to map the coasts accurately, and then to lay down the 
lateral boundary of the most sensitive and accurate type—-on the “median line” principle, 
every point being equidistant from the nearest points on the shores of the two states con- 
cerned But otherwise the adoption of 3-mile increments weuld seem most feasible and 
altogether fair and adequate. Every 3-mile-increment turning point is actually a point 
on the line drawn on the strict “median line” principle; and it is appreciably easier to 
lay down on the chart than the true ‘“‘median line.” 

In laying down one of these lateral jurisdictional lines on a chart it is important to use 
a beam compass, so that both the pivot-point and the pencil-point are always perpendicular 
to the chart on which the line is being developed. An ordinary compass, with spreading 
points, becomes very inaccurate as the distances from the coast increase And if ordinar 
eharts are used in high latitudes (especially Mercator charts) it is essential to take int 
consideration the changing seale as the distance from the equator increases one minute 
of latitude equals one nautical mile at the particular latitude. 
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CONCLUSIONS 


1. Precise delimitation of all seaward areas of national jurisdiction is essen- 
tial if the resources of the sea bed and subsoil, and of the waters themselves, are 
to be utilized constructively for the benefit of mankind. Presumption of the 
right of the state to develop those resources, perhaps at considerable distances 
from shore, should therefore be recognized by the international community under 
conditions that assure: (a) the progressive development of the interests of the 
international community; (b) the maintenance of peace under law; (c) orderly, 
conservational use of the resources provided by nature; and (d) unhampered, 
peaceful navigation of the maximum area of waters and overlying airspace. It 
might also afford revenues accruing to the international community. 

2. No single belt of adjacent seas, whether 3 or 3,000 miles wide, could 
actually and effectively serve all the purposes of each national state—for 
security, fishing, surface and air commerce, mineral expléitation, and other 
interests—and also be acceptable to other states. No such “trustacean psychosis 
in an avian age” can cope with the problems emerging from the vast expanses 
of water that cover more than two-thirds of the earth’s surface. The “one 
ocean” and its many arms in gulfs, bays, and seas, with their overlying airspace 
and the underlying sea bed and subsoil, constitute the area of greatest common 
interest to all mankind. 

3. It should be realized that some of the unilateral assertions of jurisdiction 
or even full and exclusive sovereignty over wide areas of adjacent seas and 
sea bed are explicable only in the search for national security or revenue, in a 
desire for national aggrandizement, or in a sort of “cartohypnosis” (hypnotism 
by cartography), and that most of them cannot be acknowledged by the inter- 
national community—the interests and rights of which should predominate. 

4. Delimitation of the territorial sea and of any contiguous zones is gen- 
erally feasible only in geometrical terms based on the present geographical char- 
acteristics of the shorelines. However much may be learned about the present 
submarine topography and about the geological past (which will far exceed 
the expectations of most people), “boundary” descriptions could not be expressed 
in submarine topographic terms analogous to the geographic terms employed 
in land boundary descriptions, nor should they have to await the results of 
accurate hydrographic surveys based on the most modern techniques. 

5. New delimitation problems arise only with respect to “contiguous zones”- 
both the seaward limits that may be established for specific purposes (supple- 
mentary zones for particular fishing privileges, mineral exploitation, etc.), 
and the lateral lines of jurisdiction between adjacent states. Therefore, 
principles and techniques should be developed and acknowledged for the delimi- 
tation of contiguous zones in the adjacent sea areas—in which coastal states 
will be presumed to have limited specific rights for clearly defined purposes. 

6. In the exact geographical-geometrical delimitation of all the limits of the 
territorial sea and any contiguous zones, the following principles and techniques 
should prevail, and should meet the requirements of most situations (subject 
to modification by mutual agreement) : 

(a) Begin by laying down the seaward limit of the territorial sea as 
the envelope of the ares of circles whose radius is equal to the width of what- 
ever belt of sea is under consideration—whether 3 miles, or any other 
width—measured outwardly from the coastline in question, including all 
islands—( properly, from the intersection of the plane of the low-water datum 
with the shore). 

(b) Eliminate any impracticable or highly objectionable pockets of high 
sea that may appear in the envelope of arcs of circles, by simple, geomet- 
rical criteria. 

(c) Consider the problem of bays, estuaries, ports, and other “inland 
waters” only after the seaward limit of the territorial sea has been laid 
down, and introduce a minimum number of straight lines to serve as the 
outer limits of inland waters, which thus serve as if they were parts of an 
artificial coastline in laying down the outer limit of the territorial sea. 
If the problem of providing a minimum belt of terrorial sea 3 miles wide 
(or territorial sea width) were to arise, reverse arcs from the points of 
intersection of the outer envelopes of arcs may be drawn (as on Fig. 2 
above). 

(d) Lay down the seaward limit of any contiguous zone or zones (con- 
tiguous to the territorial sea or to any zone beyond) that may be accepted by 

37 A phrase employed in an article on “Mapping Some Effects of Science on Human Rela 


tions” (Scientific Monthly, Vol. 61 (1945), pp. 45-50) a subject in which the writer has 
had a special interest for several years. 
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the international community by exactly the same techniques as those used 
in delimiting the territorial sea. That is, it should constitute the envelope 
of ares of circles of any stipulated radius, measured from the low-water 
datum of the coastline in question ; and any objectionable pockets of high sea 
should be eliminated by simple, geometrical criteria. 
(e) Lay down any lateral jurisdiction limit or boundary, first through the 
territorial sea by a single straight line (except where islands make it un- 
feasible) from the low-water-datum terminus of the land boundary out to 
the point of intersection of the envelopes of arcs of circles of 3-mile (or 
territorial sea width) radius from the coasts of the two states.” 
(f) In extending a lateral jurisdictional limit through a “contiguous zone” 
out to any desired distance (beginning at the outer limit of the territorial 
sea), it may be laid down either on the “median line” principle (every point 
being equidistant from the nearest point or points on opposite shores) or as 
a series of straight lines connecting points of intersection of successive 
envelopes of arcs of radii, increasing by increments of 3 miles (or any other 
accepted unit) measured from the nearest points on opposite shores—that is, 
from the intersection of the low-water-datum plane with the coast. 
Where islands are found, the following rule should be applied in determin- 
ing whether they should be disregarded in laying down the lateral jurisdic- 
tional line: Draw parallel lines tangent to opposite ends or sides of the 
island which enclose the minimum area of water between island and main- 
land. If the water area subtended between island and mainland within 
the parallel lines is less than the area of the island, the island is taken into 
consideration as if it were part of the mainland. But if the water area 
exceeds the area of the island, the island is diregarded in laying down the 
lateral line through the contiguous zone. 
(zg) Lay down the median line, in any lake, gulf or bay (as in any river) 
as the line every point of which is equidistant from the nearest point or 
points on opposite shores, measured from the low-water datum. All islands 
should be disregarded except those which meet the test prescribed above in 
relation to the extension of any lateral jurisdiction limit through a contigu- 
ous zone. 
(h) If the “edge of the continental shelf” is under consideration as the 
seaward limit of a contiguous zone, it seems advisable to indicate a specific 
submarine contour and to disregard thie theoretical physical submarine 
feature. This is because the place where the continental shelf ends and 
the “continental slope” begins (at a perceptible increase in slope), although 
commonly assumed to be at 100 fathoms below sea level (alternatively at 
200 meters, which is slightly more), is now believed to average about 70 to 
75 fathoms (or less than 150 meters) ; and in some areas there is no conti- 
nental shelf in the proper sense of the term. In addition, beyond the conti- 
nental shelf in the strict sense there are islands with “island shelves.” 
7. The practical difficulties of making reliable determinations of position, in 
latitude and longitude, and in relation to any seaward areas which are delimited, 
must be taken into consideration. This is especially true in areas of “contiguous 
zones” from which land features are not visible from points on or very near the 
surface of the sea. Determination of position with accuracy is feasible in many 
Situations and instances only by means of electronic devices (in which distances 
ure measured in millionths of a second of time required in the transmission of 
electrical impulses), most if not all of which will require the establishment and 
maintenance of shore stations at points precisely indicated on charts, on which 
the limits of the “contiguous zone” are also indicated. It may be necessary to 
establish the obligation of the state to erect and maintain such stations (when 
the limits of the contiguous zone have been internationally agreed to) depending 
upon the nature and magnitude of the operations involved in the seaward areas. 

8. Codification of the principles and techniques of delimitation of all types of 
boundaries of the territorial sea and any contiguous zones is highly desirable. 
It is also to be desired that states will publish maps or hydrographic charts show- 
ing the limits of the territorial sea, and of any contiguous zone or zones, laid down 
in accordance with accepted delimitation principles and techniques, and showing 
also the precise location of any shore stations or aids to accurate determination 
of position by surface or aircraft. 


°8 See the author’s International Boundaries, Fig. 25 (p. 188), for the method of laying 
down such an extension of the boundary through the territorial sea. ty laying down the 
3-mile ares from each country as if its neighbor’s land were sea, an intersection of ares 
from the two countries will be found, even where their land boundary terminates at a 
salient point. 
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EXHIBITS 


{Article from the New York Times, February 18, 1951] 


OIL SHORTAGE SEEN FAcING INDUSTRY-——-EXPANSION PROGRAM, CosTING BILLIONS, 
INVOLVES AID From WASHINGTON—DEPLETION RATE A Facror—INDUSTRY SURE 
OF FINANCING PROVIpED TAx CHANGES Don’t MAKE BURDEN Too HEAVY 


(By J. H. Carmical, petroleum editor, New York Times) 


Despite its huge expansion since World War II it is becoming increasingly 
clear that the oil industry is facing a gigantic task in supplying military and 
civilian demand in the present emergency. In an effort to meet these demands 
the industry has embarked on a program to increase its capacity by an addi- 
tional 1,000,000 barrels daily. The chief difficulty in meeting that goal is ex- 
pected to be in the crude-oil branch. The first step is at the request of the 
Petroleum Administration for Defense. A committee has been appointed by 
the National Petroleum Council. This committee is headed by Dr. Robert E. 
Wilson, chairman of the Standard Oil Co. (Indiana). 

The program is expected to cost billions of dollars. In addition, there will 
be materials and labor. However, as to materials, particularly steel, industry 
expects to have the aid of authorities in Washington. 

Despite the huge cost, the steel industry is confident that the necessary 
financing can be provided by itself or through private sources provided that 
the tax laws are not changed so that it will have to bear too heavy a burden. 
Already, it is maintained that the Treasury Department's tax recommendations 
to Congress would make the oil industry carry an undue portion of the total 
tax burden. 


BILLION IN REVENUE 


Russell B. Brown, general counsel of the Independent Petroleum Association 
of America, last week estimated that if these recommendations were enacted 
into law, the oil industry would be asked to account for $1,000,000,000 in revenue 
over and above the proposed increase in rates applicable to all other corpora- 
tions and individuals. 

In addition to increasing the Government levy on gasoline to 3 cents a gallon 
from 144 cents, the Treasury would drastically reduce the 2714-percent tax 
exemption now permitted for depletion of producing wells. Although there is 
some opposition to increasing the gasoline levy, which would bring the Federal 
take to roughly 25 percent of the refinery selling price, the chief objection, par- 
ticularly to those engaged in crude oil production, is to the proposed change in 
the depletion provision of the law. 

Mr. Brown pointed out that during the 25 years in which the present deple- 
tion rate has been in effect the oil industry has explored for, found, and pro- 
duced ever-increasing supplies of crude oil. He said that Congress established 
the present rate of depletion, because it had to find a method and an amount 
“that would insure proper tax payments and at the same time not discourage 
capital investments in such industries.” 


TO ENCOURAGE RESEARCH 


Originally, the depletion provision was placed in the tax law so as not to dis- 
courage the search for oil. If all the net profit resulting from the discovery of an 
oil well should be taxed, Congress felt that the incentive to search for oil would 
be lessened. For that reason, it was determined that 2714 percent of the gross 
income resulting from the production of oil and gas wells should be exempt 
from income-tax payments. 
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With each of the 48 States levying a sales tax on gasoline and also some 
municipalities collecting an additional tax, many persons feel that gasoline al- 
ready is paying more than its share. 

Although the price freeze placed on crude oil and petroleum products in 
December has not appreciably influenced production, the belief in the industry 
is that it should be reviewed from time to time in order to maintain a proper 
margin of profit. In recent months nearly every item entering into the cost 
of petroleum products has advanced and the chances are that there will be 
further increases. 


SUPPLEMENTAL STATEMENT OF REPRESENTATIVE CLYDE DOYLE, EIGHTEENTH COoN- 
GRESSIONAL DISTRICT OF CALIFORNIA, BEFORE COMMITTEE ON SENATE JOINT 
RESOLUTION 20 


My vigorous support of a quitclaim theory bill as contrasted to any other 
theory at this time is consistent and in harmony with the position I have taken 
at all times heretofore, both as a Member of the Seventy-ninth Congress and 
as a Member of the Eighty-first Congress. You will recall, Mr. Chairman, that 
during the hearings on Senate Joint Resolution 195 during August 1950 I testi- 
fied and argued that all the area within the corporate limits of the city of Long 
Beach should be a quitclaim and released of all claims by the Federal Govern- 
ment in favor of the city of Long Beach, which had its corporate limits extend- 
ing 3 miles out into the ocean approved by the legislature of the State of Cali- 
fornia. At those hearings, I stated in substance to the effect that one clear, 
simple way in which the water area of my home city of Long Beach could be 
protected would be to have that resolution that was then pending, to wit: Senate 
Joint Resolution 195, amended so as to eventually eliminate any force and effect 
of the Supreme Court's decision as relates to the city of Long Beach and as re- 
lates to any other California municipality which should be found to have 
inland water. At that time, neither you, Mr. Chairman, nor the distinguished 
Senator from New Mexico were in any stated sharp disagreement with my claim 
so made. 

Again this Highty-second Congress, I find myself tompelled to oppose this 
interim measure unless it is so amended as to meet the needs of my home city 
of Long Beach as to its submerged harbor lands, unless there is absolute pro- 
tection to the city of Long Beach in this regard. 

I will state that within recent weeks I have personally conferred with the Secre- 
tary of Interior on this matter and again registered my fundamental objection 
to Senate Joint Resolution 20 on the same premise and I have here a copy of 
a letter dated January 17, 1951, to me from the Solicitor General of the United 
States on this same matter. I offer the same for the record for you will recall 
that the other day the Solicitor General, in testifying before this committee 
referred to me by name in his testimony as being active in the matter of hav- 
ing this controversy settled. 


JANUARY 17, 1951. 
Hon. CLrypeE Doyte, 
House of Representatives, Washington, D. C. 

My Dear Mr. ConGrESSMAN: This will refer to your letter of January 4, 1951, 
addressed to the Attorney General, requesting information upon which you may 
predicate a reply to a Long Beach bank president who has written to you 
regarding the oil-production funds from tideland oil wells voluntarily im- 
pounded by the city of Long Beach and the oil companies producing those wells. 

The funds to which your constituent refers seem to have been voluntarily im- 
pounded because of some apprehension on the part of purchasers of the oil that a 
claim to the submerged lands involved may ultimately be made by the Federal 
Government. (See hearings before Senate Committee on Interior and Insular 
Affairs, Slst Cong., 2d sess., on S. J. Res. 195, at p. 157.) This Department 
believes that there is no basis for such apprehension. 

As you know, the case of United States vy. California (332 U. S. 19). involves 
only the 3-mile belt of the Pacific Ocean, seaward of low-water mark along the 
open coast and outside of the inland waters of California, and representatives of 
the executive branch of the Government have repeatedly assured both the 
Supreme Court and the Congress that the United States is making no claim to 
the oil deposits or other resources underlying imland waters. In addition, in 
order that this disclaimer may be conclusively established, the executive branch 
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has prepared, has had introduced and has urged upon the Congress the enact- 
ment of legislation confirming in the several States the title to lands underlying 
navigable inland waters. (See 8S, 2153 and H. R. 5280, 81st Cong.) 

There is still before the Supreme Court the problem of defining the status of 
the waters along certain segments of the California coast, including that portion 
of the coast in front of the city of Long Beach. However, the pendency of these 
supplemental issues does not, in the view of this Department, create any un- 
certainty as to the status of the oil wells operated under the authority of the 
city of Long Beach, all of which are located and bottomed landward of the 
line claimed by the United States as the boundary of the 3-mile belt. (See hear- 
ings on 8S. J. Res. 195, at p. 148.) The boundary line claimed by the United 
States in the Long Beach area is that shown on the map designated as Appendix 
B of the Government’s Petition for the Entry of a Supplementa! Decree, filed with 
the Supreme Court in January 1948. For your convenience, a copy of this docu- 
ment is enclosed. The State of California claims alternate lines considerable 
distances seaward of that claimed by the United States and, presumably, the 
Supreme Court will determine, on the basis of the claims before it, the status of 
the submerged areas. It should be emphasized that neither party to the litigation 
has raised any question as to the area in which the Long Beach oil wells are 
drilled, and that that area is, by virtue of the positions taken before the Supreme 
Court, admitted to be within inland waters. 

It is highly desirable that there be a judicial determination of the question as 
promptly as possible, and this is equally true with respect to the other oil-bearing 
segments of the California coast. This Department has made every effort to 
expedite the proceedings now before the master appointed by the Supreme Court. 
The long delays which have occurred, and which may continue to occur, could be 
terminated if counsel for California would cooperate with us in endeavoring to 
have the case decided promptly. Anything that you can do to create such an 
attitude will be helpful in clearing up the difficulty faced by Long Beach. 

Sincerely yours, 
Purivip B. Per-MAN, Solicitor General. 


RESOLUTION No. C—12838: A RESOLUTION OF THE CITY CoUNCIL OF THE CITY OF 
Lone Breacu, CALIFORNIA, Opposine S. J. Res. 20 anp H. J. Res. 131, Ano 
PETITIONING THE CONGRESS OF THE UNITED STATES TO DISAPPROVE EACH oF 

Salp PROPOSED RESOLUTIONS AND ResJect FAVORABLE ACTION THEREON 


WHEREAS under certain Acts of the Legislature of the State of California 
(California Statutes 1911, page 13804; California Statutes 1925, page 235; and 
California Statutes 1935, page 798), the State of California granted to the City 
of Long Beach all of its right, title and interest held by it by virtue of its 
sovereignty in and to all the tidelands and submerged lands, whether filled or 
unfilled, situated below the mean high tide line of the Pacific Ocean within the 
corporate limits of said City; said corporate limits of said City extend into 
San Pedro Bay, bordering the Pacific Ocean, three miles from mean high tide 
line; said tidelands and submerged lands consist of 13,027 acres, of which 
approximately 1,000 acres have been reclaimed and filled by said City, upon 
which port and harbor facilities, park and recreational improvements have been 
constructed, at a cost to said City in excess of $35,000,000.00; said lands and 
navigable waters constitute 8.11 miles of water frontage of said City on San 
Pedro Bay, all of which historically and by prior Court decision lie within 
San Pedro Bay, an inland water area of the State of California; said tidelands 
and submerged lands and San Pedro Bay are shown upon the aerial photographs 
taken on December 26, 1947, attached hereto; and 

WHEREAS on July 26, 1947, a stipulation was entered into by Tom C. Clark, 
as Attorney General of the United States, and the Attorney General of the 
State of California, in the case of “United States of America v. State of Cali- 
jornia,”’ No. 12, Original, wherein it was stipulated that the United States of 
America does not claim in said litigation “that part of San Pedro Bay land- 
ward of a line drawn from Point Fermin in a northeasterly direction through a 
point 300 feet due south of the southeasterly extension of the Navy mole and 
breakwater to the line of ordinary low tide in the City of Long Beach, Los 
Angeles County, California,” said area constituting inland waters of San 
Pedro Bay, and that said description of San Pedro Bay is “without prejudice 
to the right of California to tlaim”’ that the line separating said bay from the 
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“three-mile marginal belt” lies farther seaward than the line therein described 
and that said bay includes a larger water area than therein described; and 

WHEREAS there is attached hereto a map entitled, “California Coast Line— 
Point Fermin to Newport Beach,” prepared by R. R. Shoemaker, Chief Engineer 
of the Long Beach Harbor Department, upon which is portrayed said proposed 
Government line fixing the seaward limit of the inland waters of San Pedro Bay 
substantially as described in the aforesaid stipulation, said line being located 
immediately adjacent to and seaward of reclaimed lands and harbor facilities 
of the city of Long Beach; said map portrays the boundaries of the City of Long 
Reach extending 3 miles into San Pedro Bay and said 13,027 acres of tidelands 
and submerged lands conveyed to the city by the State as aforesaid; only 3,028 
acres of said 13,027 acres lie landward of said Government proposed line, 1,016 
acres of which have been reclaimed and filled and 2,012 acres of which constitute 
navigable water areas; 9,999 acres of said tidelands and submerged lands con- 
veyed to the city as aforesaid are located outside of and seaward of said Govy- 
ernment proposed bay line, 9,847 acres of which constitute navigable water 
area and 152 acres of which consist of public beach area, filled and improved 
by the city of Long Beach for public recreational uses; said public beach area 
extends 3.9 miles seaward of the line of ordinary low tide outside said Govern- 
ment proposed bay line along the bay and ocean front of said city; and 

WHEREAS the city of Long Beach, by and through its board of harbor com- 
missioners, has projected and planned future port and harbor development at 
an estimated cost of $85,000,108.00 seaward of said Government proposed bay 
line, also indicated upon said map; and 

WHerkEas, Section 3 of S. J. Res. 20 and of H. J. Res. 131 (82d Congress, Ist 
Session) authorizes the Secretary of the Interior to negotiate with the State of 
California respecting the issuance of new mineral leases covering said 9,999 
acres of tidelands and submerged lands conveyed to the city by the State as 
aforesaid, outside of said Government proposed bay line, portrayed upon said 
map in white, light blue and yellow, all within the corporate limits of said 
city ; said authority includes the granting of mineral leases upon the 152 acres of 
filled public beach lands extending 3.9 miles along the water front of said city, 
portrayed upon said map in yellow, all notwithstanding that the State of Cali- 
fornia has heretofore conveyed all of said lands to the city of Long Beach as 
heretofore mentioned; said 9,999 acres of land are the subject of controversy 
between the United States and the State of California in proceedings now 
pending before the Supreme Court of the United States as to whether or not 
the same constitute submerged lands beneath navigable inland waters; and 

WHEREAS Section 4 of said S. J. Res. 20 and of said H. J. Res. 131 authorizes 
the Secretary of the Interior to grant oil and gas leases to qualified persons 
offering the highest bonuses plus the payment of a royalty of not less than 
121%4% on said 9,999 acres of tidelands and submerged lands referred to in the 
preceding paragraph, and pursuant to which convert said 3.9 miles of public 
beach consisting of 152 acres into an oil field, including oil well derricks, tanks 
and production equipment, notwithstanding that said 9,999 acres of submerged 
and reclaimed submerged lands have been granted to the City by the State of 
California and all but a small portion of which lie landward of the Federal 
breakwater and within the area contended by said State and City as a part of 
San Pedro Bay and inland waters of said State and in controversy as to whether 
or not the same are submerged lands beneath navigable inland waters, in 
proceedings now pending before the United States Supreme Court, as heretofore 
stated ; and 

Wuereas the granting of the authority to the Secretary of the Interior by 
the provisions of said resolutions as heretofore stated may result in the serious 
impairment of the rights and equities of the City of Long Beach in the owner- 
ship and control of said lands, and incalculable damage to said City; 

Now THEREFORE, the City Council of the City of Long Beach resolves as follows: 

Section 1. The City of Long Beach does hereby record its opposition to S. J. 
Res. 20 and H. J. Res. 131, and petitions the Congress of the United States to 
disapprove each of said proposed resolutions and reject favorable action thereon. 

Sec. 2. That the City Attorney be and he is hereby authorized and requested 
to present to the members of Congress and the appropriate committees thereof 
all matters pertinent to the foregoing and transmit a copy of this resolution to 
the members of the Committee on Interior and Insular Affairs of the United 
States Senate and to the Committee on the Judiciary of the House of Repre- 
sentatives, and to the other members of the Congress. 
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Sec. 8. The City Clerk shall certify to the passage of this resolution by the 
City Council of the City of Long Beach, and shall cause the same to be posted in 
three (3) conspicuous places in the City of Long Beach, and it shall thereupon 
take effect. 

I hereby certify that the foregoing resolution was adopted by the City Council 
of the City of Long Beach, at its meeting of February 6, 1951, by the following 
vote: 

Ayes: Councilmen: Parmley, Kealer, Wagner, Jackson, Carleson, Chace. 
Noes : Councilmen : None, 
Absent: Councilmen: Sutter, Seaton. 


[SEAL] C. G. Roseserry, City Clerk. 


REsoLuTION No. HD—405: A RESOLUTION OF THE BOARD OF HARBOR COMMISSIONERS 
OF THE City oF LonG BEACH, CALIFORNIA, OPpposina S. J. Res. 20 anv H. J. Res. 
131, AND PETITIONING THE CONGRESS OF THE UNITED STATES To DISAPPROVE EACH 
OF SAID PROPOSED RESOLUTIONS AND REJECT FAVORABLE ACTION THEREON 


WHEREAS under certain Acts of the Legislature of the State of California 
(California Statutes 1911, page 1804; California Statutes 1925, page 255; and 
California Statutes 1935, page 793), the State of California granted to the City 
of Long Beach all of its right, title and interest held by it by virtue of its 
sovereignty in and to all the tidelands and submerged lands, whether filled or 
unfilled, situated below the mean high tide line of the Pacific Ocean within the 
corporate limits of said City; said corporate limits of said City extend into San 
Pedro Bay, bordering the Pacific Ocean, three miles from mean high tide line; 
said tidelands and submerged lands consist of 13,027 acres, of which approxi- 
mately 1,000 acres have been reclaimed and filled by said City, upon which port 
and harbor facilities, park and recreational improvements have been constructed, 
at a cost to said City in excess of $35,000,000.00 ; said lands and navigable waters 
constitute 8.11 miles of water frontage of said City on San Pedro Bay, all of which 
historically and by prior Court decision lie within San Pedro Bay, an inland 
water area of the State of California; said tidelands and submerged lands and 
San Pedro Bay are shown upon the aerial photograph taken on December 26, 
1947, attached hereto; and 

WHEREAS on July 26, 1947, a stipulation was entered into by Tom C, Clark, 
as Attorney General of the United States, and the Attorney General of the State 
of California, in the case of “United States of America v. State of California,” 
No. 12, Original, wherein it was stipulated that the United States of America does 
not claim in said litigation “that part of San Pedro Bay landward of a line drawn 
from Point Fermin in a northeasterly direction through a point 300 feet due 
south of the southeasterly extension of the Navy mole and breakwater to the 
line of ordinary low tide in the City of Long Beach, Los Angeles County, Cali- 
fornia,” said area constituting inland waters of San Pedro Bay, and that said 
description of San Pedro Bay is “without prejudice to the right of California to 
claim” that the line separating said bay from the “three-mile marginal belt” 
lies farther seaward than the line therein described and that said bay includes a 
larger water area than therein described ; and 

WuHereEas there is attached hereto a map entitled “California Coast Line— 
Point Fermin to Newport Beach,” prepared by R. R. Shoemaker, Chief Engineer 
of the Long Beach Harbor Department, upon which is portrayed said proposed 
Government line fixing the seaward limit of the inland waters of San Pedro Bay 
substantially as described in the aforesaid stipulation, said line being located 
immediately adjacent to and seaward of reclaimed lands and harbor facilities of 
the City of Long Beach; said map portrays the boundaries of the City of Long 
Beach extending three miles into San Pedro Bay and said 13,027 acres of tide- 
lands and submerged lands conveyed to the City by the State as aforesaid; only 
3,028 acres of said 13,027 acres lie landward of said Government proposed line, 
1,016 acres of which have been reclaimed and filled and 2,012 acres of which 
constitute navigable water areas, 9,999 acres of said tidelands and submerged 
lands conveyed to the City as aforesaid are located outside of and seaward of 
said Government proposed bay line, 9,847 acres of which constitute navigable 
water area and 152 acres of which consist of public beach area, filled and im- 
proved by the City of Long Beach for public recreational uses; said public beach 
area extends 3.9 miles seaward of the line of ordinary low tide outside said Gov- 
ernment proposed bay line along the bay and ocean front of said City; and 
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WHEREAS the City of Long Beach, by and through its Board of Harbor Com- 
missioners, has projected and planned future port and harbor development at an 
estimated cost of $85,000,108.00, seaward of said Government proposed bay line, 
also indicated upon said map; and 

WHEREAS Section 3 of S. J. Res. 20 and of H. J. Res. 1831 (82d Congress, 1st 
Session) authorizes the Secretary of the Interior to negotiate with the State of 
California respecting the issuance of new mineral leases covering said 9,999 acres 
of tidelands and submerged lands conveyed to the City by the State as aforesaid, 
outside of said Government proposed bay line, portrayed upon said map in white, 
light blue, and yellow, all within the corporate limits of said City; said authority 
includes the granting of mineral leases upon the 152 acres of filled public beach 
lands extending 3.9 miles along the water front of said City, portrayed upon said 
map in yellow, all notwithstanding that the State of California has heretofore 
conveyed all of said lands to the City of Long Beach as heretofore mentioned: 
said 9,999 acres of land are the subject of controversy between the United States 
and the State of California in proceedings now pending before the Supreme Court 
of the United States as to whether or not the same constitute submerged lands 
beneath navigable inland waters; and 

Wuenreas Section 4 of said S. J. Res. 20 and of said H. J. Res. 131 authorizes 
the Secretary of the Interior to grant oil and gas leases to qualified persons 
offering the highest bonuses plus the payment of a royalty of not less than 1214% 


on said 9,999 acres of tidelands and submerged lands referred to in the preceding 
paragraph, and pursuant to which convert said 3.9 miles of public beach con- 
sisting of 152 acres into an oil field, including oil well derricks, tanks and pro- 
duction equipment, notwithstanding that said 9,999 acres of submerged and 
reclaimed submerged lands have been granted to the City by the State of Cali- 
fornia and all but a small portion of which lie landward of the Federal break- 
water and within the area contended by said State and City as a part of San 
Pedro Bay and inland waters of said State and in controversy as to whether 
or not the same are submerged lands beneath navigable inland waters, in pro- 
ceedings now pending before the United States Supreme Court, as heretofore 
stated ; and 

Wuereas the granting of the authority to the Secretary of the Interior by 
the provisions of said resolutions as heretofore stated may result in the serious 
impairment of the rights and equities of the City of Long Beach in the ownership 
and control of said lands, and incalculable damage to said City; 

Now, THEREFORE, the Board of Harbor Commissioners of the City of Long 
Beach resolves as follows: 

Section 1. The City of Long Beach, by and through the Board of Harbor Com- 
missioners of said City, does hereby record its opposition to S. J. Res. 20 and 
H. J. Res. 131, and petitions the Congress of the United States to disapprove 
each of said proposed resolutions and reject favorable action thereon. 

Sec. 2. That the City Attorney be and he is hereby authorized and requested 
to present to the members of Congress and the appropriate committees thereof 
all matters pertinent to the foregoing and transmit a copy of this resolution 
to the members of the Committee on Interior and Insular Affairs of the United 
States Senate and to the Committee on the Judiciary of the House of Repre- 
sentatives, and to the other members of the Congress. 

Sec. 3. The Secretary of the Board shall certify to the passage of this resolu- 
tion by the Board of Harbor Commissioners of the City of Long Beach, and it 
shall thereupon take effect. 

Sec. 4. The Secretary of the Board shall cause this resolution to be published 
once in the Long Beach Independent, the official newspaper of the City of 
Long Beach. 

I hereby certify that the foregoing resolution was adopted by the Board of 
Harbor Commissioners of the City of Long Beach, at its meeting of February 
5, 1951, by the following vote: 

Ayes: Commissioners: Davis, Sullivan, Elliott, Daubney, Martin. 
Noes: Commissioners: None. 
Absent: Commissioners: None. 
R. D. Exv.rort, 
Secretary of the Board of Harbor Commissioners. 
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List oF Mr. Ickes’ Rutinas THAT THE STATES ARE THE OWNERS OF SUBMERGED 
LANDS WITHIN THEIR RESPECTIVE BOUNDARIES 


Submitted by Mr. William W. Clary 


1. Decision of Harold L. Ickes, Secretary of the Interior, dated December 22, 
1933, rejecting Olin S. Proctor’s application for oil and gas prospecting 
permit or lease under the Mineral Leasing Act of 1920 (hereinafter referred 
to as “application” ). 

. Decision of the Commissioner of General Land Office, dated April 18, 19384, 
rejecting applications of Cunningham, Rose, Mayhew & Vermilyea, affirmed 
on appeal by the Secretary of the Interior Ickes, October 4, 1984, 55 I. D. 1; 
affirmed on rehearing by the Secretary, November 28, 1934; prior action 
again affirmed on appeal by the Secretary Ickes, February 7, 1935. 

3. Decision of the Commissioner of General Land Office rejecting applications 
of W. G. Clark and five others, September 18, 1934, affirmed on appeal 
by the Secretary Ickes, February 7, 1935. 

. Decision of the Commissioner of General Land Office rejecting application of 
J. H. Dolan and A. M. Weirick and three others, October 23, 1934, and 
affirmed on appeal by the Secretary Ickes on February 21, 1935. 

5. Decision of the Commissioner of General Land Office rejecting application of 
I’. Dewart, C. P. Ritter, and K. Weyant, April 4, 1935, affirmed on appeal 
by the Secretary Ickes, October 24, 1935. 

. Decision of the Commissioner of General Land Office rejecting application of 
O. L. Dillman, September 27, 1935, affirmed on appeal by the Secretary 
Ickes, March 12, 1936. 

. Decision of the Commissioner of General Land Office rejecting application of 
J. B. Primm, October 2, 1985, affirmed on appeal by the Secretary Ickes, 
March 12, 1936. 

. Decision of the Commissioner of General Land Office rejecting application of 
E. L. Stanton, filed March 12, 1935. 

. Decision of the Commissioner of General Land Office rejecting application of 
W. H. Taylor, November 4, 1935, affirmed on appeal by the Secretary Ickes, 
February 9, 1936. 

. Decision of the Commissioner of General Land Office rejecting application of 
S. K. Strickler and others, January 12, 1937. 

. Decision of the Commissioner of General Land Office rejecting application of 
Chester Mann, September 28, 1935, subsequently affirmed by the Secre- 
tary Ickes. 

. Decision of the Commissioner of General Land Office rejecting application of 
R. J. Clark, September 22, 1935, affirmed on appeal by the Secretary Ickes, 
October 13, 1936. 

3. Decision of the Commissioner of General Land Office rejecting application of 
C. A. Weigel and two others, November 18, 1936. 

. Decision of the Commissioner of General Land Office rejecting application of 
H. F. Jones and three others, October 26, 1936, affirmed on appeal by the 
Secretary Ickes, April 9, 1937. 

Decision of the Commissioner of General Land Office rejecting application of 
J. L. Griffith, March 23, 1937. 

Decision of the Commissioner of General Land Office rejecting application of 
T. A. Johnson, September 25, 1937. 

. Decision of the Commissioner of General Land Office rejecting applications 
of G. G. Fisher and three others, September 8, 1937. 

. Decision of the Commissioner of General Land Office rejecting applications 
of F. E. Pendell and one other, June 25, 1936, affirmed on appeal by the 
Secretary Ickes, September 25, 1936; affirmed again on rehearing by deci- 
sion of the Secretary Ickes, February 4, 1937. 

. Decision of the Commissioner of General Land Office rejecting applications 
of C. B. Reynolds, Jr., Myrtle A. MeCurry, and two others, October 27, 
1936; affirmed on appeal by the Secretary Ickes on January 13, 1937. 

. Decision of the Commissioner of General Land Office rejecting application of 
Myrtle A. McCurry and two others, October 26, 1936; affirmed on appeal 
by the Secretary Ickes, 56 I. D. 60. 

21. Decision of the Commissioner of General Land Office rejecting applications 
of Robert E. Lee Jordan and five others, June 8, 1937. 


In most of the above-mentioned decisions, written opinions were given both 
by the Land Commissioner and the Secretary, holding that submerged lands 
below high water mark were owned by the State and that no public land of the 
United States was involved. 





RESOLUTIONS AND COMMUNICATIONS 


PRoPOsED LONG BEACH, CALIF., BOARD OF REALTORS’ RESOLUTION REGARDING SENATE 


JOINT ReEsouuTION 20 AND House JOINT RESOLUTION 131 DEALING WITH 
TIDELANDS 


Whereas Senate Joint Resolution 20 and House Joint Resolution 131 are iden- 
tical bills, introduced in the present Congress by Senator Joseph C. O’Mahoney 
and Congressman Emanuel Celler respectively, and 

Whereas these resolutions purport merely to be interim proposals without 
effect on the final determination of the tidelands issue, and 

Whereas actually they would permit the Secretary of the Interior to issue 
new tideland oil and gas leases the later legal effects of which could seriously 
interfere with administration of the tidelands by the states when state owner- 
ship is affirmed by the Congress, and 

Whereas the Secretary of the Interior could, under these resolutions, authorize 
the placement of oil wells on the major portion of our city’s public beach, and 

Whereas placing control of our public beach, our finest recreational asset, in 
a bureau far removed at Washington, D. C., would seriously jeopardize the future 
well-being and development of our city: 

Therefore be it now resolved: 

1. That the Long Beach Board of Realtors oppose Senate Joint Resolution 2 
and House Joint Resolution 131, and 

2. That copies of this resolution be sent to our United States Senators and 
Congressmen, as well as all members of the Senate Interior and Insular Affairs 
Committee and the House Judiciary Committee. 


RESOLUTION OF THE COUNCIL OF THE CITy or Los ANGELES, STATE OF CALIFORNIA, 
OPpposine 8. J. Res. 20 aNp H. J. Res. 131, AND PETITIONING THE CONGRESS OF 
THE UNITED STATES TO DISAPPROVE EACH OF SAID PROPOSED RESOLUTIONS AND 
ReJect FAVORABLE ACTION THEREON 


Whereas under certain Acts of the Legislature of the State of California 
(Cal. Stats. 1911, p. 1256; Cal. Stats. 1917, p. 159; Cal. Stats. 1929, p. 1085), 
the State of California granted to the City of Los Angeles all of its right, title, 
and interest held by it by virtue of its sovereignty in and to all of the tidelands 
and submerged lands, whether filled or unfilled, situated below the mean high 
tide line of the Pacific Ocean within the ‘corporate limits of said City, with 
certain exceptions; and 

Whereas said corporate limits of the City of Los Angeles extend into San 
Pedro Bay and Santa Monica Bay bordering the Pacific Ocean and three miles 
seaward from the mean high tide line and from the seaward limits of said 
bays; and 

Whereas the said City has reclaimed and filled large areas in both of said 
bays upon which port and harbor facilities and park and recreational improve- 
ments haye been constructed by said City by the expenditure of many millions 
of dollars of public funds ; and 

Whereas on July 26, 1947, a stipulation was entered into by Tom C. Clark, 
as Attorney General of the United States, and the Attorney General of the 
State of California in the case of United States of America v. State of Cali- 
fornia, No. 12 original, in the Supreme Court of the United States, wherein it 
was stipulated that the United States of America does not claim in said litiga- 
tion “that part of San Pedro Bay landward of a line drawn from Point Fermin 
in a northeasterly direction through a point 300 feet due south of the southeaster- 
ly extension of the Navy mole and breakwater to the line of ordinary low tide 
in the City of Long Beach, Los Angeles County, California,” said area constitut- 
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ing inland waters of San Pedro Bay, and that said description of San Pedro Bay 
is “without prejudice of the right of California to claim” that the line separating 
said bay from the “three-mile marginal belt” lies farther seaward than the line 
therein described, and that said bay includes a larger water area than therein 
described ; and 

Whereas a controversy exists between the State of California and the United 
States of America in said case as to whether that portion of San Pedro Bay lying 
seaward of said stipulated line is in the marginal sea or is to be classed as 
inland waters, and a controversy exists as to whether Santa Monica Bay is to 
be classed as inland waters or as a part of the marginal sea, the outcome of 
which controversy would affect the title of the City of Los Angeles in and to 
the submerged lands and reclaimed submerged lands in each of said bays lying 
within its corporate limits; and 

Whereas the City of Los Angeles has projected and planned future develop- 
ments in each of said bays, especially in Santa Monica Bay, for public beach 
and recreational purposes; and 

Whereas Section 3 of S. J. Res. 20 and of H. J. Res. 181 (82d Congress, 1st 
Sess.) would authorize the Secretary of the Interior to negotiate with the State 
of California respecting the issuance of new mineral leases covering the tide- 
lands and submerged lands conveyed to the City of Los Angeles by the State, 
as aforesaid, outside the Government’s stipulated bay line in San Pedro Bay 
and anywhere in Santa Monica Bay seaward of the ordinary low water line, all 
within the corporate limits of the City of Los Angeles, and that said authority 
includes the granting of mineral leases upon the filled public beach lands along 
the waterfront of the City of Los Angeles in San Pedro Bay seaward of said 
stipulated line and along the waterfront of Santa Monica Bay seaward of the 
ordinary low water line, all notwithstanding that the State of California here- 
tofore conveyed said lands lying within the corporate limits of the City of Los 
Angeles to said City; and 

Whereas Section 4 of said S. J. Res. 20 and said H. J. Res. 131 authorizes 
the Secretary of the Interior to grant oil and gas leases to qualified persons 
offering the highest bonus plus the payment of a royalty of not less than 1214 
percent on said tidelands and submerged lands referred to in the preceding para- 
graph and thus convert public beach areas of the City of Los Angeles into an 
oilfield, including oil well derricks, tanks, and production equipment, notwith- 
standing that said submerged and reclaimed submerged lands have been granted 
to the City by the State of California, and notwithstanding that all of said 
submerged and reclaimed submerged lands lie within the area contended by 
the State of California and the City of Los Angeles as being parts of San Pedro 
3ay and Santa Monica Bay, inland waters of the State of California, and not- 
withstanding that said areas of submerged and reclaimed submerged lands are 
presently in controversy as to whether or not the same are submerged lands 
or reclaimed submerged lands beneath navigable inland waters, in proceedings 
now pending before the United States Supreme Court, as heretofore stated; and 

Whereas the granting of the authority set forth in sections 3 and 4 of said 
proposed resolutions (S. J. Res. 20 and H. J. Res. 181) to the Secretary of the 
Interior, as heretofore stated, may result in the serious impairment of the rights 
and equities of the City of Los Angeles and its citizens in the ownership and 
control of said submerged and reclaimed submerged lands and may result in 
incalculable damage to said City: 

Now, THEREFORE, BE IT RESOLVED by the Council of the City of Los Angeles, as 
follows: 

Section 1. The Council of the City of Los Angeles does hereby record its op- 
position to Senate Joint Resolution 20 and House Joint Resolution 131 (82d 
Congress, Ist Sess.) and petitions the Congress of the United States to disapprove 
each of said proposed resolutions and reject favorable action thereon. 

Sec. 2. That the City Attorney be and he is hereby authorized to transmit 
copies of this resolution to the members of the Committee on Interior and Insular 
Affairs of the United States Senate and to the members of the Committee on 
the Judiciary of the House of Representatives and to other Members of Congress. 

I hereby certify that the foregoing resolution was adopted by the Council of 
the City of Los Angeles at its meeting held on the 19th day of February, 1951. 


Wa ttTeR ©. Peterson, City Clerk. 
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Harsor Districr CHAMBERS OF COMMERCE, 
Los ANGELES County, Ca.ir., February 15, 1951. 
Hon. J. C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


Deak Str: Enclosed herewith please find a copy of resolution which was adopted 
at a meeting of the Harbor District Chambers of Commerce, held at Compton, 
January 26, 1951. 


Respectfully, 
Cuas. A. BLAND, Secretary, Long Beach, Calif. 


RESOLUTION OF THE Harsor District CHAMBERS OF COMMERCE IN CONNECTION 
WITH S. J. Res. 20 anp H. J. Ses. 131 


Whereas the Harbor District Chambers of Commerce have consistently favored 
legislation fully restoring to the States ownership of the marginal ocean belt 
surrounding the Nation’s coasts; and 

Whereas 8. J. Res. 20 and H. J. Res. 131, if passed, would endanger and delay 
legislation confirming States’ rights in this matter ; and 

Whereas these two resolutions would give the Secretary of the Interior 
authority over vital areas of the harbor district which would be contrary to 
the best interests of the district. 

The Harsor Districr CHAMBERS OF COMMERCE HEREBY RESOLVES to oppose 
vigorously 8. J. Res. 20 and H. J. Res. 131 and to notify the authors of those reso- 
lutions, Senator Joseph C. O’Mahoney and Congressman Emanuel Celler, as well 
as Senator William F. Knowland, Senator Richard M. Nixon, and Congressman 
Clyde Doyle of this action. 

Authorized by the Board of Directors of the Harbor District Chamber of 
Commerce at their meeting January 26, 1951. 





MARINE ASSOCIATION OF COMMERCE, 
Wilmington, Calif., March 6, 1951. 
Senator JoserH O’MAHONEY, 
Senate Office Building, Washington, D. C. 

Dear Senator O’Manoney : On January 26, 1951, the Harbor District Chambers 
of Commerce approved and sent to you a resolution opposing Senate Joint Resolu- 
tion 20 and House Joint Resolution 131. 

The Marine Association of Commerce concurs most heartily in this action, 
and subsequently our board of directors, at its meeting on February 27, 1951. 
endorsed the resolution as drawn by the Harbor District Chambers of Commerce. 

Due to circumstances beyond our control, it has been impossible to forward 
the endorsement of the resolution to you before this time. Although we under- 
stand that Senate Joint Resolution 20 and House Joint Resolution 151, as 
written, will not be presented, it is the desire of the Marine Association of Com- 
merce to go on record as opposed to such legislation. 

Kindest regards. 

Respectfully yours, 
W. D. Spicer, Evrecutive Secretary. 


RESOLUTION OF THE MARINE ASSOCIATION OF COMMERCE IN CONNECTION WITH 
SENATE JOINT RESOLUTION 20 AND HOvUSE JOINT RESOLUTION 131 


Whereas the Marine Association of Commerce has consistently favored legisla- 
tion fully restoring to the States ownership of the marginal ocean belt surround- 
ing the Nation’s coast; and 

Whereas Senate Joint Resolution 20 and House Joint Resolution 131, if passed, 
would endanger and delay legislation confirming States’ rights in this matter ; 
and 

Whereas these two resolutions would give the Secretary of the Interior au- 
thority over vital areas of the harbor district which would be contrary to the best 
interests of the district: 

The Marine Association of Commerce hereby resolves to oppose vigorously 
Senate Joint Resolution 20 and House Joint Resolution 131 and to notify the 
authors of those resolutions, Senator Joseph C. O'Mahoney and Congressman 
Emanuel Celler, as well as Senator William F. Knowland, Senator Richard M. 
Nixon, Congressman Clyde Doyle, and Congressman Cecil King, of this action. 

Authorized by the board of directors of the Marine Association of Commerce 
at their meeting February 27, 1951. 
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Los ANGELES, CAir., February 21, 1951. 
Senator JosSEPH O'’MAHONEY, 
Senate Office Building, Washington, D. C.: 


Please carefully read propositions of fact, law, sound business, and politics 
presented in my telegram of August 20, 1950, printed, page 361, August hearings. 

Also carefully read Senator Hill’s statement endorsing Attorney General of 
Alabama's opinion, Congressional Record A—57, June 6, 1950, 

All doctrines law of trespass and court decisions in law and equity make it 
unconscionable for Congress to even consider rewarding willful trespassers. 
To do so would please Stalin more than any other act because it would prove 
his charges that our Government is dominated by privileged few contrary to 
best interests of all citizens, small businessmen, and majority of oil industry. 

Every possible consideration and protection should be given to honest appli- 
cants upon merits based on existing laws and equitable claims capable of al- 
lowance and confirmation supplemented by additional authority and direction. 
If any resolution or legislation to be enacted Government not entitled to loyalty 
and support of citizens if Congress seeks only to reward trespassers and give no 
recognition and protection to citizens honestly trying to comply with law and 
upholding integrity and principle, Government’s title and rights. 

Congress and Interior and Justice should be completely disgusted with tac- 
tics of trespassers who continue to defy and slander Government officials after 
all Supreme Court decisions and totally unwarranted strained claims for equit- 
able consideration indubitably in conflict with either justice or equity or honest 
sound governmental conduct. 

Gro. B. Busu, 
Formerly Legislative Counsel, State of California. 


FEBRUARY 19, 1951. 
Hon. JosePpH C, O’MAHONFEY, 
Chairman, Interior and Insular Affairs, 
United States Senate, Washington, D. C. 


My Dear SENATOR: With reference to the Tidelands Oil case now being heard 
in committee, I am taking the privilege of writing you, as chairman of the com- 
mittee, that laws now in existence are being disregarded by our Secretary of the 
Interior. 

Paragraph 8 of your resolution (S. J. 20) should read that applications for 
prospecting permits or leases filed prior to August 21, 1935, should be excepted 
from any new provision of the bill. I beg you that this paragraph be made part 
of the record and would appreciate a copy of the hearings. 

Sincerely yours, 
W. A. ENstTrRom, 
Room 2260, Board of Trade Building, Chicago, I1l. 


Los ANGELES, CaALiF., February 19, 1951. 
Senator JosEepH C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


Dear Senator: I have been following your tideland legislation, Senate Joint 
Resolution 20, which tends to nullify the Leasing Act of February 25, 1920. 

I think this law is applicable to the 3-mile belt off the coast of California 
and suggest you place those lands under the leasing law of 1920 and impound 
the gross proceeds of oil and gas taken from those lands until the courts have 
had time to decide the matter. 

It is my understanding there are several suits now pending in the courts of 
the District of Columbia. Please make this part of your record and mail 
me a copy of the hearings when they are ready for distribution. 

Thanking you, I am 

Very truly yours, 
RusseEtu E, Forp. 
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West Los ANGELES, CALir., February 21, 1951. 
INTERIOR AND INSULAR AFFAIRS COMMITTEE, 
Senate Office Building, Washington, D. C.: 


Your committee immediately should launch a sweeping investigation of the 
dereliction of both California and Federal officials who have aided trespassing oil 
companies to flaunt and evade existing law and thus rob the Federal Treasury 
of untold millions. This a public scandal dwarfing teapot dome. This law- 
breaking group included Howser, Krug, and Clark, who signed the stipulation 
continuing this robbery, such stipulation having been repudiated by the United 
States Supreme Court. Mastin White, and Sheridan Downey are also tied into 
this monstrous conspiracy and any interim legislation would serve only to 
perpetuate and whitewash these illegal acts. If the Mineral Leasing Act of 
1920 does not apply to these submerged lands which the Supreme Court has 
declared to be part of the public domain wherein does that act exclude these 
lands and under what Federal Law are those oil companies now operating? 
Please include this wire in your record of this hearing on Senate Joint Resolu- 
tion 20. 

THOMAS F. Forp, 
Former Member of Congress, Fourteenth District, Calif. 


Los ANGELES, CALIF., February 17, 1951. 
Senator Josern C. O’MAHONEY, 
Chairman, Interior and Insular Affairs Committee, 
United States Senate, Washington, D. C. 

Dear Str: I understand that hearings are in progress on your Senate Joint 
Resolution No. 20. 

May I respectfully suggest that your honorable committee consider the placing 
of all submerged tidelands under the jurisdiction of the Bureau of Land Manage- 
ment of the Department of the Interior subject to the jurisdiction of the Federal 
Leasing Act of 1920, as amended. 

This Department can efficiently handle the development of the submerged 
lands without the necessity of creating an additional Federal bureau. 

In the event it is impossible to finally dispose of this problem, may I respect- 
fully suggest that a Federal receiver be appointed to take charge of the tide- 
lands and impound all income until the Supreme Court has finally disposed of this 
problem. 

Respectfully yours, 
BuRKE MATHES. 

P. S.—Please make this request a part of the record. 


AGGELER & Musser SEeEp Co., 
Los Angeles, Calif., February 19, 1951. 
Senator Josepn C, O'MAHONEY, 
Washington, D. C. 


Dear SENATOR: The considerations of your committee in the tidelands oil 
dispute is attracting considerable attention. I have followed their deliberations 
with interest and it seems to me that we do not need legislation to try and nullify 
the decision of the United States Supreme Court which has ruled that the 
Federal Government has paramount rights over the submerged oil reserves. 
In our democratic form of government the decisions of this Court have been 
respected and considered final. 

The national emergency demands that these reserves be developed, and it would 
seem to be the part of wisdom to authorize the Interior Department to authorize 
new leases for oil operations in the submerged areas and to have those worked 
which have previously been made. 

There is such a division of opinion about the position to be taken by the Cali- 
fornia Congress delegation by State and city officials that the issue could be 
long-drawn out and detrimental to our national defense. 

I believe your committee is correct in its action in that the ownership of the 
tidelands has been established by the Supreme Court of the United States, and 
it would appear that the States would have no claim to the oil and mineral 
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production and revenue therefrom unless claim had been filed with the Federal 
Government prior to the decision. I have appreciated very much the reports 
which you sent me, and your recognition of my views in this matter. 
Very sincerely, 
E. W. PERRYMAN. 


Los ANGELES, CALIF., February 19, 1951. 
Hon. Josern. C. O’MAHONEY, 
Senate Office Building, Washington, D. C.: 


Referring to our telephone conversation: it seems unnecessary for me to 
appear in view of your desire to preserve the principle of section 8. However 
if Federal applicants’ position is attacked we could show among other things that 
Federal applicants as against California State lessees deserve as much or more 
consideration by Congress. As testified last August State lessees have no legal 
right. Also we believe no equities as against Federal applicants because where 
controversy exists applications were filed first before important value and were 
of record when State lessees subsequently entered on same lands. Further- 
more on cut-off date, June 1947, in contrast to Gulf coast situation, California 
offshore production had exceeded 143 million barrels from relatively nominal 
initial investment repaid years ago as proceeds from sale of controversial oil 
supplied bulk of development cost and account for huge profit. We assume good 
faith on both sides but believe that citizens who made prior valid applications 
with the correct owner and lawfully maintained same, and who have sustained 
important out-of-pocket expenses defending their position have a more de- 
serving equity than those who made an honest mistake in operating with some 
notice on a bad title from a lessor who did not own the land, and who because of 
their mistake may be required by the courts to retire with a profit limited to 
only that made on more than 148 million barrels of questionably produced 
oil. 

I have no figures as of June 23, 1947, but California State Lands Commission 
figures indicate cumulative production from offshore wells on January 1, 1947, 
as 143,808,402 barrels from four fields: Rincon, Capitan, Elwood, and Huntington 
Beach. 

W. W. Porter. 


Los ANGELES, CALIF., February 20, 1951. 
Senator JosepH O’MAHONEY, 
Senate Office Building, Washington, D, C. 

Dear SENATOR O’MAHONEY: Regarding Senate Joint Resolution 20 now being 
considered before your committee, it is my personal conviction that this resolution 
is unnecessary because the lands in question fall under the United States Leasing 
Act of February 25, 1920. 

I have therefore taken the liberty of addressing this letter to you and I would 
appreciate it if you would make this letter a part of the record and send me a 
copy of the hearings when they are ready for distribution. 

Yours very truly, 
GrorGE D. Rowan, 


Baton RovceE, LA., February 15, 1951. 
JosePpH C. O’MAHONEY, 
Chairman, Interior and Insular Affairs Committee, Washington, D. C.: 

Re tel February 12 regarding hearings on Senate Joint Resolution 20: 
My present plan is not to attend and make statement, particularly if hearing shall 
be limited to new material. I presume that former testimony on issue will be 
made a part of the contemplated hearing. My position is clearly shown in my 
prior testimony. The appearance of other Louisiana witnesses will be a matter 
of their discretion. 

Bortvar E. Kemp, Jr., Attorney General. 
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AvsTIN, TEx., February 21, 1951 
Senator JosePH C. O’MAHONEY, 
Chairman, Senate Committee on Interior and Insular Affairs, 
Senate Office Building, Washington, D. C.: 

In testimony before your committee yesterday Solicitor General Philip B. 
Perlman questioned Congress’ authority to restore tideland ownership to the 
States. This testimony is directly contrary to previous testimony of Mr. Perl- 
man and is in direct conflict with a statement made by Mr. Perlman to the 
Supreme Court of the United States on August 18, 1950. Solicitor General Perl- 
man testified before your committee that Congress has the power to restore this 
property to the States, as shown by page 211 of the printed report of com- 
mittee hearings on Senate Joint Resolution 195, on May 9, 1949. While arguing 
before the Supreme Court of the United States, in answer to a question by Mr. 
Justice Reed, Mr. Perlman said, “Oh, yes, Congress could give whatever title 
it has, whatever rights it has, to the States. It could settle it that way. It can 
only settle it one way, and that is by giving everything to the States, every- 
thing that this Court has said belongs to the United States.” This is shown on 
pages 6-7 of the transcript of the argument. This is only another example 
of the contradicition and double-talk by Federal officials who have waged the 
fight to take away lands which have been claimed and enjoyed by the States for 
over 100 years. I would appreciate your insertion of this telegram in the record 
of the present hearings so that Mr. Perlman’s previous testimony may be 
compared with his testimony yesterday. The Supreme Court’s opinion in United 
States v. California makes it clear that Congress does have the power to restore 
this property to the States. I refer especially to the following quotation from 
the opinion. “Article IV, section 3, clause 2 of the Constitution vests in Con- 
gress power to dispose of and make all needful rules and regulations respect- 
ing the territory or other property belonging to the United States. We have 
said that the constitutional power of Congress in this respect is without 
limitation. United States v. San Francisco (310 U. S. 16, 29-30). Thus neither 
the courts nor the executive agencies, could proceed contrary to an act of Con- 
gress in this congressional area of national power.” 

Sincerely, 
PricE DANIEL, Attorney General of Tezas. 





Smoot DEVELOPMENT Co., 
Salt Lake City, Utah, February 16, 1951. 
Hon. JosepH C. O’MAHONEY, 
Senate Office Building, Washington, D. C. 


My Dear SENATOR: I received your wire regarding Senate Joint Resolution 20, 
and I want to express our appreciation of the fair and statesmanlike way you are 
handling this intricate problem. 

’aragraph VIII, which protects the Federal applicants in the marginal sea area 
in the event the courts hold the 1920 Mineral Leasing Act applies to the marginal 
sea area, is the only new matter contained in the resolution. Naturally, there will 
be a vigorous effort to eliminate paragraph VIII from the resolution and as we are 
vitally interested in this phase of the problem, I would like to set out briefly for 
the record the reasons why paragraph VIII should definitely remain in the resolu- 
tion. The reasons are: 

1. It was through the efforts of the Federal applicants that the United States 
first became cognizant of its rights in the marginal sea area. The applicants 
continued to urge Secretary Ickes to commence an action to determine who 
actually controlled the marginal sea. In this way and through the efforts of the 
applicants the rights of the United States were finally established. 

2. The Federal applicants, during this whole controversy, have consistently 
complied with the laws laid down by Congress and the rules and regulations 
laid down by the Department of the Interior. Their only request has been to 
have their day in court, and under our American system of fair play their day 
in court should not be denied them. 

Most of the testimony in the congressional hearings has been directed toward 
granting equity to the State lessees. Yet it was these State lessees who have de- 
nounced the Supreme Court, claimed the Government has stolen the tidelands 
from the State and continuously misrepresent this problem as a tideland ques- 
tion, when there is not one foot of Tidelands involved. As shown by the late 
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California State reports, recently released, the State lessees have taken in excess 
of 100 million barrels of oil from the marginal sea. There would be a net profit 
of at least $70,000,000 from this oil taken, and as they were trespassers knowing 
of the claims of the United States, it seems that they have been given more than 
a fair deal. 

The applicants have made no profit and have been before the courts and 
Congress for the last 15 years in an effort to establish their rights. 

There are a number of cases brought by the applicants now before the Federal 
courts to determine if the Mineral Leasing Act applies to the marginal sea area. 
A decision will shortly be reached. If the courts hold that the Mineral Leasing 
Act does not apply to the marginal sea then the applicants are definitely out 
forever, but if the courts hold that the Mineral Leasing Act does apply to the 
Marginal Sea, then surely the applicants’ rights should be preserved. 

There can be no sound argument against paragraph VIII and we sincerely peti- 
tion that paragraph VIII remain as a part of S. J. Res. 20. 

Respectfully yours, 
I. A. SMoorT, 


x 








